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PRELIMINARY    DISCOURSE. 


I  HAVE  had  the  following  work  in  contemplation  for  many 
years;  I  may  say,  indeed,  ever  since  the  publication  of  my 
Essay  on  Marketable  Titles.  During  that  long  period,  most 
of  the  topics  discussed  in  the  following  pages  have,  in  the 
course  of  my  professional  avocations,  been  the  subject  of  care- 
ful and  repeated  reflection  and  examination.  Many  of  them, 
indeed,  were  matter  of  continual  and  almost  daily  occurrence. 
I  did  not,  however,  formally  begin  the  preparation  of  this  work 
till  the  autumn  of  the  year  1848. 

At  that  period,  Sir  Edward  Sugden's  Treatise  on  Vendors 
and  Purchasers  was  the  only  book  on  the  subject  By  repeated 
enlaigement,  made  in  the  course  of  eleven  editions,  spread  over 
a  period  of  nearly  fifty  years,  it  had  gradually  swollen  from 
a  small  hand-book  to  two  large,  closely  printed,  volumes.  It 
contained  many  things,  which,  during  the  earlier  parts  of  this 
period,  were  important,  but  which  had  ceased  to  be  so, — many 
things  wUch  at  one  time  were  doubtful,  but  which  had  been 
subsequently  settled, — many  tlungs  at  one  time  involved  in  a 
cloDd  of  details  and  specialties,  which  had  been  afterwards  re- 
duced  to  prindple.  Notwithstanding  these  progressive  changes 
in  the  law,  the  old  matter  was  still  retained,  with  very  little, 
if  any,  alteration  or  abridgment  Those,  who  have  seen  the 
modest  looking  slender  form  in  which  this  work  first  appeared, 
will  recc^nise  in  its  progress  another  illustration  of  the  familiar 

</2 
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maxim,  that  the  boy  is  father  of  the  man.  In  the  order,  the 
general  style,  and  the  manner  of  treating  the  subject,  there  is^ 
from  first  to  last,  the  most  complete  identity.  Half  a  century 
had  enlarged  its  bulk,  and  expanded  its  details  to  infinite 
variety  and  minuteness,  but  had  suggested  no  change  in  its 
outline,  in  the  spirit  of  its  conception,  or  in  the  mode  of  its 
execution.  The  details  had  been  improved  to  the  highest 
degree  of  exactness  by  successive  manipulation;  but  it  re- 
mained untouched  by  the  spirit  of  philosophy. 

Having  regard  to  the  scope  and  design  of  the  learned  author, 
and  the  general  ideas  of  lawyers  during  the  first  five  and  thirty 
years  of  the  present  century,  it  must  be  admitted,  as  has  been 
observed  by  an  American  writer,  that  the  Vendors  and  Pur- 
chasers is  a  *^  thorouglily  written  book."  The  subject,  how- 
ever, was  never  regarded  by  the  author  from  any  point  of 
view  more  distinct  and  enlarged,  than  that  from  which  it  was 
first  issued,  before  he  had  attained  his  majority.  Its  de- 
tails were,  probably,  first  collected,  in  an  office  of  extensive 
practice,  by  a  young  man~^the  arrangement,  such  as  would 
be  suggested  by  a  hasty  survey  of  the  general  topics  of  the 
subject  To  the  work,  so  originally  conceived  and  executed, 
the  new  cases  were  added  from  time  to  time,  and  such  modi- 
fications as  they  suggested  were  carefully  embodied.  It 
thus  became  eminently  useful  to  the  mere  practitioner,  espe- 
cially to  that  class  who,  unable  to  think  or  investigate  for 
themselves,  were  content  to  take  their  law  at  second-hand. 
The  feeling  of  reliance  upon  it  ascended,  indeed,  even  to  a 
higher  class  of  lawyers,  and  the  book  was  not  unfrequently 
cited  in  the  Courts.  Lord  Cottenham,  at  length,  set  him- 
self against  the  practice,  and  stopped  it  in  the  Court  of 
Chancery,  observing  that,  however  useful  this  work  might 
be   as  a  guide  to  the  leading  cases,   its  statement  of  the 
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law  was  of  no  authority  whatever.  The  learned  author  ne- 
ver ventured  to  contemplate  the  subject  imder  a  general  and 
comprehensive  point  of  view>  to  point  out  the  errors  and  mis- 
conceptions of  the  Courts  in  particular  cases  or  in  particu- 
lar lines  of  decision^  or  to  elicit  the  principles  which  govern- 
ed its  various  parts.  As  a  writer,  he  had  neither  the  suc- 
cinct, transparent,  and  comprehensive  style  of  Butler;  nor  the 
free,  discursive,  and  hearty  spirit  of  Preston;  nor  the  severe 
and  rigorous  precision  of  Feame«  Tlie  first  of  these  great 
writers  was^  indeed,  content  to  accept  the  law  as  he  found  it, 
but  he  stated  it  with  a  rare  and  admirable  perspicuity ;  the  se- 
cond, however,  firequently  ventured  to  question,  if  sometimes 
unsuccessfully,  and  even  erroneously  (a),  yet  always  instruc- 
tively, the  leading  decisions  of  the  day,  when  they  appeared 
to  him  to  rest  on  an  unsound  basis;  and  the  last  applied  to  the 
investigation  of  legal  questions,  an  exactness  of  style,  a  scien- 
tific spirit,  and  a  Ic^cal  acumen,  to  which  no  other  writer  on 
English  Law  can  make  any  pretension. 

The  author,  however,  continuing  to  add  to  his  work,  it  at 
length  attQined  a  bulk  entirely  disproportionate  to  the  nature 
of  the  subject;  and,  though  still  useful  as  a  means  of  reference 
to  the  mere  practitioner,  its  disorderly  arrangement,  and  its 
fragmentary  and  unconnected  style,  rendered  it  to  the  last 
degree  inconvenient  as  a  book  of  study  or  continuous  perusaL 
However  well  adapted  to  the  wants  and  the  ideas  of  the  last 
generation,  it  had  become  altogether  unsuited  to  the  exigencies 
and  the  intellectual  habits  of  the  existing  race  of  lawyers,  and 
especially  of  the  law  student,  a  numerous  and  important  class 

(a)  The  manner  in  wliich  he  comment-  — is  nn  inatance,  and  shews  a  persever- 
ed on  the  deciaion  of  the  Court  of  King's  ance  in  misapprehension  scarcely  credi 
Bench,  in  the  great  case  of  Zouch  v.  Par-  ble  in  such  a  writer.  (See  his  Treatises 
Bims  (S  Burr.  1 794)  —great,  because  of  the  on  A  bsiractt  and  Cotiveyuncing  passim.) 
nemonble  judgment  of  Lord  MansfieUy 
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at  the  present  day.  To  the  practitioner  of  twenty  years  ago, 
and  to  those  whose  minds  were  formed  in  that  school^  a  logical 
arrangement  and  philosophic  treatment  of  a  law  subject  would 
have  been  the  very  circumstances  to  exclude  it  from  their  li- 
brary. They  did  not  trouble  themselves  with  principle,  with 
reason,  or  with  the  spirit  of  improv^Jient.  The  law  student, 
as  a  class,  did  not  then  exist  For  that  importation  into  our 
modem  system,  we  are  indebted  to  the  library,  lectures,  and 
compulsory  examination  established  by  the  Incorporated  Law 
Society. 

The  lawyer  of  the  generation  now  passing  away,  meaning 
by  that  term  a  member  of  the  junior  branch  of  the  Profes- 
sion, was  not  in  general  of  very  high  intellectual  culture. 
He  was  a  man  of  business,  shrewd,  active,  eneigetic,  and 
clever,  and,  upon  occasion,  not  very  scrupulous;  but  his 
law  he  was  content  to  take  firom  his  special  pleader,  hiis  con- 
veyancer, or  his  equity  draftsman.  Within  the  last  fifteen  or 
twenty  years,  the  character  of  this  branch  of  the  Profesrion 
has  been  entirely  changed.  By  the  great  bulk  of  young 
men,  destined  to  practise  as  attorneys,  law  is  studied  as  a  sci- 
ence. Through  the  means  of  debating  clubs,  lectures,  private 
teaching,  and  examinations,  the  articled  clerk  of  the  present 
day  is  on  his  admission  possessed  of  a  mu(^  higher  degree  of 
legal  knowledge  than  at  no  distant-  period  was  possessed  by 
the  young  barrister  on  his  call;  more,  perhaps,  thanks  to  the 
supineness  and  jobbing  of  our  Inns  of  Court,  than  many 
young  barristers  possess  even  now. 

The  law  student  of  our  times  has  been  taught  to  think. 
In  accordance  with  the  spirit  of  the  age,  his  reason  and  his 
judgment,  rather  than  his  memory,  have  been  cultivated. 
He  has  studied  more  or  less  of  science,  in  some  form  or  ano- 
ther. When  he  opens  a  book  on  law,  which,  he  soon  discovers. 
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has  been  called  a  science,  he  is  not  satisfied  with  a  mere  coL- 
lection  of  arbitrary,  unconnected,  and  it  may  be  often  contra- 
dictory dogmas;  a  mere  digest  of  abstracted  cases  arranged 
without  any  relation  to  their  mutual  dependence,  or  to  their 
bearing  upon  general  principle.     He  expects,  at  least,  a  con- 
nected and  continuous  narrative,  having  a  reasonable  com- 
mencement, middle,  and  termination.    If  there  be  any  general 
principles  pervading  the  whole  or  parts  of  the  subject,  he  natu- 
rally wishes  to  see  those  principles  stated,  the  qualifications  and 
exceptions  more  or  less  adverted  to,  and  the  leading  authorities 
grouped  round  them.   If  there  be  cases  which  cannot  be  brought 
within  the  operation  of  these  principles,  or  of  any  legitimate 
exceptions  to  them,  he  will,  of  course,  be  anxious  to  know 
how  this  happened  and  to  have  it  explained  how  this  anomalous 
course  of  decision  has  sprung  up,  and  through  what  error 
or  miscarriage  it  has  gained  the  recognition  of  the  Courts. 
If,  for  example,  he  find  it  laid  down  by  great  Judges  in  one 
case  that  all  contracts  by  an  infant  are  void, — by  other  great 
Judges  in  another  case  that  they  are  all  voidable, — ^by  other 
Judges  equally  eminent,  in  a  third,  that  such  contracts  are 
sometimes  void  and  sometimes  voidable, — ^in  many  other  cases, 
that  they  are  voidable  or  void,  according  as  they  are  or  are 
not  beneficial  to  the  infant, — ^that  a  contract  for  necessaries 
binds  him,  because  it  is  for  his  benefit,  and  that,  therefore, 
a  contract  by  an  infant  widow  with  an  undertaker  to  fiimish 
her  husband's  funeral  can  be  enforced  agunst  her, — ^that  a 
power  of  attorney  to  receive  seisin  is  voidable  only,  while  a 
power  of  attorney  to  deliver  seisin  is  absolutely  v<»d; — the 
law  student  will  naturally  look  for  some  help  to  guide  him 
through  this  labyrinth  of  contradictions,  and  will  inquire  whe- 
ther any  of  these  statements  involves  the  true  doctrine — what 
is  the  governing  principle,  if  any  there  be — whether  all  the 
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decisions  be  reconcilcable  with  it~-and  whether  any  of  them  be 
anomalous  and  incapable  of  explanation.  These,  however, 
are  inquiries  that  belong  to  the  spirit  of  the  generation  in 
which  we  live,  not  of  that  which  is  expiring. 

With  the  fullest  appreciation,  therefore,  of  the  merits  of  Sir 
E.  Sugden's  Treatise, — entirely  senuble  of  its  great  excel- 
lence in  many  particulars, — ^it  appeared  to  me{b)  that  the 
time  had  come,  for  making  an  attempt  at  least,  to  recast  the 
whole  subject,  and  substitute  for  the  pragmatical  dogmas  and 
fragmentary  style  of  the  Vendors  and  Purchasers,  a  simple  ex- 
position of  the  general  prindples  of  this  branch  of  the  law,  and 
a  more  connected,  consecutive,  and  continuous  statement  of 
its  detiuls, — to  attempt,  in  short,  to  accomplish  for  the  Law  on 
the  Contract  of  Sale,  what  had  been  so  admirably  done  for  the 
Law  of  Evidence  by  Mr.  Phillipps  and  the  late  Mr.  Starkie, — 
by  each  of  them  certainly  in  his  own  peculiar  mode,  but  by 
both  in  a  high  spirit  of  philosophy  and  logical  accuracy. 

In  writing  the  following  work,  my  primary  object  was, 
therefore,  to  present  the  subject  in  a  more  concise,  ample, 
and  intelligible  form.  It  appeared  to  me  that  many  things, 
which  Sir  E.  Sugden  had  treated  at  great  length  with  refer- 
ence rather  to  their  former  than  their  present  importance, 
might  be  more  briefly  disposed  of;  and  that  many  others  might 
be  altogether  omitted,  as  having  reference  to  points  which 
were  settled,  or  which  had  ceased  to  have  any  value,  or 
which  did  not  seem  properiy  to  belong  to  the  subject  The 
publication  of  Mr.  Dart's  Compendium,  and  shortly  after  of 
Sir  E.  Sugden's  Concise  View(c), — ^both  of  them,  in  point  of 

(6)  In  the  autumn  of  1848.  disapprobation  or  remark,  to  the  old  caiea, 

(«)  I  have  not  read  **  The  Concise  and  in  which  it  was  held  that  a  mere  license 

Practical  View,"  but  in  turning  casually  was  not  within  the  Statute  of  Frauds,  the 

over  its  pages  I  fell  accidentally  on  a  learned  author  adds: — ^*  But  in  the  case  of 

curious  error.     AAer  referring,  without  Wood  v.  Leadbittcr  ( 1 3  M ecs.  &  >V.  838) , 
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fact,  abridgments  of  the  Vendors  and  Purchasers, — ^partially 
accomplished  this  part  of  my  design.  I  conceived  also  that 
Sir  E.  Sugden, — for  reasons  which  must  be  obvious  and  were 
very  natural, — ^had  attributed  an  imdue  degree  of  weight, 
and  had  given  undue  prominence,  to  the  decisions  and  dicta  of 
the  Judges  of  the  past  generation,  to  the  neglect  of  the  more 
important  decisions  and  judidal  arguments  of  a  later  period. 
It  was  part  of  my  design,  therefore,  to  bring  out  more  distinct- 
ly the  mass  of  important  cases,  both  at  law  and  in  equity, 
which  had  been  determined  within  the  last  twenty  years.  Dur- 
ing that  interval  the  judicial  power  in  the  various  Courts,  and 
eq>ecially  in  the  House  of  Lords,  had  been  of  an  unusual  de- 
gree of  strength;  and  a  series  of  cases,  touching  almost  every 
part  of  the  subject  of  this  volume,  had  been  determined  with 
a  degree  of  learning  and  logical  precision  which  our  Courts 
had  not  witnessed  for  a  long  period.  Two  or  three  extraor- 
dinary minds,  which  sprung  up  almost  contemporaneously  on 
both  ndes  of  Westminster  Hall,  had  ^ven  a  great  impulse  to 
judicial  energy,  and  had  evolved  a  vast  amount  of  new  prin- 
ciple and  recondite  learning.  We  see  the  fruit  of  their  genius 
in  the  elaborate  and  learned  judgments  which  are  now  of  daily 
occurrence, — judgments  which  frequently  exhaust  the  subject, 
and  resemble  rather  the  carefully  elaborated  essays  of  tho 

it  WM  held  that  no  incorporeal  inheritance,  granted  by  deed  (See  port,  p.  112,  n.  (6).  jCf  ^U^^Jk 

or  for  life  or  jean,  affisctiDg  land,  can  be  The  question  arose  upon  the  right  con-  ^O^i^^if^^ 

created  without  deed,  and  that  a  mere  ferred  by  a  ticket  of  admission  to  the      /"t^^  hSi^y* 

license  is  rerocable,  although  granted  by  Grand  Stand  at  Doncaster,  for  which  a  Jj^  /Jifc#^^ 

deed  and  for  a  price  paid  **  (p.  74).     A'  guinea  had  been  paid.     The  unfortunate   ^f^ 

to  the  former  part  of  this  proposition,  bolder  was  nevertheless  expelled  without 

which,  from  the  language  employed,  it  having  his  guinea  returned,  for  which 

might  be  supposed  the  Court  had  here  he  brought  an  action  of  trespass  against 

decided  for  the  first  time,  it  is  certainly  the  servant  of  ihe  steward  of  the  course  ; 

as  old  as  the  common  law;  as  to  the  but  the  Court  of  Exchequer  held  that  the 

latter  part  of  it,  the  Court  held  just  the  right  purchased  by  the  ticket  was  in  the 

reverse,  that  is  to  say,  that  a  mere  11-  nature  of  a  license,  and  that  such  right 

cense  is  revocable  though  paid  for,  unless  could  only  be  granted  by  deed. 
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closet,  than  the  comparatively  extemporaneous  decisions  of  the 
Bench  (d).  It  appeared  to  me  also,  as  I  have  already  inti- 
mated, that,  in  Sir  E.  Sugden's  work,  the  genend  jninciples  of 
the  law  on  this  subject  had  not  been  stated  with  sufficient  point 
and  clearness.  I  proposed,  so  far  as  I  might  be  able,  to  supfdy 
the  deficiency,  which  I  conceived  to  exist  in  this  respect  Last- 
ly, I  never  could  discover  any  good  reason  why  the  law  on  the 
sale  of  real  estate  should  be  separated  from  that  on  the  sale  of 
personalty.  Neither  branch  of  the  subject  can  be  adequately 
treated  without  drawing  considerable  illustration  from  the 
other.  It  was  a  fnrther  part  of  my  plan,  therefore,  to  include 
both  branches  of  the  law,  and  treat  them  as  parts  of  the  same 
subject.  The  law  relative  to  the  sale  of  personal  estate  is  chiefly 
administered  in  Courts  of  law;  while  that  as  to  the  sale  of  real 
estate  is,  to  a  great  extent,  administered  in  Courts  of  equity. 
The  diversity  of  the  tribunal,  as  well  as  the  difference  of  the 
subject-matter,  has,  doubtless,  given  rise  to  some  distinctions. 
By  bringing  them  into  juxta-position,  each  part  of  the  subject 
is  made  to  illustrate  the  other;  sometimes  by  the  nmilarity, 
sometimes  by  the  identity,  and  sometimes  by  the  contrast, 
of  the  principles  which  govern  them. 

It  has  been  usual,  in  treating  on  this  subject,  to  give  chap- 
ters on  the  law  of  stamps,  the  registration  and  enrolment  of 
deeds,  the  operation  of  judgments,  the  effect  of  non-chum,  and 
some  other  matters  incidental  to  the  title.  As  to  the  first  of 
these  topics,  there  are  several  good  treatises,  one  or  other 
of  which  would  be  consulted  by  every  practitioner  in  a  ques- 
tion involving  difficulty.  As  to  the  rest,  they  are  mere- 
ly questions  of  tide,  and  may  all  be  more  convenientiy  stu- 

-  (d)  It  would  be  easy  to  exemplify  these  A/orfcy  v.  AU&Aorougk,  (3  Exch.  500) ; 

remarks  by  referring  to  particular  in-  and  that  of  Lord  OampbeU  in  Morton  t. 

stances.    It  will  be  sufficient,  however,  TU>beU,  (15  Q.  B.  428),  as  happy  illus- 

to  mention  Baron  Parkers  judgment  in  trations  of  what  isheremeanL 
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died  in  separate  publications,  where  they  are  specially  treated 
of.   I  have  also  in  general  avoided  the  discussion  of  all  matters 
merely  cdlateraL    For  instance,  I  have  thought  it  sufficient 
to  state,  that,  primdfaciey  a  purchaser  of  land  is  entitled  to  a 
axty  years'  title,  without  going  into  any  detail  as  to  what  is  a 
good  title,  that  being  a  question  which  belongs  to  the  general 
law  of  real  property.     So  I  have  thought  it  sufficient  to  state, 
that  a  purchaser  is,  imder  like  circiunstances,  entitled  to  a 
verified  abstract,  without  entering  into  particulars  as  to  the 
form  of  the  abstract  or  its  verification — ^the  former  being  fa- 
miliar to  the  youngest  clerk  in  an  attorney's  office,  and  the  lat- 
ter being  a  point  which  belongs  to  the  general  law  of  evi- 
dence, as  to  which  all  the  information  that  can  be  required 
may  be  most  easily  and  completely  found  in  any  of  our  admira- 
ble treatises  on  that  subject 

Having  regard  to  these  conriderations,  I  have  endeavoured 
to  present  a  amp  d'oeil  of  the  law  of  Vendor  and  Purchaser,  em- 
bradng  everything  which  fairly  belongs  to  the  subject,  ex- 
cluding whatever  did  not  appear  to  me  a  legitimate  part  of  it. 
I  have  not  over-crowded  my  notes  witli  the  names  of  cases. 
A  laige  mass  of  reference,  which  twenty  years  ago  was  import- 
ant, has  been  entirely  superseded,  partly  from  changes  in  the 
law,  and  partly  from  the  results  of  subsequent  decision.     I 
have,  therefore,  imsparingly  rejected  it,  as  being  useless  to  the 
student  and  embarrassing  to  the  practitioner.     Every  autho- 
rity, which  I  have  adduced,  has  been  fairly  and  honestly  ex- 
amined, and,  with  very  few  exceptions,  bears,  I  believe,  directfy 
upon  the  pcnnt  for  which  it  is  cited.     The  book  in  all  its  parts 
has  imdeigone  much  reflection  and  care,  and  the  utmost  pains 
have  been  taken  to  insure  its  accuracy.    That  there  are  errors 
and  mistakes  I  cannot  doubt.    I  trust,  however,  and  believe, 
that  they  are  neither  numerous  nor  important 

1  have  given  the  usual  apparatus  of  reference, — Tables  of 
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Contents  and  Cases^  and  an  Index,  upon  which  I  have  bestow^- 
ed  much  care,  and  which,  I  believe,  will  furnish  the  means  of 
easy  access  to  whatever  the  book  contains* 

Lastly,  as  to  the  book  itself,  I  may  observe,  that  in  writing 
it  I  have  had  particular  regard  to  the  exigencies  of  the  stu* 
dent;  and  I  venture  to  indulge  the  hope,  that,  to  that  class  of 
readers,  it  will  be  found  especially  usefuL 

So  much  for  the  reasons  why  this  book  was  written,  its  ge- 
neral scope  and  design,  and  what  I  conceive  to  be  its  proper 
limits. 


It  may  be  asked,  how,  at  this  period  of  my  life,  I  could 
employ  so  long  and  valuable  a  period  of  time  in  a  work  of, 
probably,  so  unprofitable  a  character?  Many  people  will 
think,  that,  in  the  ordinary  engagements  of  professional  du- 
ty and  business,  I  might  have  found  an  easier,  more  conge- 
nial, more  profitable,  and,  some  may  say,  more  useful  occupa- 
tion; that  the  labour  I  have  bestowed,  with  somewhat  doubt- 
ful result,  for  the  instruction  and  benefit  of  others,  might  have 
been  expended  more  advantageously  for  myself.  I  may  admit 
at  once,  that,  though  this  book  has  been  a  favorite  study,  had  the 
matter  rested  with  me,  I  should  have  preferred  answering  cases, 
reading  abstracts,  drafting  conveyances  or  equity  pleadings,  ar- 
guing points  of  law  or  equity  in  Westminster  Hall,  or  doing  else- 
where any  other  sort  of  kindred  work.  As  few,  who  know  me 
or  my  writings,  will  probably  deny,  that  I  have  a  reasonable 
share  of  competency  for  any  or  all  of  these  things,  the  next  ques- 
tion will  be,  why  I  did  not  so  employ  myself?  The  answer 
must  be,  that  I  had  not  work  of  this  kind  to  do  in  such  quan- 
tity as  could  reasonably  occupy  my  time,  and  exhaust  my  ener- 
gies. I  was  neither ''  kinsman  or  friend  "  to  the  dispensers  of  bu- 
nness,  and  could  but  pick  up  the  crumbs  that  fell  from  the  rich 
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man's  table.  I  had  the  knowledge,  the  ability,  the  disposition  to 
work;  the  public  would  have  been  not  unwilling  to  accept  my 
senices,  but  my  hands  were  tied  by  a  rule  of  etiquette, 
which,  fiye  years  ago,  was  considered  as  binding  as  the  Charter 
of  Runnymede,  and  was  held,  like  the  sword  of  Damocles,  over 
the  head  of  every  member  of  the  bar.  Through  the  operation 
of  that  rule,  I  have  lost  twenty  of  the  best  years  of  my  life. 
It  is  now  virtually  extinguished,  and,  in  another  generation, 
will  be  forgotten.  A  rule,  however,  which,  in  my  judgment, 
has  operated  so  injuriously  to  the  public,  so  damagingly  to  the 
bar,  and  which  has  produced  so  much  individual  oppression  and 
injustice,  should  not,  I  think,  be  dismissed  from  our  memory 
without  a  passing  notice  of  the  circumstances  under  which  it 
disappeared.  And  as  few  probably  have  suffered  more  than 
I  have  done  from  its  operation,  or  have  more  attentively  ob- 
served its  character  and  effects,  I  may  not  improperly  on  this 
occasion  take  upon  myself  the  duty  of  recording  its  "  rise  and 
fall." 

I  propose,  therefore,  to  give  some  account  of  the  rule  it- 
self (I.);  the  period  of  its  origin  (II.);  its  effect  upon  the  dis- 
tribution of  business,  and  the  monopoly  created  by  it  (III.); 
the  prohibitory  enactment  of  the  County  Courts  Act  (IV.); 
the  repeal  of  that  enactment  (Y.);  Lord  Denman's  letter  upon 
the  effect  of  that  repeal  (VI.);  the  aggregate  meeting  of  soli- 
citors at  Derby  in  reference  to  the  same  point  (VII.);  and 
lastly,  the  final  result,  as  affecting  the  actual  position  and 
status  of  the  bar  (VIIL). 

(L)  For  many  years  past,  the  distribution  of  business  be- 
tween the  two  branches  of  the  Profession  has  been  governed 
by  a  sort  of  mutual  understanding,  or  rule  of  etiquette,  which 
graduaUy  ripened  into  the  proposition,  that  it  was  irregular  and 
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unprofessional  for  counsel  to  receive  the  public  at  their  cham- 
bers, to  advise  personally  with  them,  or  accept  business  from 
them,  without  the  intervention  of  a  member  of  the  other  branch 
of  the  Profession.  It  followed  from  this,  that  a  party  wishing  to 
be  advised  upon  a  legal  difficulty,  to  have  his  will  prepared,  or  a 
lease  drawn,  or  requiring  any  other  legal  document  or  convey- 
ance, could  not  resort  to  counsel  in  the  first  instance,  but  must 
go  to  anattomeyi  with  whom  it  rested  whether  counsel  should 
be  consulted  at  all;  and,  if  that  were  dionght  expedient,  to  de- 
termine who  that  counsel  should  be.  The  party  himself  was 
not  allowed  to  approach  the  chambers  of  counsel,  or  name  the 
barrister  to  whom  he  might  wish  the  matter  to  be  referred  (a)> 


(a)  The  Times,  in  a  leading  article,  of 
extraordinary  power  and  ealiency,  on 
the  relative  pdsidon  of  the  bar  and  the 
attorneys,  which  appeared  in  iti  issue  of 
the  1st  NoTcmber,  1851,  observes: — 
**  The  attorneys  have  heretofore  enjoyed 
the  monopoly  oi  giving  legal  advice  in 
the  first  instance ;  they  are  the  janitors 
of  the  temple  of  the  law  ;  and  it  is 
only  by  satisfying  their  demands  that 
the  laity  are  admitted  to  consult  the  ora- 
cle within.  The  supposition  seems  to 
have  been,  that  enough  could  be  extract- 
ed from  the  public  to  support  two  per- 
sons; and  that  it  was  therefore  necessaiy 
to  divide  between  them  the  work  which 
could  have  been  better  executed  by  one. 
Now,  however,  that  the  payment  has 
&)len  below  this  comfortable  standard,  a 
struggle  seems  likely  to  ensue  between 
the  two  branches  of  the  Profession,  some* 
what  analogous  to  that  going  on  between 
landlords  and  tenants.  The  landlord  en- 
deavours to  persuade  the  tenant  that  the 
loss  occasioned  by  diminished  prices 
must  be  deducted  from  profits;  while  the 
tenant,  with  much  more  justice,  main- 
tains that  the  deduction  flhould  fall  on 


rent.  In  this  struggle  it  is  easy  to  pre- 
dict that  the  advantage  will  ultimately 
remain  with  the  tenant,  because  it  is 
through  his  hands  that  the  landlord  re- 
ceives his  share  of  the  produce  in  the 
shape  of  rent;  and  that  share  will  in  tiie 
long  run  only  be  paid  after  sufficient  pro- 
fit has  been  reserved.  Just  so,  there  is 
no  doubt  that  in  the  struggle  pending  be- 
tween barrister  and  attorney,  aiqifonmg 
the  ttiquetU  of  the  Pro/etskm  to  remain 
the  same,  the  advantage  must  remain 
with  the  Utter;  the  attorney  will  take 
care  of  himself  first,  and,  if  any  loss  is  to 
be  sustained,  will  be  sure  to  throw  it  ra- 
ther on  fees  than  on  costs.  Thus,  the 
barrister  will  gradually  be  ground  down, 
his  independence  destroyed,  his  social  po- 
sition deteriorated,  till  talent,  despairing 
of  remuneration,  shall  be  obliged  to  seek 
some  other  field  fi>r  its  exertions. 

^  We  do  not  wonder,  that,  with  such 
a  prospect  before  them,  the  junior  bar 
should  combine  to  rescind  the  rule  of  eti- 
quette, which  ibrbids  them  to  commniii- 
cate  with  their  client  directly,  and  re- 
quires the  intervention  of  an  attorney. 
In  such  an  undertaking  we  wish  them 
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This  rule,  which,  in  its  origin,  was  obviously  a  mere  mat- 
ter of  mutual  understanding,  although  it  might  at  one  pe- 


all  potrible  saccesa,  because  their  interests 
are  identical  with  those  of  the  public  at 
bige.    Pbee  a  pemm  requiring  legal  ad- 
Tice  as  near  as  possible  in  the  centre  of 
Pnmp-couTL    Within  twenty  yards  of 
t^  spot  where  he  stands  are  dozens  of 
clear-headed  men,  thoroughly  yersed  in 
the  hw,  who  would  think  one  gainea,  or 
at  most  two,  an  ample  reward  for  the 
most  complete  solution  which  industry 
and  acnteness  can  give  to  his  difficulties. 
Why  does  he  not  then  enter  the  first 
staircase,  knock  at  the  first  door,  and  re- 
eeive  from  the  inmate,  in  exchange  for  his 
gninea,  the  modicum  of  infiiimation  he 
requires?  Simply  because  such  a  process 
would  be  making  the  kiw  for  too  easy 
and  accessible,  would  be  a  sparing  of  the 
Eigyptians,  and  an  omission  to  levy  the 
toll  which  the  British  public  has  hitherto 
been  oompellad  to  pay.      Our  querist 
must  leave  the  learned  purlieus  of  Pump- 
court,  and  betake  himself  to  his  attorney 
in  the  city,  to  whom  he  must  propound 
the  question,  which,  but  Amt  insuperable 
etiquette,  would  have  been  already  asked 
and  answered.  The  attorney  writes  down 
the  question  and  the  statement,  trans- 
mits it  to  Pump-court,  and  returns  the 
answer  of  the  barrister  to  his  client. 
The  bsirister  gets  his  guinea;  the  client, 
if  the  case  has  been  stated  rightly,  gets 
his  opinion,  the   only  difference  being 
that  he  has  to  pay  seven  or  ei(^t  guineas 
more  to  the  atteniey  for  asking  for  him 
a  question,  which  he  could  just  as  well 
have  asked  for  himsell    Suppose  a  per- 
son wants  to  take  a  house ;  the  attorney, 
if  he  is  a  reasonable  man,  will  prepare 
the  lease  for  sixteen  guineas,  but  that 
lease  a  barrister  has  probably  drawn, 
who  thought  himself  handsomely  paid 
with  two ;  the  fourteen  guineas  are  the 


toll  paid  for  access  to  legal  skill — ^the  tax 
levied  on  the  public  for  the  maintenance 
of  the  etiquette  of  the  bar. 

**  Now  we  say  it  is  the  interest  of  the 
public  that  this  state  of  things  should 
cease,  and  that  they  should  be  allowed, 
if  they  are  so  minded,  to  go  stnUght  to 
their  counsel,  without  being  forced  through 
the  expensive  labyrinth  of  an  attomey*s 
office.     We  say  that  the  rule  which  com- 
pels the  paying  ten  guineas  for  having  in- 
directly that  which  could  be  obtained  di- 
rectly for  one,  is  contrary  to  the  principle 
of  political  economy,  which  requires  all 
commodities  to  be  produced  as  cheaply 
as  posrible,  and  regards  artificial  and  foc- 
titious  deamess  as  a  tax  levied  on  the 
many  for  the  benefit  of  the  few.     Let 
any  Uinded  proprietor  consider  the  legal 
expenses  of  his  estate  for  a  single  year, 
and  reflect  how  much   of  them  would 
have  been  saved  had  he  been  able  to  go 
directly  to    first-rate   legal    authorities, 
without  being  obliged  to  employ  the  in- 
tervention of  an  attorney,  and  he  will  see 
at  once  the  justice  of  our  remarks.     We 
say  further,  that  in  this  matter  the  inter- 
ests of  the  public  and  the  bar  are  identical, 
and  that,  by  altering  their  etiquette,  they 
would  not  only  confer  a  great  benefit  on 
us  but  on  themselves.    The  most  honour- 
able and  responsible  duty  which  a  hiw- 
yer  exercises  is  that  of  giving  advice ;  the 
duties  of  an  advocate,  or  of  a  manager  of 
the  details  of  practice  and  business,  are, 
compared  with   it,  mean  and  technical. 
Yet  this,   the  highest  function  of  the 
Uiwyer,  the  bar  of  England  have  abdi- 
cated, firom  a  mistaken  feeling  of  delicacy, 
and,  leaving  it  to  be  exercised  by  the  at- 
torneys, have  confined  themselves  to  the 
lower  work  of  advocacy,  or  to  the  mere 
answering  of  snch  questions  as  the  at- 
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riod  have  had  a  sort  6(  practical  convenience,  has  of  late  years 
been  treated  as  if  it  had  the  binding  force  of  a  statute,  were  an 
essential  incident  of  the  two  branches  of  the  Profession,  and 
had  existed  at  a  period  sufficiently  remote  to  give  it  the  appear- 
ance of  a  prescriptive  obligation.  Its  true  character  was  at 
length  brought  under  the  consideration  of  the  Court  of  Queen's 
Bench  in  Doe  d.  Bennett  v.  Hale  (b),  where,  upon  an  examina- 


torney  may  choose  to  place  before  them. 
It  was  not  thus  that  ScsbvoIr,  Horten- 
siiu,  or  Cicero  dealt  with  their  clients; 
bat  in  this  matter  the  poorest  commoner 
in  England  is  more  exclusive  than  the 
proudest  noble  of  Rome.  By  this  Tolun- 
tary  withdrawal  from  the  highest  depart- 
ment of  their  Profession,  the  bar  has 
sacrificed  to  a  phantom  its  consideration, 
its  emoluments,  and,  what  is  of  infinitely 
more  consequence,  its  honour  and  inde- 
pendence. By  obliging  the  client  in  the 
first  instance  to  place  himself  in  the  hands 
of  the  attorney,  it  has  vested  in  him  the 
patronage  of  the  Profession;  it  is  only 
through  the  goodwill  of  that  powerful 
class  that  a  barrister  can  hope  to  succeed. 
If  they  snule  upon  him  he  flourishes ;  if 
they  firown  upon  him  he  is  ruined.  The 
attorneys  have  very  naturally  become  con- 
scious of  their  power,  and  hare  hrougU 
tgf>  their  own  relations  to  the  bar  ae  the 
future  recipients  of  those  good  things 
whose  distribuiion  etiquette  has  forced 
vpon  them.  The  bar  is  ceasing  to  be  a 
profession,  and  becoming  an  inheritance. 
Mr.  A.  holds  the  brief  for  the  phuntiff 
by  descent,  inasmuch  as  he  is  the  son  of 
the  plaintiif  *s  attorney.  Mr.  B.  is  seised 
of  the  brief  for  the  defendant  in  right  of 
his  wife,  who  is  the  daughter  of  the  de- 
fendant's solicitor. 

^  It  is  now  generally  admitted,  that, 
without  strong  interest,  success  at  the  bar 
is  not  to  be  hoped  for;  and  that  interest  is 


becoming  daily  more  and  more  restricted 
to  the  fiiends  of  attorneys,  or  of  those 
persons  who  are  able  to  influence  them. 
To  this  cause,  which  reduces  the  effective 
competition  of  tiie  bar  to  a  veiy  small 
number  of  its  members,  we  must  trace 
that  mediocrity  of  talent  so  generally 
complained  o£  We  hare  no  Scotts  and 
Erskines,  because  we  have  no  longer  the 
fine  competition  which  forms  them.  For 
this  state  of  things  the  attorneys,  who 
have  merely  turned  the  advantages  of 
their  position  to  the  best  account,  are  in 
no  way  to  blame.  It  is  the  bar  which 
has  brought  these  evils  on  itself^  by  re- 
fiising  to  exercise  the  function  of  adviser, 
and  forcing  on  the  other  branch  of  the 
Profession  a  duty  which  necessarily  placed 
them  at  its  mercy.  It  is  the  interest  of 
the  bar  to  reconquer  its  independence;  it 
is  the  interest  of  the  public  to  obtain  ike 
beH  advice  with  the  least  delay^  and  on 
the  cheapest  terms.  Both  these  objects 
can  be  attained  by  the  relaxation  of  a 
single  rule  of  etiquette.  We  therefore 
heartily  wish  success  to  those  gentlemen 
who  are  said  to  be  combined  for  this  ob- 
ject, and  trust  that  in  this,  as  in  many 
other  matters,  the  County  Courts  may 
lead  the  way  to  the  improvement  of  West* 
minster  Hall." 

The  consummation  here  so  ably  advo- 
cated and  so  devoutiy  wished  for,  has 
been  accomplished. 

(6)15Q.B.  171. 
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tion  of  ali  the  old  authorities,  it  was  hdd  that  there  is  no  rule 
of  law  or  of  practice  in  the  Courts^  which  prevents  a  party  in 
a  dvil  suit,  who  has  appeared  in  person,  from  having,  in  the 
conduct  of  the  teuse,  the  assistance  of  counsel,  iilstructed  di- 
rectly by  himself.    Lord  CcanpbeU  observes,  **  there  cert^ly 
has  been  an  understanding  in  the  Profession,  that  a  barrister 
ought  not  to  accept  a  brief  in  a  civil  suit  except  from  an  at- 
torney;   .    .    .    but  we  are  of  opinion,  that  there  is  no  rule 
of  law  by  which  it  ciin  be  enforced.     ...    In  criminal 
Courts,  it  is  conceded  that  the  practice  for  a  barrister  not  to 
plead  unless  instructed  by  an  attorney,  does  dot  prevdl;  and 
we  all  know  instances  in  which,  with  the  sanction  and  at  the 
suggestion  of  Judges,  barristers  have  defended  prisoners  with- 
out the  intervention  of  an  attorney.     .     .    .    Ilistances  have 
been  mentioned  to  us,  in  Which  coimsel  of  great  eminence  and 
high  honour  have  thought,  that,  from  peculiar  circumstances, 
they  were  justified,  sometimes  with,  sometimes  without  a  fee, 
in  holding  a  brief  delivered  to  them  by  the  party,  no  attorney 
being  employed.    .    .    .    Ifimmemorialusage  be  relied  upon, 
we  must  remember  that  Serjeants  counters  and  other  counsel 
existed  in  England  long  before  the  time  of  Edward  I.  (e);  and 
there  seems  every  reason  to  believe,  that  they  long  continued 
to  communicate  directly  with  the  parties.    Chaucer  speaks  of 

**  A  Sergeant  of  the  lawe,  ware  and  wise, 
That  often  hadde  yben  at  the  parris." 

The  Pervise  is  well  known  to  have  been  a  sort  of  Exchange 
at  St  Paul's,  where  all  ranks  met  to  do  business,  and  the 
serjeants-at-law,  like  Roman  patrons,  gave  advice  to  all  who 
came  to  consult  them.     Afterwards,  each  serjeant-at-law  had 

(c)  The  attorney's  branch  of  the  Pro-  StatateofWestminsterthe  First,  by  which 
frssion  had  its  origin  in  a  statute  passed  parties  to  a  suit  were  first  allowed  to  ap- 
in  this  reign,  commonly  known  as  the      pear  in  Court  by  attorney. 

b  • 
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a  pillar  in  the  cathedral  assigaed  to  him,  where  he  Btood  and 
conversed  with  his  clients.". 

(IL)  Ab  to  the  ori^  of  this  rule^  it  seems  to  be  sufficiently 
established,  that  it  first  began  to  creep  into  existence  about 
the  time  when  Lord  Keeper  Onildford  held  the  Great  Seal, — 
contemporarily  therefore,  and  having,  probably,  some  connect 
lion,  yrith  the  bad  practice  of  appointing  king'^  counsel  by  &- 
vour  of  the  Crown  ((2),  which  then  first  made  its.  appearance. 
Much  light  has  been  thrown  upon  this  topic  by  the'report  of  a 
committee  of  the  Law  Amendment  Society,  appointed  to  in- 
quire into  the  relation  subsisting  between  the  bar,  the  attorney, 
and  the  client.  After  adverting  to  the  effect  of  the  decision  in 
Doe  d.  Bennett  v.  Hak,  and  observing  that  ^<it  has  never  been 
doubted,  that,  in  business  out  of  Court  or  in  criminal  cases. 


(J)  Mr.  Maeqaeen,  in  a  lectare  de- 
liyered  before  the  Benchers  of  Linooln^s 
Inn,  (H.  T.  1852),— in  which  he  d^ 
scribed  with  admimble  humour  the  old 
system  of  legal  education  in  our  Inns  of 
Court,  and  assigns  as  the  chief  cause  of 
their  decay  the  change  in  the  goYemment 
of  these  bodies,  which  originated  in  the 
reign  of  the  Stuarts, — observes,  that, 
shortly  after  the  Restoration,  Mr.  North, 
who  afterwards  became  Lord  Keeper,  was 
made  a  king^s  counsel  over  the  heads  of 
his  seniors.  Relying  on  the  fiiyour  of 
the  Crown,  he  applied  to  the  goyemors  of 
the  Middle  Temple  to  be  made  a  bencher. 
They  refused  his  application,  insisting 
that  if  young  men  came  straight  up  to 
the  bench  by  &your  preferred,  the  inde- 
pendence of  the  sode^  would  be  de- 
stroyed. These  objections  the  seryile 
judges  of  Charles  II.  oyerruled,  and  Mr. 
North  took  his  seat  among  the  benchers. 
The  example  of  that  sagacious  person  in- 
duced others  similarly  promoted  to  make 


sinular  applications.    The  benchers  gave 
way;  the  appointments  of  king's  counsel 
increased,  while  the  old  practice  of  selectp 
ing  the  judges  and  crown-officers  from 
the  readers  of  the  Inns  fell  into  disuse. 
The  choice  of  the  Crown  was  no  longer 
determined  by  academic  eleyation  but  by 
forensic  eminence  and  distinction — and 
the  learned  lecturer  might  haye  added,  or 
the  personal  favour,  partiality,  or  caprice 
of  the  Great  Seal.    In  other  words,  the 
appointment  of  king^s  counsel  became  a 
perquisite  of  the  Lord  Chancellor,  to  be 
granted  or  withheld  at  his  discretion. 
The  blow  thus  struck  at  the  Inns  of 
Court  has  left  them  in  a  state  of  help- 
less  imbecility  ever  since.     It  is  satisfiu:- 
tory  to  know  that  the  practice  of  raising 
men  to  silk  gowns  had  its  origin  in  one 
of  the  most  corrupt  and  despotic  periods 
of  English  history;  and  that  it  is  con- 
temporary with  a  series  of  chancellors 
and  judges  such  as,  at  no  other  period  of 
our  history,  have  degraded  the  bench. 
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a  barrister  may,  by  the  common  law,  be  retained  directly  by  the 
dient,"  they  proceed: — 

'^  Your  committee,  however,  find  that  there  is  a  general  im- 
pression among  the  public,  and  in  the  minds  of  many  members 
of  the  Profession,  that  a  suitor  or  client  cannot  with  propriety 
retain  or  even  consult  a  barrister,  save  through  an  attorney; 
and  that  this  notion  has  given  rise  to  a  very  general  practice 
at  the  present  day,  of  resorting  to  the  attorney  in  the  first  in- 
stance,— ^a  practice  which  they  have  endeavoured  to  trace  to  its 
origin* 

**  The  historical  records  of  the  seventeenth  century  shew,  that 
the  practice  of  retaining  or  consulting  counsel  by  attorney  had 
not  tiien  become  usual,  and  that  those  members  of  the  bar  who 
were  employed  only  through  attorneys  were  by  no  means  the 
greatest  ornaments  of  the  profession. 

^*  The  practice  of  attorneys  selecting  barristers,  instead  of  the 
latter  being  chosen  by  the  client,  seems  gradually  to  have  grown 
up  during  a  period  when  men,  by  no  means  celebrated  for  im- 
maculate diaracters,  were  raised  to  places  of  distinction  in  the 
legtd  profession*  Thus,  while  the  profligate  Scroggs,  the  astute 
but  despicable  Saunders,  and  the  infamous  Jeffireys,  were 
ushered  into  professional  practice  entirely  through  the  patron- 
age of  attorneys,  the  amiable  and  scholarlike  Pemberton 
would,  probably,  have  died  a  briefless  barrister,  had  he  not 
earned  a  reputation  for  sound  learning  and  judgment,  by  ad- 
viAng  and  professionally  assisting  his  fellow-prisoners  in  the 
Fleet,  who  came  personally  to  consult  him. 

*^  From  the  insight  into  the  manners  of  the  seventeenth  and 
eighteenth  centuries,  which  contemporaneous  dramatists  and 
poets  affi>rd,  ample  proof  exists,  that,  during  that  period,  clients 
were  generally  in  tiie  habit  of  retaining  and  consulting  counsel 
directiy.     Wycherly,  who  was  educated  for  the  bar,  and  for 

b2 
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many  years  a  resident  in  the  Temple,  draws,  in  *  The  Plain 
Dealer,'  a  humorous  picture  of  a  litigious  widow,  with  suits 
in  every  Court  in  Westminster  Hall,  instructing  her  counsel 
personally,  and  evidently  annoyed  at  a  solicitor  offering  his 
services  to  one  so  capable  as  herself  of  choosing  her  own 
counsel. 

^<  Further  instances  may  be  found  in  the  Spectator,  and  in 
other  works  of  the  period.  Pope  shews  that  he  both  knew 
and  advantageously  availed  himself  of  the  then  prevalent  prac- 
tice, in  the  well-known  lines — 

•*  Tim'rous  by  nature,  of  the  rich  in  awe, 
I  come  to  conn<el  learned  in  the  law ; 
Tonll  give  me,  as  a  friend,  both  sage  and  free, 
Adrice,  and  (as  you  used)  without  a  fee.^ 

<^  The  biographies  of  eminent  Judges  prove,  that  the  present 
practice  had  by  no  means  become  established  in  the  eighteenth 
century.  The  story  of  Sarah,  Duchess  of  Marlborough,  send- 
ing to  her  counsel,  Mr.  Murray  (afterwards  Lord  Mansfield),  a 
retainer,  with  a  fee  of  1000  guineas,  of  which  the  future 
Chief  Justice  returned  the  duchess  995,  with  an  intimation 
that  the  '  professional  fee  with  a  general  retainer  could  nei- 
ther be  less  nor  more  than  five  guineas,'  is  well  known.  The 
present  Lord  Chief  Justice  relates,  that  this  celebrated  lady 
was  a  very  troublesome  client  to  his  illustrious  predecessor, 
and  used  to  visit  him  at  unseasonable  hours. 

**  Your  committee  have  been  favoured  with  well-authenticated 
anecdotes,  which  satisiactorily  prove,  that  very  many  eminent 
Serjeants  and  barristers,  who  have  died  during  the  present 
century,  also  adhered  to  the  ancient  practice  of  the  Profession; 
and,  amongst  others,  your  committee  would  mention  the  late 
Lord  Abinger,  who  is  said  while  at  the  bar  to  have  given  his 
advice  to,  and  received  his  fee  from,  clients  without  any  inter- 
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venisg  attorney.  One  instance  being  particularly  remem- 
beied^  from  the  tact  that  the  advice  was  given  and  the  fee  re- 
ceived in  a  room  in  Brooke's  Club. 

*'  Your  conunittee  cannot  leave  this  branch  of  their  inquiry 
without  recalling  to  mind  the  noble  use  which  was  made  of 
the  undoubted  common  law  right  of  the  bar  to  receive  briefs 
and  retainers  direct  from  the  client  by  Lord  Brougham,  who, 
in  the  year  1824,  when  a  leading  member  of  the  Northern 
Circuit,  and  threatened  with  loss  of  professional  practice  by  a 
combination  of  attorneys  warmly  opposed  to  his  exertions  in 
promoting  law  reform,  defeated  that  combination  by  publish- 
ing his  intention  of  dispensing  with  their  services,  and  of  af- 
fording his  counsel  and  his  advocacy  to  such  lay  clients  as 
should  seek  his  aid.  In  this  resolution  he  was  generously 
supported  by  the  members  of  the  Northern  Circuit,  who,  with 
a  view  to  relax  any  contrary  rule  of  etiquette,  directed  the 
records  of  their  circuit  to  be  searched,  when  no  trace  of  any 
such  rule  was  found  to*  exist "  (&). 


(e)  Lord  Brongfaam,  in  the  coune  of  way  they  might  have  it  in  their  power 
the  debates  on  the  9l8t  section  of  the  to  do  so.  This  meant,  of  coarse,  that 
County  Courts  Act,  alluded  to  this  oc-  they  should  withdraw  their  brie6  from 
currence  on  Tarious  occasions.  On  the  that  counsel  upon  the  circuit  to  which  he 
21st  of  June,  1852,  on  consideration  of  belonged.  In  self-defence,  Mr.  Soand- 
theCommons^Amoidments,  he  observes:  so,  finding  that  there  was  nothing  but 
— *^  There  were  cases  where  it  would  be  the  etiquette  and  usage  of  the  Profession 
necessary  for  a  banister  in  self-defence  to  forbid  it,  at  once  ffave  notice  that  he 
to  break  tfarongh  the  ordinary  rule,  and  wotUd  open  hit  chamben  to  diente  and 
insttoced  the  case  of  a  banister,  who,  eee  them  without  the  nUerpotUion  of  at- 
in  consequence  of  some  remarks  he  had  torneyn.  Numerous  other  barristers  con- 
made  in  the  House  of  Commons,  had  cnrred  with  him  in  the  propriety  of  his 
given  umbrage  to  a  numerous  body  of  so^  conduct,  pledged  themselves  to  stand  by 
lidtors.  These  gentlemen,  feeling  them-  him,  and,  if  need  were,  to  join  him  in 
selves  aggrieved,  had  issued  circulars  to  that  course.  The  consequence  was,  that 
the  general  body  of  solicitors,  inviting  there  was  at  once  an  end  of  the  combina* 
them  to  shew  their  sense  of  the  conduct  tion." 
of  the  barrister  in  question  in  whatever 
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The  practice  sanctioned  by  this  rule  of  etiquette  appears^ 
therefore^  to  have  had  its  first  small  begiimings  about  the  oomr 
mencement  of  the  last  century ;  but  it  did  not  attain  anything 
like  its  present  form  till  towards  the  middle,  or  perhaps  a  later 
period  of  tiiat  century.  It  gained  strength  as  the  body  of 
attorneys  advanced  in  wealth,  intelligence,  and  influence. 

The  position  of  the  junior  branch  of  the  Profession  during 
the  reign  of  Charles  the  Second,  was  very  different  from  wluU 
it  became  in  the  reign  of  George  the  Third,  though  what  it  was 
at  the  former  period  is  but  imperfectiy  understood.  It  cer- 
tainly was  very  much  lower  than  what  it  has  been  at  any 
time  within  the  last  three  quarters  of  a  century.  The  business 
of  an  attorney  was  formerly  of  a  circumscribed  and  inferior 
character.  It  was  chiefly  ministerial,  and  appears  to  have  con- 
sisted mainly  in  putting  the  sheriff  in  motion,  and  taking  the 
formal  steps  necessary  in  the  conduct  of  a  suit  (/).  At  the  dose 
of  the  last  century,  his  position  had  become  greatiy  altered. 
Counsel,  through  a  spirit  of  supineness  unaccountable,  unless 
we  ascribe  it  to  that  languor  which  seems  to  have  possessed  all 
the  professional  classes  during  the  eighteenth  century,  had  suf- 
fered  the  business  of  consulting  and  advising  personally  with 
clients  to  slip  out  of  their  hands ;  and  the  race  of  scriveners  had 
almost  disappeared,  which  gave  the  attorneys  an  introduction 
to  the  most  profitable  part  of  conveyancing.  They  had  thus 
established  a  position  which  gave  them  complete  control  over 
the  bar.  They  had  obtained  the  patronage  of  its  business,  and 
virtually  the  gift  of  all  the  great  judicial  and  legal  oflSces  of 
the  State.     Still,  however,  at  this  period,  that  is  to  say,  toward 

(/)  "For  a  long  time  the  attorney  only  ecution  of  the  judgment."     Per  Lord 

served  out  procew,  and  did  whatwas  ne-  CdmpbeU,  C.  J.,  in  Xtee  d.  Bennett  t. 

ceuary  in  the  offices  of  the  Court  for  HaU,  (15  Q.  B.  I7l). 
bringing  the  cause  to  trial,  and  getting  ex- 
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the  end  of  the  last  century,  and  for  many  years  after,  the 
oonaeqaences  of  their  new  position  were  not  inoonveniently 
ftlt  by  the  bar.  The  latter  had  gained  in  emolument  and 
ease  what  they  had  lost  in  real  dignity  and  power.  A  tem- 
porary gain,  it  is  true,  and  a  permanent  loss;  or,  at  all 
events^  a  loss  to  be  repaired  only  after  a  long  period  of 
d^radation^  such  as  they  have  experienoed  during  the  last 
thirty  years,  and  a  fierce  struggle,  such  as  now  rages.  Still, 
howeyer,  the  attorney  was  almost  entirely  dependent  on 
counsel  for  }ub  law.  The  bar  was  a  comparatively  small  and 
select  body.  A  strong  line  of  demarcation  distinguished  and 
separated  the  two  branches  of  the  Profesmon.  They  were 
drawn  firom  different  ranks  of  society,  and  were  essentially 
distinguished  by  their  education  and  habits.  These  natural 
grounds  of  distinction  were  strongly  aided  and  enforced  by 
yarious  regulations.  It  was  a  circumstance  of  the  rarest  oo- 
currence  for  an  attorney^  or  managing  clerk,  to  bring  his  son 
up  to  the  bar.  Still  more  rare  to  see  intermarriages  between 
the  members  of  the  two  branches  of  the  Profession.  The  dif- 
ference in  social  rank  at  that  time  was  probably  sufficient  to 
prevent  such  things  frequently  happening;  but  it  is  evi- 
dent that  such  occurrences  were  inconsistent  with  that  com- 
plete separation  and  independence  of  the  bar  and  the  attorney, 
which  was  essential  to  the  just  and  impartial  distribution  of 
business.  So  long  as  there  was  a  bond  fiie  separation  be- 
tween the  two  bodies,  and  the  bar  consisted  of  a  small  body  of 
select,  lughly-educated,  and  independent  men,  the  system  did 
not  work  far  amiss.  Th6  candidate  for  forensic  honours  had  a 
fair  chance,  according  to  the  measure  of  his  abilities.  Under 
this  system,  such  men  as  Scott  and  Bomilly, — Bell,  Littiedale, 
and  Bickersteth, — Preston  and  Sugden,  were  formed,  and  at^ 
tained  to  eminence. 
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(m.)  This  state  of  things  continued  without  much  altera- 
tion till  the  close  of  the  great  European  war  in  1815.  With  the 
return  of  peac^,  man  became  a  drug.  The  vast  fields  of  employ- 
ment furnished  by  the  army^  the  navy,  and  the  colonies,  and 
the  patronage  incident  to  a  great  war,  instantly  ceased.  The 
middle  and  upper  classes,  unable  to  find  employment  for  their 
sons  in  the  wonted  channels,  poured  them  into  the  professions. 
The  leading  authorities  in  the  Church  and  the  medical  pro- 
fession instantly  took  alarm,  raised  the  standard  of  admission 
to  their  respective  bodies,  and  by  all  fair  and  reasonable  means 
circumscribed  access  to  them  as  much  as  possible.  At  a  sub- 
sequent period  the  body  of  attorneys  followed  this  example, 
establishing,  in  addition  to  the  somewhat  stringent  tests  pre- 
viously required,  a  system  of  examination,  which  has  contri- 
buted in  a  most  remarkable  degree  to  elevate  the  standard  of 
character  and  attainment  in  that  body. 

But  the  portals  of  the  bar  were  left  open.  No  standard  of 
learning  or  ability  was  required  as  title  to  admission  into 
its  ranks.  The  guardians  of  the  interests,  the  independence, 
the  honour,  and  the  dignity  of  the  bar  slumbered  at  their  posts, 
and  still  slumber  {g).     Even  yet  they  cry  "  a  little  more  sleep, 

ig)  The  benchers  of  the  Inns  of  Court  that  it  wcould  exclude  a  chus  of  persont 
have  recently  made  some  languid  and  in«  who  come  to  the  bar,  not  for  the  purpose 
effectual  effort!  to  establish  a  system  of  of  practising,  but  merely  that  they  may  be 
legal  education.  The  whole  thing,  how-  qualified  to  hold  certain  public  appoint- 
ever,  wears  the  pallid  hue  of  insincerity:  ments  which  can  be  held  only  by  barris- 
there  is  manifestly  no  heartiness  or  good-  ters,  as  if  it  were  not  most  desirable  on 
will  in  the  cause.  Five  readerships  have  every  ground,  and  most  essential  to  the 
been  established  by  the  several  Inns  of  well  -being  of  the  bar,  to  exclude  this  class 
Court,  and  attendance  upon  a  certain  altogether. 

number  of  lectures,  or  passing  an  exami-  The   manner  in  which  the  appoint- 

nation,  is  for  the  future  to  be  required  ments  were  made  to  the  professorships 

previous  to  admission  to  the  bar.     Was  was,  I  venture  to  say,  most  unsatisfac^ 

ever  such   a  halting  step  made  before?  tory.     Instead  of  being  £urly  made  by 

And  what  is  the  reason  alleged  for  not  en-  open   competition,    on  public    grounds, 

forcing  a  compulsory  examination?  Why,  with  some  regard  to  the  qualities  and 
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Wk  little  more  alumbery  and  a  little  more  folding  of  the  hands 
together  in  rest."  Among  these  sleeping  guardians,  are  the 
benchers  of  cor  Inns  of  Court,  and  the  Judges  of  the  land 


■ttunmenti  of  the  cBodidatei,  they  were 
litenllj  jobbed  away.  One  of  them 
was  given  to  a  member  of  the  counci] 
appointed  hj  the  four  Inns  for  canjing 
their  scheme  into  eflfect.  Was  this  de- 
cent? For  so  important  a  professorship 
as  that  at  the  disposal  of  Lincohi*s  Inn 
— the  Professorship  of  Equity  —  there 
were  only  three  candidates.  Does  not 
this  fittt  speak  Tolomes?  For  that  in 
the  gift  of  Gray^s  Inn — ^tbe  Readership 
on  the  Law  of  Real  Property — there 
were,  I  have  understood,  serenteen  can- 
didates. Among  the  rejected  candidates, 
in  both  cases,  were  men  of  tried  learning 
and  experience,  men  well  known  to  the 
pablic  and  the  Profession,  and  amply 
qualified  by  their  antecedents  and  their 
position  to  hare  given  weight,  dignity, 
and  efficiency  to  those  professorships. 
More  might  be  ssid,  but  the  subject  is 
ddicate,  and  for  the  present  I  forbear. 

As  if  to  shew  the  utter  contempt  of 
the  benchers  for  this  bantling  of  theirs, 
they  have  tied  down  the  readers  by 
regulations,  and  imposed  upon  them 
duties,  of  such  a  character  as  to  render  it 
impossible  for  the  holders  of  these  offices 
to  maintain  the  dignity  ci  the  Professor, 
or  adequately  to  perfonn  its  proper  fonc* 
tions.  The  duties  imposed,  indeed,  ap- 
proach so  nearly  to  the  natore  of  **  menial 
serrices^  as  to  render  the  office  itself 
scaioely  worth  the  acceptance  of  a  man 
of  spirit  and  independence. 

The  powers  of  the  Inns  of  Court,  in 
legard  to  the  admission  of  members  and 
their  caO  to  the  bar,  have  for  many  years 
past  been  abused,  for  the  one  single  pur- 
pose of  increasing  their  numbers,  and, 
consequently,  their  revenues.    When  I 


was  called  to  the  bar  the  number  of  coun- 
sel was  about  six  or  seven  hundred,  it  is 
now  nearly  four  thousand.  The  attorneys 
have  managed  this  matter  better.  The  in- 
crease of  their  numbers  has  been  compara- 
tively small,  and  certainly  not  beyond  what 
was  required  by  the  increasing  demands  of 
society.  Men  of  undoubted  fitness  and 
most  eminent  qualification  have  been  re- 
jected :  Daniel  Whittle  Harvey,  for  in- 
stance. On  the  other  hand,  many  men, 
who  neither  by  knowledge,  attainments, 
position,  nor  character,  could  have  the 
small^i^st  claim  to  that  honour,  have  been 
admitted,  without  scruple  or  inquiry,  to 
the  bar.  Many  scandalous  instances  might 
easily  be  adduced.  One  case  I  may  men- 
tion, as  it  fell  beneath  my  own  observation : 
A  certain  party  had  kept  his  tenns  and  was 
about  to  be  called.  Somebody  then  acci- 
dentally discovered  that  he  was,  and  had 
been  during  all  the  time  of  keeping  his 
terms,  vestry-clerk  of,  I  think,  St  Paulas, 
Covent  Garden,  and,  previously  to  this 
period,  had  been  a  common  tradesman  in 
the  neighbourhood.  A  meeting  of  the 
bar  was  instantly  extemporized,  a  re- 
monstrance addressed  to  the  benchers, 
and  his  further  progress  was  stopped. 

I  do  not  say  that  great  learning  or 
high  scientific  attainments  should  be  ab- 
solutely required,  though  I  think  some- 
thing equivalent  to  the  second  class  at 
Oxford,  or  a  senior  optime  or  second 
chiss  in  the  classical  tripos  at  Cam- 
bridge, would  borthe  proper  standard;  be- 
cause these  distinctions  indicate  the 
higher  kinds  of  good  average  ability, 
which  ought  to  b^  in  my  opinion,  the 
proper  test  of  admission  to  a  profession 
like  the  bar.     But  not  only  has  no  test 
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At  this  period,  in  the  pressure  for  employment  and  straggle 
for  existence,  began  those  internal  changes  in  the  relationship 
of  the  two  branches,  which  first  sapped  the  foundations  of  the 
rule  of  etiquette,  and  laid  bare  its  rottenness,  if  it  was  to  be 
regarded  as  any  thing  beyond  a  mere  temporary  rule  of  con- 
venience. Hitherto,  the  bar  and  the  attorneys  had  been  ac- 
tually independent, — were,  in  fact,  two  separate  bodies.  The 
attorney  was  not  influenced,  by  family  ties  or  private  con- 
nections, to  throw  his  business  into  particular  channels;  he 
dispensed  it  with  a  reasonable  degree  of  impartiality,  accord- 
ing to  the  measure  of  his  judgment  He  had  of  course  his 
prejudices  and  his  sympathies,  but,  upon  the  whole,  the  distri- 
bution of  business  was  fair.  A  new  element  was  now  to  be  in- 
troduced. A  wealthy  solicitor  was  in  the  habit  of  paying  in 
fees  to  counsel,  say,  three  or  four  hundred  guineas  a  year.  He 
said  to  himself,  "  my  son  Will  is  a  clever  lad,  but  I  don't  know 
what  to  make  of  him.  I  have  one  son  in  the  church,  one  is  a 
doctor,  a  third  I  have  apprenticed  to  a  grocer,  and  a  fourth  I 
have  articled  to  myself.  Will  would  make  a  good  lawyer,  he 
has  plenty  to  say  for  himself;  I  will  have  him  called  to  the  bar. 
I  might  as  well  put  into  his  pockets  the  three  or  four  hundred 
a  year  I  now  pay  to  mere  strangers.  Besides  introducing  him 
extendvely  among  my  friends,  the  moment  he  is  called  I 
can  cover  his  table  with  businesa  I  can  give  him  a  good 
sprinkling  of  briefs  at  the  Assizes,  and  put  into  his  hands  nine- 
tenths  of  the  Sessions  business."  Will  is  accordingly  called  to 
the  bar,  and  the  father's  fondest  hopes  are  realised.     It  might 

of  general  knowledge  been  hitherto  re-  merest  elements  of  the  Latin  language, 
quired,  but  in  yery  many  cases  men  have  No  wonder  that  a  body  thus  recruited, 

been  admitted  as  members,  and  subse-  and  hampered  by  arbitrary  regulations 

quently  called,  who  did  not  possess  the  under  the  name  of  etiquette,  should  be 

slightest  tincture  of  learning  or  science,  distinguished  only  for  mediocrity  of  ta- 

nor  so  much  even  as  a  knowledge  of  the  lent. 
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happen,  however,  that  the  difficulty  experienced  by  our  wealthy 
solicitor,  was  not,  how  to  provide  for  a  son,  but  how  to  portion 
off  a  daughter.  It  Ib  obvious,  that  what  could  be  done  for  a 
son,  might  be  done,  with  equal  effect,  in  favour  of  a  son-in-law, 
provided  the  young  lady  could  lay  hold  of  a  barrister.  Such 
reflections  as  these  are  too  obvious  not  to  have  been  of  very 
general  occurrence  among  the  shrewd  and  sagacious  class  of  men 
of  whom  I  am  speaking;  and  that  they  have  operated  pretty 
extensively,  we  have  ample  evidence  in  the  present  state  of 
the  bar.  How  widely  these  and  various  other  sinister  influ- 
ences of  a  kindred  kind  have  extended,  in  absorbing  the  great 
bulk  of  the  business  of  the  bar  into  the  families  and  immediate 
connections  of  the  general  body  of  attorneys,  or  bringing  it 
under  their  immediate  influence  and  control,  is  sufficiently 
evinced  in  every  Assize  Town,  and  at  every  Quarter  Sessions, 
in  the  Ejngdom. 

It  was  by  acts  and  conduct  of  this  kind,  that  the  rule  of 
etiquette,  once  conceived  to  be  so  binding,  was  in  reality  first 
undermined.  The  effect  of  this  rule  was,  to  take  the  patron- 
age of  the  budness  of  the  bar  from  the  public,  to  whom  it  really 
belonged,  and  give  it  to  the  attorneys.  So  long  as  they  fairly 
and  honestly  distributed  the  business,  the  bar  acquiesced,  and 
might  probably,  for  some  time  longer  at  least,  have  continued 
to  acquiesce.  A  very  large  proportion  of  the  bar,  however, 
having,  by  means  of  these  family  ties  and  other  sinister  in- 
fluoices,  become  identified  in  interest,  feelings,  and  associations 
with  the  attorney  branch  of  the  Profession,  and  a  very  laige 
portion  of  the  business  of  the  bar  being  by  these  means  virtu- 
ally abscgrbed  in  it,  the  rule  of  etiquette  became  a  rule  of  bond- 
age to  all  who  did  not  fall  within  this  magic  circle, — ^to  every 
man,  indeed,  who  could  not  reckon  himself  the  '*  kinsman  or 
firiend""  of  an  attorney.    The  rule  sidd,  it  is  irregular  and  unpro- 
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fessional  for  counsel  to  accept  busmess  except  through  the  in- 
tervention of  an  attorney.  The  attorney  said,  I  will  employ  no 
counsel  unless  he  be  '^  kinsman  or  friend."  The  public  had 
no  voice  in  the  matter. .  The  party  himself  had  virtually  and 
substantially  no  power  whatever  to  select  his  own  counsel 
The  great  bulk  of  the  business  in  Westminster  Hall,  at  the 
Assizes,  at  Quarter  Sessions,  and  in  conveyancing,  was  distri- 
buted under  this  system  of  nepotism.  The  business  before  ma- 
gistrates and  in  the  County  Courts  was  transacted  almost  en- 
tirely by  the  attorneys  themselves.  The  man,  who  could  not 
call  himself  ^^  kinsman  or  friend,"  got  nothing.  It  made  no 
matter  how  diligent,  how  able,  how  prompt,  how  learned — he 
got  nothing. 

(IV.)  Such  was  the  state  of  things  in  the  month  of  July, 
1846,  when  the  County  Courts  Act,  the  subject  of  so  much 
contention  and  so  much  opposition,  suddenly  and  unexpectedly 
received  tiie  sanction  of  the  legislature.  Into  this  Act  a  clause 
was  introduced  (9  &  10  Vict.  c.  95,  s.  91),  prohibiting  counsel 
from  appearing  in  these  Courts,  unless  instructed  by  an  at- 
torney. To  a  rule,  therefore,  which  previously  had  at  most 
been  matter  of  etiquette,  tiiis  enactment  as  to  the  County 
Courts  gave  the  force  of  law.  How  this  clause,  so  unjust  to 
the  public,  so  derogatory  to  the  bar,  came  to  be  introduced, — 
whether  from  friend  or  foe,  whether  from  favour,  prejudice,  or 
caprice, — ^it  were  diflScult,  and  not  very  important  now,  to  telL 
Its  final  result,  very  diiFerent,  it  may  be  conceived,  from  what 
its  framers  anticipated,  has  been  to  uproot  entirely  that  rule  of 
etiquette,  to  which,  in  general  business,  it  was  intended  to  give 
the  weight  of  legislative  sanction,  and,  in  the  County  Courts, 
the  binding  force  of  statute  law.  Its  immediate  effect  was  to 
close  the   doors   of  these  Courts  to  the  bar,  and  throw   the 
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whole  of  their  businefis  into  the  hands  of  the  other  branch  of 
the  Profession.  I  wrote  a  little  book  on  the  practice  of  these 
Courts,  which  brought  many  persons  to  my  chambers,  whom, 
under  the  operation  of  this  enactment,  I  was  obliged  reluc- 
tantly to  turn  away. 

(V.)  This  state  of  things  naturally  gave  rise  to  a  deep  and 
wide-spread  feeling  of  discontent  at  the  bar;  but  it  did  not  lead 
to  any  active  measures  of  resistance,  till  the  jurisdiction  of  these 
Courts,  which  had  ori^ally  been  limited  to  debts  of  20/.;  was 
extended  to  debts  of  502.  This  extension  of  the  jurisdiction 
was  at  once  followed  by  the  transfer  of  a  large  portion  t>f  the 
business  of  Westminster  Hall  to  the  County  Courts,  and  its 
effects  were  most  sensibly  felt  in  the  purlieus  of  the  Temple 
and  at  the  Assizes.  In  many  cases,  the  business  of  the  juniors 
was  almost  annihilated,  in  all  most  seriously  diminished, — ^the 
great  sources  of  their  employment  being  transferred  to  a  tii- 
bunal  where  they  could  not  follow  it.  The  expediency  of 
acting  on  the  old  rule  of  etiquette  began  now  to  be  se- 
riously questioned,  and  a  very  general  feeling  was  manifested, 
that  it  ought  to  be  set  aside  altogether,  not  only  as  being 
eminendy  detrimental  to  the  interests  of  the  public,  but,  what 
was  compaiatiyely  unimportant,  in  a  high  degree  deroga- 
tory to  the  just  rights  and  privileges  of  the  bar.  A  series  of 
leading  articles  in  the  TimeSy  written  with  extraordinary  ability 
and  power,  one  of  which  I  have  quoted  in  a  preceding  page, 
gave  a  vast  impulse  to  this  agitation.  A  very  able  report 
from  the  Law  Amendment  Society  on  the  etiquette  of  the 
bar,  from  which  an  extract  has  been  given,  shewed  con- 
clusively, that  it  was  of  very  recent  origin.  The  rule  of 
etiquette,  subjected  to  these  investigations,  vanished  in  a 
doud  of  smoke.     It  was  necessary,  however,  to  get  rid  of  the 
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prohibitory  clause  in  the  County  Courts  Act  A  powerful 
combination  of  the  junior  bar,  countenanced  by  the  Attorney- 
General  and  many  of  the  most  distinguished  leaders,  began  now 
to  take  active  measures  for  the  repeal  of  this  clause;  and, — 
backed  by  the  powerful  support,  and  the  great,  energetic,  and 
unceasing  exertions  of  Lord  Brougham,  acting  with  the  sanc- 
tion of  Lords  Lyndhurst  and  Denman, — succeeded  at  length 
in  repealing  this  enactment,  notwithstanding  a  most  deter- 
mined, and,  I  may  add,  a  bitter,  opposition  on  the  part  of 
certain  of  the  Law  Lords. 

(VI.)  Although  the  repeal  of  this  clause  by  Parliament,  and 
the  decision  of  the  Queen's  Bench  in  Doe  d.  Bennett  y.  Halcj 
seemed  completely  to  have  destroyed  the  legal  vitality  of  the 
rule  of  etiquette,  some  observations  of  Lord  Campbell  in  the 
case  just  alluded  to,  and  the  remarks  of  the  Lord  Chancellor 
(St.  Leonard's)  in  the  discussions  before  the  House  of  Lords, 
on  the  repeal  of  the  91st  section  of  the  County  Courts  Act, 
appeared  to  have  left  in  some  quarters  an  impression  that  the 
rule  was  stUl  to  be  observed,  even  in  the  County  Courts,  and 
that  its  non-observance  was  to  be  regarded  as  a  sort  of  breach  of 
professional  regulation.  If  any  such  notion  as  this  was  still  to 
remain,  what  had  been  the  object  of  all  this  movement  of  the 
bar? — ^this  fierce  opposition  on  the  part  of  the  other  branch  of 
the  Profession? — ^those  weekly  diatribes  in  th^r  legal  oigans? 
— ^the  hostile  and  angry  expressions  used  in  the  House  of  Lords? 
K  this  etiquette  was  stiU  to  have  some  force,  still  to  be  bindSmg 
to  some  extent,  all  this  contest  and  stru^le  had  been  about 
nothing  at  all  The  advocates  of  etiquette,  however,  were 
not  yet  satisfied  that  it  was  extinct — that  the  bar  had  been 
completely  released  from  its  bondage:  it  was  still  necessary 
"  to  slay  the  slain." 
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Mr.  Cozj  himself  a  member  of  the  bar^  though  formerly 
practising  as  an  attorney,  the  editor  of  the  Law  Times,  and  a 
most  zealous  champion  of  the  interests  of  that  branch  of  the 
Profession  to  which  at  one  time  he  belonged,  had,  in  the  pages 
of  his  journal,  most  vigorously  resisted  any  relaxation  of  the 
etiquette  of  the  bar,  and  especially  the  repeal  of  the  obnoxious 
clause  in  the  County  Courts  Act.  On  failure  of  all  these  ef- 
forts, this  gentleman  made  a  last  appeal  to  Lord  Denman,  to 
give  the  sanction  of  his  honoured  authority  to  the  revival  of  a 
rule  which  had  degraded  the  bar,  and  enriched  the  attorney  at 
its  expense.  His  Lordship  answered  this  appeal  in  a  manner 
worthy  of  his  great  and  venerable  name.  In  a  letter  to  the 
editor  of  the  Law  Review  (h),  written  in  reply  to  this  appeal, 
he  b^ns  by  observing: — **  Mr.  Cox  has  conferred  an  honour 
upon  me  by  the  f  dedication'  of  his  important  work,  .... 
but  he  therein  has  also  called  upon  me  for  an  expression  of  my 
sentiments  respecting  some  recent  changes,  anticipating  a 
course  which  I  am  by  no  means  satisfied  that  it  would  be  right  or 
expedient  for  me  to  adopt^  His  Lordship  then  cites  several 
passages  from  Mr.  Cox's  dedication,  in  which,  after  stating  his 
opinion,  that  no  reforms  of  the  superior  Courts  can  enable 
them  to  compete  with  the  County  Courts,  and  in  most  glow- 
ing terms  eitpressing  his  fears  for  the  decay  and  ruin  of  the  bar, 
and  ascribing  it  to  the  substitution  '^of  the  local  tribunals 
for  the  great  central  fountains  of  law  in  Westminster  Hall, 
combined  with  the  simplifications  of  procedure  that  annihilate 
all  those  minor  fees  (t),  by  which  the  juniors  of  the  bar  have 

{h)  VoL  1 7.,  p.  69.  but  to  the  personal  friends  and  connec- 

(0  In  regard  to  these  **  minor  fees,**  tions  of  the  attorney  who  had  the  dispen- 

whote  lose  is  so  ginphicaUy  deplored  by  sation  of  them.     Lord  Denman  answers 

Mr.  Cox,  it  is  to  be  observed,  ^t,  that  this  part  of  Mr.  Cox*8  hunent  in  a  pas- 

they  were  paid  for  doing  nothing,  and  se-  sage  as  remarkable  for  its  happy  hnmour 

condly,  they  were  giyen,  not  to  struggling  as  its  sarcastic  point 
juniors,  who  might  hope  to  become  leaders,  ^  The  present  loss  of  emolument  may 
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been  supported  hitherto  through  the  inevitable  period  of  pro- 
bation/' or,  as  subsequently  expressed,  "by  which  the  juniors 
subsisted,  or  were  much  assisted  tosubsist^  while  acquiring  the 
experience  necessary  for  leadership,"'  he  concludes  by  appeal- 
ing to  Lord  Denman  as  follows: — "  I  trust,  therefore,  that,  if  it 
should  come  to  a  question,  whether  the  rule  as  to  taking  briefe 
in  the  County  Courts  should  be  rescinded,  your  Lordship's  in- 
fluential voice  will  be  lifted  up  against  it" 

One  would  have  thought,  after  this  deplorable  picture  of 
the  state  of  the  bar,  that  the  appeal  would  have  been  just 
the  other  way.  However,  the  venerable  Chief  Justice  an- 
swers it  according  to  its  tenor,  though  certainly  not  in  the 
manner  anticipated: — **  A  rule  prevailing  in  the  Profession, 
that  barristers  should  accept  briefs  in  the  superior  Courts 
&om  no  hands  but  those  of  an  attorney,  was  incorporated. 


certainly  bear  hard  upon  individuaU;  yet, 
when  we  conflider  the  items  of  which  it 
is  composed,  one  cannot  but  feel  some  re- 
gret that  this  lo9»  should  have  been  made 
the  stibjeot  of  complaint.  Nothing  could 
be  more  invidious  than  /or  an  old  bar- 
rister to  reoive  the  defunct  catalogue  of 
side-bar  rules,  of  motions  of  course,  and 
motions  to  oppose  and  justify  bail,  and 
motions  for  leave  to  plead  several  mat- 
ters, and  rules  to  shew  cause  why  inter- 
est should  not  be  computed  on  notes  and 
bills,  followed  by  motions  that  the  Court 
would  be  pleased  to  make  the  said  rules 
absolute. 

**  Such  was  the  description  of  business 
done  [for  these  'minor  fees/]  .  .  . 
For  the  most  part  no  service  whatever 
had  been  rendered  for  them.  The 
guineas  and  half-guineas  were  simply 
hiw  taxes.  .  .  The  question,  where- 
fore these  were  levied,  must  have  been 
answered  by  stating  that  their  purpose 


was  to  enable  the  attorney,  at  the  suitor's 
expense,  to  put  a  little  more  money  into 
the  pocket  of  a  barrister,  his  kinsman 

OR  HIS  FRIBND. 

^If  from  these  not  very  creditable 
sources  a  revenue  was  collected,  in  the 
hands  of  attorneys,  for  the  benefit  of  poor 
barristers,  I  cannot  help  thinking  the 
cessation  of  such  patronage  a  great  gain 
to  the  bar.  But  I  believe  that  they  [the 
*  minor  fees*]  were  much  oftenerapplied  to 
the  eon^orte  or  Uuewnee  ofpriwUefiiends 
among  the  barristeny  with  little  care  for 
the  future  prosperity  of  the  Profession.** 

So  much  for  these  **  minor  fees,**  which, 
according  to  Mr.  Cox,  were  the  milk  on 
which  embryo  Chancellors  and  Judges 
were  fed  and  nourished.  According  to 
our  great  Chief  Justice,  they  were  nUher 
the  condiment  *^  to  the  comforts  or  luxu- 
ries of  private  connexions  among  the  bar^ 
risters,'*  the  kinsmen  or  the  friends  of 
the  attorney. 
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by  Act  of  Parliament^  into  the  practice  of  the  County 
Courts;  but  in  the  late  session,  when  their  jurisdiction  was 
extended,  a  repeal  of  this  provision  was  attempted  in  the 
House  of  Loitk,  but  failed;  a  clause  having  that  object  was 
added  by  the  Commons,  who  probably  detected  something  ab- 
surd in  the  enforcement  of  professional  etiquette  by  Queen, 
Lords,  and  Commons;  and,  besides,  might  dotibt  the  propriety 
ofniaintcdmng  an  etiquette  which  would  have  necessitated  a  doidfU 
outlay  by  the  suitor.  If  the  etiquette  cannot  be  made  matter 
of  law,  can  it  be  expected  to  establish  itself,  in  this  new  state 
of  things,  by  virtue  of  an  agreement,  either  express  or  impli- 
ed, among  the  members  of  the  bar?  I  do  not  hesitate  to  de- 
clare my  opinion,  founded  on  extensive  experience,  as  well  as 
reflection,  that  it  cannot.  ...  I  believe  we  may  safely  lay 
this  down  as  a  rule,  that  all  interference  of  authority,  with  thd 
freedom  of  actions  not  in  themselves  wrong,  is  to  be  avoided 
as  an  evil,  and  one  that  most  commonly  aggravates  whatever 
evil  it  was  designed  to  correct  The  forum  damesticum,  to 
which  the  Profession  paid  allegiance  as  a  band  of  brothers,  can 
hardly  mainfadn  its  authority  over  a  family  so  widely  diffused, 
80  indefinitely  multiplied.  Without  rules,  the  honourable 
man  will  act  correctly,  and  none  will  restrain  those  of  opposite 
character/' 

And  so  this  rule,  so  much  lauded  by  the  powerful  class  who 
profited  so  largely  by  it,  and  also  by  some  great  lawyers  and 
peers  of  the  realm,  who  ought  to  have  known  better  what  was 
due  to  the  rights  of  the  public  and  the  clidms  of  an  enlighten- 
ed spirit  of  jurisprudence,  was  destined  to  receive  its  coup  de 
ffraee  from  the  hands  of  one  of  the  purest,  most  noble-minded, 
and  venerable  Judges  that  ever  sat  in  Westminster  HalL  Un- 
der its  operation,  the  barrister  had  lost  the  general  character  of 
htwyer,  and  had  become  a  mere  instrument  to  work  out  the 
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specialties  of  tixe  particular  department  of  the  law  to  which  he 
dedicated  himaelf.  He  might  be  a  good  advocate  at  Niea  Prius; 
learned  in  an  aigument  involving  the  knowledge  of  black* 
letter  law;  might  be  skilftil  as  a  special  pleader^  an  equity 
draftsman,  or  a  conveyancer;  might  be  eminent  in  various 
other  spedal  departments  of  the  law;  but  for  the  last  fifty 
years,  with  very  rare  exceptions,  the  bar,  as  a  body,  have  not 
been  lawyers  in  any  just  and  comprehensive  sense  of  that  word. 
The  term  ^*  lawyer,^  indeed,  has  become  appropriated  to  the 
members  of  the  other  branch  of  the  Profession.  The  barrist^ 
has  degenerated  into  a  mere  agglomeration  of  the  specialties 
of  some  drcumscribed  and  limited  division  of  the  law,  for  the 
most  part  profoundly  ignorant  of  every  thing  beyond  the  nar- 
row circle  of  his  exclusive  laboura  He  has  lost  all  that  breadth 
of  comprehension  and  general  intellectual  power  which  the 
peculiar  learning,  habits,  and  studies  of  the  Profession  are  so 
eminently  calculated  to  develop,  and  always  have  developed, 
when  left  to  their  natural  operation. 

Although  the  individual  was  being  gradually  dwarfed  in  in- 
tellectual stature  and  strength  by  the  system,  yet  the  division 
of  labour  which  it  led  to,  produced  extraordinary  skill  in  the 
spedal  departments;  and  law-work,  though  at  an  irrational  ex- 
penditure and  waste  of  mind  and  money,  was  finished  off  in  a 
style  which  a  sounder  principle  would  not  have  accomplished. 
It  became  like  pin-making  or  watch-making,  or  any  other  craft 
where  a  great  variety  of  hands  are  employed  in  the  manufiicture 
of  the  Afferent  parts  of  tiie  required  article.  The  individual 
workmen  become  good  for  nothing  at  all  beyond  the  circum- 
scribed sphere  in  which  they  are  employed,  though  extraordi- 
narily quick  and  skilful  in  that  All  this  was  very  well  in  the 
artificial  atmosphere  of  Westminster  Hall,  though  it  made  the 
man  comparatively  nothing  in  any  other  society.     I  remember, 
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some  yean  ago^  during  a  period  of  Blackness,  a  body  of  Lon- 
don bootp-makers  went  over  to  New  York  in  search  of  employ- 
ment. When  they  arrived  out,  they  found  a  great  demand 
far  boot-makers  at  good  wages;  but  not  one  among  them 
oookl  make  a  boot  Some  of  them  were  cutters,  some  of  them 
doeers,  some  finishers;  some  of  them  could  make  the  l^s  and 
others  the  soles:  and  a  boot,  the  product  of  their  joint  skilly 
was  no  doubt  a  very  superior  article  of  its  kind,  fit  for  a  west- 
end  drawing-ro<Hn  or  the  fashionable  promenade.  But  not  a 
man  among  them  could  make  an  entire  boot  These  were  not 
the  sort  of  workmen  wanted  by  the  <'free  and  enlightened 
citizens'*  of  New  York;  and  so  they  had  to  leave  a  land  of  plen- 
ty and  fieedom  to  eke  out  a  scanty  subsistence  among  the 
murky  puiUeus  of  the  modem  Babylon*  The  same  observa- 
tions a^Iy  to  the  learned  practitioners  in  Westminster  Hall ; 
they  are  ot  surpassing  excellence  in  their  special  departmentSf 
but  it  takes  half-ardozen  of  them  to  make  a  whole  lawyer.  A 
suit  at  law,  worked  out  by  th^  joint  labour,  may  be  com- 
pared to  the  London  boot  It  possesses,  no  doubt,  the  high- 
est degree  of  finisL  But  the  people  of  England  are  somewhat 
like  the  eitizens  of  New  YcMrk;  they  do  not  want  all  this  di- 
vision of  labour  and  high  polish;  they  want  complete  lawyers, 
men  who  can  take  up  the  work  and  execute  it  from  beginning 
to  end.  Our  County  Courts  exemplify  this:  the  work  is  there 
done  in  a  rougher  and  simpler  manner;  but  the  public  have 
shewn  most  unequivocally  that  they  prefer  this  to  the  more 
delicately  finished  manufacture  of  Westminster  HalL 

Mr.  Cox's  appeal  to  Lord  Denman,  sanctioned  more  or  less 
by  the  opinions  expressed  by  the  late,  and  the  present,  Chancel- 
lor, and  by  Lord  OtmpbeU,  raises  the  question,  whether  the  em- 
ployment of  both  counsel  and  attorney  in  the  Coimty  Courts 
be  coQiqpatible  with  the  nature  of  the  business  transacted  there. 

c2 
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The  alightest  reflection  will  shew  that  these  noble  and  learned 
lords,  in  incolcating  the  intervention  of  attorneys  in  these 
Courts,  could  have  formed  but  a  very  imperfect  conception  of 
their  character.  If  any  one  of  these  distinguished  persons 
could  have  descended  from  his  lofty  seat,  and  gone  a  single 
circuit  in  one  of  these  Courts,  he  would  have  seen  at  once 
that  the  nature  of  the  buaness  is  such  as  to  be  incapable  of 
being  divided  into  two  parts.  There  is  nothing  for  two  inde- 
pendent lawyers  to  da  In  our  old  system,  the  special  plead- 
ing required  a  separate  class  of  practitioners;  our  rules  of 
evidence  were  so  arbitrary  and  exclusive,  that  a  great  deal  of 
labour  and  much  personal  inquiry  and  investigation  were  ne-  • 
cessary  to  collect  a  sufficient  amount  of  that  secondary  and 
imperfect  evidence  which  was  alone  admisnble;  and  finally,  so 
much  skill  and  adroitness  were  necessary  to  play  the  game  in 
Court,  that  an  ordinary  suit  furnished  ample  employment  for 
the  conjoint  labour  of  three  separate  classes  of  lawyers.  There 
was  ample  scope  for  tiie  exercise  of  the  peculiar  skill  and 
knowledge  both  of  the  attorney  and  die  advocate,  and,  indeed^ 
ndther  of  them  could  have  been  dispensed  with.  The  labour 
and  sagacity  of  an  attorney,  to  set  the  pleader  to  work  and 
hunt  up  the  evidence  out  of  Court,  were  as  essential  as  the 
skill  and  craft  and  promptitude  of  a  Scarlett,  or  some  other 
old  fox  in  Court  In  that  complicated  state  of  things,  neither 
could  have  managed  the  business  of  the  other:  both  were  ab- 
solutely essentiaL  But  now  in  the  County  Courts,  where 
there  are  no  special  pleadings,  and  where  the  parties  may  be 
examined,  there  is  very  little  scope  for  craft  and  cunning  in 
Court;  and  the  preliminary  proceedings  are  so  simple,  that 
there  is  in  reality  nothing  to  do  till  the  matter  gets  there.  In 
nineteen  cases  out  of  twenty,  when  the  parties  have  been  ex- 
amined, there  is  an  end  of  the  matter;  and  even  in  those  which 
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involve  somewhat  more  of  specialty^  all  the  instructions  nece&- 
saiy  to  advocate  the  case  may,  in  general,  be  collected  from  a 
short  conversation  with  the  client  It  appears  to  ine,  therefore, 
very  plain,  that  the  notion  of  coonsel  being  much  employed  in 
them  upon  the  retainer  of  attorneys  is  perfectly  chimericaL 
All  the  circumstances  out  of  which  our  old  rule  of  etiquette 
sprung,  are  here  wanting.  1£  even,  therefore,  the  bar  and  the 
attorneys  could  come  to  some  arrangement  upon  this  point,  it 
is  quite  dear  that  the  public  would  not  stand  quietly  by  and 
pay  two  lawyers  for  doing  the  work  of  one.  The  conclusion 
is  obviou^:  counsel  must  open  their  chambers  to  the  public, 
must  receive  instructions  directly  from  the  party,  or  withdraw 
from  this  kind  of  business.  Why,  when  Parliament  has 
opened  the  door,  counsel  should  withdraw  from  a  path  bene- 
ficial to  the  public,  useful  to  the  client,  honourable  to  them- 
selves, and,  in  the  long  run,  advantageous  even  to  the  Profes- 
sion as  a  body, — I  can  see  no  good  reason.  The  question, 
however,  is  one  which  must  finally  be  settled  by  the  public, 
on  the  basis  of  the  public  good;  and  they  will,  doubtless,  in 
the  end  enforce  that  kind  of  practice  which  is  most  for  their 
benefit,  and  which  gives  them  the  best  law  at  the  least  expense. 

(VII.)  At  an  aggregate  meeting  of  solicitors  recently  held 
at  Derby,  this  question  as  to  the  right  of  counsel  to  receive 
instructions  direct  from  the  public,  seems  to  have  been  much 
conradered.  One  of  the  speakers,  Mr.  W.  E.  Mousley,  of  Der- 
by, observed,  "  that  there  had  been  an  assumption  of  power  by 
the  junior  members  of  the  bar,  which  they  had  no  right  to  as- 
sume." Another  speaker,  Mr.  Beaumont,  from  London,  ob- 
served, *'it  must  not  be  forgotten  that  position  is  power  .  .  . ; 
but  if  Parliament  reduced  attorneys  to  the  starvation  point, 
and  let  in  a  class  of  men  who  would  be  a  pest  and  a  scouixe 
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to  the  community,  their  position  would  be  deBtrojed,  and  the 
interest  of  the  public  would  suffer.'^  Mr.  Shaw,  of  Leeds^ 
spoke  as  follows: — ^*  He  admitted, — and  why  should  there  be 
any  reluctance  to  avow  it? — ^that  a  due  and  adequate  remtmer- 
ation  for  those  important  services  which  the  Profession  ren- 
dered, (a  condition  absolutely  necessary  in  order  to  retain  in 
the  body  men  of  character  and  respectability),  was  one  object, 
and  a  perfectly  fair  one,  which  they  had  associated  to  secure . . . 
But  it  was  an  object  of  far  greater  importance  to  effect  that 
which  was  another  and  by  far  their  principal  aim,  viz,  to  vin- 
dicate the  honour  and  character  of  the  Profesmon;  and  he  hoped 
they  would  all  unite  in  resisting  to  the  uttermost  every  at- 
tempt to  degrade  it.^'  It  is  needless  to  make  any  comment  on 
language  of  this  kind,  which  shews  a  determined  and  united 
purpose  on  the  part  of  that  branch  of  the  Profession  to  prevent 
the  public,  if  possible,  fiom  exercising  their  undoubted  right  and 
privilege  of  going  direct  to  counsel  One  cannot  help  asking 
why  there  should  be  this  extreme  anxiety  to  close  the  chambers 
of  counsel  to  the  access  of  the  public?  Is  there  some  apprehen- 
sion that  the  public  would  be  better  satisfied  with  the  advice 
and  counsel  of  the  bar? — ^that  the  business  would  be  better 
done  by  counsel?— -or,  that  tradesman  Thompson  or  iarmer 
Gee  would  rather  pay  a  moderate  fee  to  counsel  than  incur 
the  risk  of  a  bill  of  costs?  Mr.  field,  the  eminent  solicitor,  and, 
I  may  also  add,  the  distinguished  jurist,  of  Bedford  Bow,  fol- 
lowed in  a  amilar  spirit,  but  in  moderate  and  more  measured 
language: — "Counsel,"  he  observed,  **were  of  great  value  ii> 
their  province;  but  there  should  be  no  law  to  compel  their 
employment,  and  the  suitor  ought  to  go  to  them  only  when 
they  were  wanted.*  I  do  not  very  clearly  see  what  Mr.  Field 
is  here  aiming  at:  I  am  not  aware  of  any  law  that  compels  the 
employment  of  counsel.    That  the  "  suitor  ought  to  go  to  them 
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only  when  they  are  wanted,"  is  a  very  clear  and  a  very  just 
proposition;  but  then  it  seems  reasonable,  that  the  suitor  ought 
himself  to  be  the  judge  of  that  necessity,  and  to  be  at  liberty^ 
if  he  think  fit,  to  go  himself  and  state  his  own  case  to  counseL 

Mr.  Field,  after  observing  that  *^the  experience  of  America 
shewed)  that,  where  there  is  no  Icgislatiye  separation  of  the  pro- 
fesaon,  a  separation  naturally  takes  place  so  far  as  the  interest 
of  the  client  requires  it,"  remarks,  that  *'  the  legal  Profesnon  in 
America  does  not  suffer  for  want  of  the  protection  and  legiskr 
tive  r^ulation  we  bestow  upon  it  here;  for  in  no  country  are 
so  many  of  the  highest  offices  in  the  State  filled  by  lawyers." 
The  fact  here  stated  is  true;  almost  all  the  great  offices  of 
State  are  filled  by  men  who  are,  or  have  been,  lawyers.  The 
President-elect,  General  Pearce,  is  a  practising  lawyer;  his 
unsuccessful  opponent,  General  Scott,  was  also  a  lawyer  be- 
fore  he  won  his  laurek  against  our  Peninsular  veterans  at 
Lundy's  Lane,  on  the  Canadian  bank  of  the  Niagara.  Daniel 
Webster,  the  third  candidate,  besides  being  one  of  the  greatest 
statesmen  and  orators  of  the  age,  had  also  been  a  lawyer  in 
fiill  practice  all  his  life.  With  one  or  two  exceptions,  Wash- 
ingtftfij  and  periiaps  another,  every  President  rince  the  estab- 
lishment of  the  Federal  Government  was,  or  had  been,  a  prac- 
tising lawyer.  It  may  be  safely  assumed,  as  a  necessary  conse- 
quence of  this  fact,  that  a  large  proportion  of  the  members  of 
Congreas  and  the  various  State  legislatures,  the  diplomatic 
eorpe,  and  the  holders  of  public  and  political  offices  of  aU  kinds, 
are  drawn  from  the  same  profession.  But  the  reason  is  not  that 
alleged,  or  suggested,  by  Mr.  Field;  the  true  reason  is,  that  the 
legal  Profession  is  the  aristocracy  of  the  United  States. 

This  gentleman  also  gives  expression  to  another  opinion  on 
this  subject,  which  ought  not  to  be  dismissed  without  a  remark. 
After  observing  that  Mr.  D.  D.  Field,  the  author  of  the  recent 


?X  P&ELIMINABT  DISC0TTB6E: 

American  Codes  for  the  Consolidation  of  Law  and  Eqmty, 
[by  which  he  means,  I  presume,  the  Codes  for  the  Consolida- 
tion of  Law  and  Equity  in  the  State  of  New  York,]  hod  re- 
cently stated,  at  a  meeting  of  the  Law  Amendment  Society^ 
that  our  system  of  arbitrary  separation  was,  in  his  (pinion,  i^ 
very  false  one;  and  that  while  the  text  books  upon  the  Law 
of  Nations  and  the  Conflict  of  Laws  used  throughout  Europe, 
and  also  many  of  our  Englirii  text  books,  had  been  written  by 
Americans,  they  would  not  have  been  qualified  to  write  those 
books,  but  for  their  early  experience  in  what  we  should  call 
tlie  attomey*s  branch  of  the  Profession,— adds,  ^*  at  any  rate 
we  cannot  produce  works  written  here  by  members  of  our  bar, 
of  equal  talent  and  value  to  those  aUuded  to."  No  one  is  less 
disposed  than  I  am  to  disparage  or  undervalue  what  is  done  or 
written  by  the  citizens  of  the  United  States;  I  think  it  never- 
theless desirable  that  the  whole  truth  should  be  told,  and  that 
effects  should  be  ascribed  to  their  true  causes.  While,  therefore, 
I  fully  admit  the  superiority  of  the  writings  of  our  American 
brethren  on  the  Law  of  Nations  and  the  Conflict  of  Laws,  I 
think  that  superiority  has  as  little  to  do  with  the  writers'  hav- 
ing been  trained  to  the  law  in  an  attorney's  office,  as  it  has  to 
do  with  their  being  bom  in  a  particular  parallel  of  latitude.  The 
Law  of  Nations  is  a  subject  which  has  been  always  and  emi- 
nently, and  for  reasons  most  obvious  to  any  one  who  has  made 
himself  acquainted  with  the  history  of  this  great  community, 
a  favourite  study  with  the  people  of  the  United  States;  it  is 
a  subject,  on  the  other  hand,  to  which  neither  the  people  nor 
the  lawyers  of  England  pay  the  smallest  attention;  it  is  left  to 
diplomatists,  who  are  drawn  almost  entirely  from  our  aris- 
tocracy. An  observation,  similar  in  effect,  though  different  in 
form,  applies  to  the  Conflict  of  Laws.  The  various  members 
of  the  thirty  States  comprising  the  Union,  are  each  sovereign 
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and  independent  within  their  respective  limits;  each  has  its 
own  constitution^  and  is  governed  by  its  own  laws.  The  con- 
stitution and  laws  of  the  various  States  originally  settled  by 
the  English,  do  not  differ  essentially  in  principle,  although 
there  is  in  some  cases  considerable  diversity  in  detaiL  Several 
of  the  States,  however,  were  founded  by  other  European  com-* 
muinities:  New  York,  for  instance,  by  the  Dutch;  tlie  Floridas, 
by  Spain;  Louisiana,  by  France.  In  each  of  these  States^ 
the  laws  of  the  original  settlers  more  or  less  prevail:  in  Flo- 
rida, Spanish  law;  and  in  Louinana,  which  includes  the  great 
oommerdal  city  of  New  Orleans,  French  law,  almost  entirely. 
In  the  active  intercourse,  which  is  constantly  carried  on  through- 
out all  ports  of  the  Union,  questions  between  two  States,  or 
between  a  State  and  an  individual  residing  out  of  it,  continu*- 
ally  bring  into  conflict  two  systems  of  law.  A  dispute,  for  in- 
stance, between  Massachussets  and  Louisiana,  or  between  either 
state  and  an  individual  residing  in  the  other,  would  bring 
into  question  a  conflict  between  English  and  French  law;  a 
fike  dispute  between  New  York  and  Florida  might  bring  into 
question  a  conflict  between  Dutch  and  Spanish  law,  and  so  on 
through  all  possible  varieties  of  combination.  All  questions  of 
this  kind  are  reserved  by  the  federal  constitution  for  tiie  de- 
cision of  the  Supreme  Court  of  the  Union  at  Washingtoa 
They  form  a  numerous  and  very  important  class  of  cases, 
and  are  decided  by  Judges  of  the  highest  order  of  ability  and 
legal  attainment.  Hence  the  Conflict  of  Laws  forms  a  distinct 
and  very  prominent  subject  of  American  jurisprudence.  In 
this  coimtry,  on  the  other  hand,  such  cases  are  of  rare  oc- 
'  currence ;  and,  when  they  do  arise,  are  merely  between  indi- 
viduals, probably  in  reference  to  some  matter  of  small  mag- 
nitude or  litde  intrinsic  importance,  attract  no  public  atten- 
tion as  they  do  in  America,  and  altogether  form  a  subject  so 
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nunute,  thst  no  lawyer  would  ever  think  <^  treating  it  eepar 
rately.  This  point  might  be  illuBtrated  by  other  detiuky  but 
I  think  I  have  said  enough  to  shew  that  the  superiority  of 
American  treatises  on  the  Conflict  of  Laws  is  not  very  much 
owing  to  '*  the  early  experience  of  lawyers  in  what  we  should 
call  the  attorney's  branch  of  the  Professton." 

Lastly^  I  would  observe  as  to  text  books,  I  was  not  aware  that 
American  text  books  were  much  used  in  England,  or  that  they 
possessed  much,  if  any,  superiority  over  our  own.  The  late 
Judge  Story's  books  are  finequently  found  in  the  libraries  of 
English  lawyers,  they  have  been  a  good  deal  praised  by  some  of 
our  law  writers,  are  occaaonally  quoted  in  our  Courts,  though 
that  practice  has  of  late  very  properly  been  discouraged  by  the 
Judges,  and  undoubtedly  possess  a  conuderable  degree  of  merit. 
I  cannot  say,  however,  that  I  think  them  of  much  value  as  guides 
to  an  English  lawyer;  and,  so  far  as  my  own  observation  goes, 
they  appear  to  me  essentially  defective  in  exactness,  preciuon, 
and  sound  principle.  They  are  written  in  a  flowing  style,  with  a 
shew  of  lineal  arrangement,  and  are  copiously  intermixed  with 
long  extracts  from  the  Civil  Law;  and,  it  is  to  these  circum- 
stances, and  to  a  sort  of  morbid  ambition  to  appear  as  patrons 
of  American  law-writing,  more  than  to  the  intrinsic  quality  c£ 
those  books,  that  they  owe  their  popularity  amongst  us.  The 
best  elementary  treatise  that  I  have  seen  is  Greenleafs  on  the 
Law  of  Evidence,  which  has  been  made  familiar  to  us  by  Mr. 
Pitt  Taylor's  edition;  but  it  cannot  fail  to  be  observed,  that 
it  is  built  entirely  on  the  Treatises  of  Phillipps  and  Starkie. 
I  cannot  look  upon  Greenleafs  book  as  anything  more  than  a 
refacimento  of  these  two  worka  I  might  mention  many  in- 
stances of  English  law- writing  of  the  highest  class  of  excellence; 
but,  without  going  so  far  back  as  Blackstone,  or  referring  to 
any  other  English  writers  of  the  present  generation,  I  think 
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the  AmericaaB  faaye  prodnoed  no  trefttiae  eqoal  to  Feurne'a 
CQntii^«it  Benudndersy  no  soch  teise,  tran^Maent,  and  pive* 
tical  writing  as  BotlerV,  nor  anything  which  can  eqnal  tho 
homhamie,  learning,  and  practical  good  aenae  of  Preston. 

(YUL)  Ithaabeenaaidyandwillnodoobtcontinnetobere* 
iterated^  that  tibe  practice  of  coonaelc^wnii^  thdrdiamberato' 
the  pablic,  conferring  personally  with  them,  and  reodring  in* 
atmctiona  directly  fiom  them,  will  degrade  the  bar,  and  ao  de* 
teriorate  its  character  and  pontion,  that  it  will  become  ina^ 
able  of  fnmiahing  men  fit  to  occupy  our  great  aeats  of  judicial 
authority,  and  those  other  great  offices  of  state  whidi  haye  com* 
monly  been  held  by  its  members.  The  late  Lord  Chancellor 
(St  Leonard's)  talked  about  **  the  rule  which  formerly  existed 
against  counsel  aetmg  as  attorney s^'* — a  disparaging  expresmon, 
eyidently  used  to  supply  the  want  of  an  aigument.  There 
ncTer  waa  any  such  rule,  and  it  is  an  abuse  of  language  and 
a  disr^ard  of  the  truth,  to  say  or  insinuate,  that  counsel,  in 
adrising  or  acting  directly  for  a  party  is  *^  acting  as  an  attor- 
ney:'' in  so  doing  he  is  acting  in  his  own  proper  character, — 
dtnng  his  own  proper  business,  as  is  shewn  indeed  even  by  the 
yery  designation  by  which  he  is  commonly  known, — doing  thai 
which  was  the  uniyersal  practice  of  the  bar  previous  to  the 
last  centtkry,  and  what  has  been  habitually  done  by  the  great- 
est men  the  bar  has  produced  mnce.  Was  his  high  and  honour- 
able designation  of  Counsel  given  him  for  answering  cases, 
reading  abstracts,  or  even  advocating  at  Nidi  Prius  f  No ;  it 
derives  its  origin,  its  character,  and  its  authority,  from  the 
incomparably  higher  and  nobler  functions  of  giving  counsel 
and  assistance  wherever  there  are  wrongs  to  be  redressed,  or 
rights  to  be  enforced.  Lord  St  Leonard's,  however,  seems  to 
think,  that,  if  counsel  accept  instructions  from  the  party  him- 
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self  "  without  the  interveDtion  of  solicitors,"  the  position  of  the 
bar  will  be  so  much  lowered,  that  it  will  be  impossible  to  find 
**  learned  persons"  to  fill  our  judicial  seats,  and  **  cany  on  the 
administration  of  justice  (A:)."  It  is  very  curious  that  advii^g 
directly  with  parties  should  be  likely,  as  his  Lordship  assumes, 
to  operate  so  deleteriously  upon  the  character  and  status  of 
counsel;  for  it  has  had  quite  the  contrary  efiSect  upon  the 
other  branch  of  the  Profession,  who  have  gradually  risen  in 
wealth,  character,  and  importance,  »nce  this  kind  of  business 
fell  into  their  hands.  If,  however,  there  were  any  solid  reason 
for  concurring  in  his  Lordship's  apprehensions,  the  question 
would  be  one  of  very  serious  magnitude;  but  as  this  rule  of 
etiquette  has  not  existed  much  more  than  a  century,  it  is  not 
unreasonable  to  ask  how  the  woolsack  and  our  seats  of  justice 
were  filled  before  this  rule  existed?  How  are  they  filled  in 
other  countries  where  it  never  existed  at  all  ?  There  was  no 
such  rule  when  Coke  was  Chief  Justice,  or  Lord  Keeper  Finch 
held  the  Great  SeaL  The  character  of  the  Bench  has  certainly 
deteriorated  steadily  and  continuously  since  this  rule  came  into 
operation:  are  we  to  ascribe  this  deterioration  to  the  fettering 
operation  of  the  rule,  or  to  a  gradual  decay  in  the  national 
intellect? 

But  great  lawyers  and  judges  may  be  found  elsewhere  than 
in  England-  How  were  they  formed?  It  would  be  difficult, 
I  think,  to  discover  anything  analogous  to  our  rule  of  etiquette 
among  the  Komans,  cither  under  the  republic  or  the  em^ure; 


{k)  His   Lordship,  in  the   House  of  mend  eTeiybodj  haying  any  roice  or  anj 

Lords,  (16th  Not.  1852,)  after  repeat-  influence  in  thismatter,  to  consider  where, 

ing  the  objections  he  had  made  on  pre-  if  yon  lower  the  station  or  position  of  the 

yious  occasions  to  counsel  acting  directly  bar,  you  are  to  look  for  learned  persons 

for  the  public,  proceeded: — ** My  Lords,  to  fill  your  benches,  and  carry  on  the  ad- 

the  bar,  at  the  present  moment,  is  in  a  ministration  of  justice/* 
state  of  transition,  and  I  would  recom- 
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yet  the  fbnner^  among  a  host  of  other  great  and  distinguished 
names,  bequeathed  to  us  such  men  as  Hortensius,  Scsevola, 
and  Tally;  and  the  latter  the  noblest  system  of  civil  juris- 
prudence that  ever  existed.  If,  in  modem  times,  we  look 
tO'Fiance,  the  van-guard  of  European  science  and  civilisa- 
tion, we  find  a  series  of  lawyers  occupying  the  judicial  seat 
through  all  its  gradations,  from  the  provincial  tribunals  of 
Marseilles  and  Bordeaux,  to  the  highest  metropolitan  Court  of 
Appeal  on  the  banks  of  the  Seine,  such  as  no  other  country 
can  produce  since  the  time  of  Justinian.  Nothing  having  ijie 
smallest  resemblance  to  our  rule  of  etiquette  exists  there; 
they  even  repudiate  our  system  of  selecting  judges  from  suc- 
cessful advocates  (I).      The  judicial  appointment  generally 

cate  to  confbnnd  the  judgment  by  ob- 
litenting  for  the  moment  the  lines  of  do- 
mareatioD  between  what  is  right  and 
what  is  wreiig,  between  what  is  just  and 
sound  and  what  is  enroneous  in  principle; 
nay,  even  if  his  natural  perceptions  on 
these  points  happen  to  be  none  of  the 
dearest,  it  is  not  quite  certain,  that, 
for  the  peculiar  arts  of  the  advocate, 
this  would  not  be  an  advantage,  since 
it  is  obvious  that  he  can  never  argue 
with  the  same  degree  of  earnestness  and 
seal  in  support  of  propositions  which  he 
knows  to  be  wrong,  as  he  can  if  his  mind 
be  clouded  by  some  glimmering  doubts, 
as  whether,  after  all,  he  may  not  be 
arguing  in  &vour  of  the  truth.  The 
more  successful  the  advocate  the  more 
constantly  must  he  be  endeavouring  to 
make  the  wrong  appear  to  be  the  better 
cause.  A  long  course  of  such  practice 
tends,  necessarily,  to  impair  the  power 
of  distinguishing  what  is  sound  from 
what  is  fiilse  in  priaciple,  and  generates 
the  habit  of  looking  at  mere  specialties 
and  points  of  detail,  instead  of  the  broad 
features  and  general   principles  which 


(0  The  English  practice  of  selecting 
Ja^get  from  among  suocessfol  advocates 
has,  at  first  sight,  a  sort  of  propriety  in 
it.  Snooessfiii  practice  at  the  bar  seems 
fdaU  ham  Baflkient  guarantee  for  effi- 
cieMjr  as  a  Judge.  But  it  should  be  ob- 
aerred,  that  the  mtellectual  qualities  that 
OBtar  into  the  constitution  of  the  judicial 
Buad  are  essentially  difierent  from  those 
whidi  are  necessary  to  constitute  a  good 
•dfiQcate.  A  huge  development  of  the 
leasesing  power  is  essential  in  the  former; 
promptness,  decision,  quickness  to  seise 
the  weak  points  of  an  adversary's  case, 
and.  the  pbusibility  to  make  the  most  of 
his  own,  are  the  qualities  that  form  the 
hater.  The  most  complicated  cases, 
when  properly  analysed,  lie  in  a  small 
eompnss,  and  rarely  involve  in  their  de- 
terminaiion  mon  than  one  or  two  gene- 
rsl  prindples  or  poinu  of  biw.  It  is  the 
iknctaon  of  a  great  Judge  to  seize  dearly 
those  essential  fiicts  and  principles.  But 
the  power  to  do  so  can  only  be  the  re- 
sult of  an  original  peculiarity  of  intellect 
and  of  long  culture  and  habit  It  is,  on 
the  other  hand,  the  business  of  the  advo- 
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begiiM  in  a  local  or  sabordinate  tribanal ;  the  appmntment  is 
made,  not  because  the  party  is  a  successful  advocate,  but  be- 


goyem  the  cue.  The  final  remit  ia, 
tiiat  the  aecnncy  of  hit  perceptive  powers 
beoomet,  in  the  end,  eMentiallj  impeired; 
he  diiregards  the  just  value  of  principle, 
and  becomet,  in  a  meaaure,  incapable  of 
comprehendiog  it  Many  remaikaUe  in- 
ttancea  of  these  effscts  are  furnished  in 
the  judicial  career  of  Lord  Abinger,  one 
or  two  of  which  are  noticed  in  the  fol- 
lowing pages. 

Oreat  judicial  power  ia^  no  doubt,  oc- 
casionally firand  in  men  who  have  been 
eminent  as  advocates.  Lord  Hardwicke 
ia  one  example.  Sir  William  Follett, 
had  he  lived  to  gnoe  and  honour  the 
woolsack,  would,  probably,  have  been 
another.  But  these  are  the  exceptions 
not  the  rule.  Without  aUoding  to 
the  living  oelebritiea  of  our  law,  from 
whom,  however,  I  might  draw  admirable 
illustrations  of  these  remarks.  Lord  £ra- 
kine  and  Lord  Abinger  may  be  men- 
tioned as  two  of  the  greatest  advocates 
that  ancient  or  modem  times  could  pro- 
duce, and  as  two  of  the  most  feeble  and 
inefficient  Judges  that  ever  sat  in  West* 
minster  HalL  These  are,  no  doubt,  ex- 
treme cases.  Between  Lord  Hardwicke 
and  Lord  Erskine,  speaking  of  them  only 
as  Judges,  there  is  a  vast  range  of  me- 
diocrity, which,  with  certain  help,  and 
under  certain  patronage,  may  perform  in- 
difierently  well  the  functions  of  either 
judge  or  advocate.  Of  such  material  the 
average  power  of  the  bench  is  composed. 

To  constitute  a  good  Judge,  he  should 
be  made  out  of  a  particular  material.  Such 
men  as  stand  high  in  the  Cambridge 
mathematical  tripos  would,  in  the  main, 
be  the  right  sort  of  stuff.  But  they 
ought  also  to  have  a  special  cultivation, 
such  as  Judges  have,  or,  at  all  events,  at 
one  time  had,  in  France.    The  training 


they  get  in  our  system  is  the  worst  pos- 
sible. 

Unfortunately,  of  late  yeara,  I  may 
say  since  the  passing  of  the  Reform  Act, 
another  element  of  deterioration  has  been 
introduced  into  the  judidal  duncter. 
The  floor  of  the  House  of  Commons  baa 
been  made  the  stepping  stone  to  the 
judicial  seat  This  is  only  one  stage 
short  of  what  was  a  few  yean  ago  pro- 
posed by  the  New  York  Law  Reformers, 
that  the  Judges  should  be  elected  by 
popular  suffrage.  Had  the  governing  au- 
thorities of  the  Inns  of  Court  not  so 
ahamefnlly  abandoned  all  the  duties  im- 
posed on  them,  this  state  of  things  ooold 
never  have  arisen.  They  would  have 
presented  an  efieetnal  barrier  against  all 
encroachments  of  miniaterial  patronage 
and  political  influence  in  the  appoint- 
ment of  our  Judges.  We  may  form  some 
idea  of  the  consequences  of  this  state  of 
things  by  considering  what  the  Univer- 
sity of  Cambridge  is,  and  what  it  would 
have  been,  ii^  as  at  one  time  was  very 
near  happening,  the  University  authori- 
ties had  yielded  to  the  arbitrary  measures 
of  a  corrupt  government,  and  suflered  its 
professon  and  fellows  to  be  nominated 
by  the  minister  of  the  day,  and  used  as 
political  capital.  The  Inns  of  Court  and 
the  Judges  might  have  been  the  recog- 
nised head  of  European  jurisprudence,  as 
Cambridge  and  iu  Professon  aro  at  the 
head  of  European  science. 

So  ravenous,  indeed,  is  the  cupidity  of 
patronage,  that  even  such  small  things  as 
County  Court  Judgeships  can  only  be  got 
**  through  fear  or  fiivour,** — so  said  to  me 
at  least  by  one  of  these  functionaries, 
himself  a  Bencher,  and  not  unskilled  in 
the  arts  by  which  the  crumbs  of  govern- 
ment patronage  may  be  gathered  up. 
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cause  he  posaefisea,  or  is  supposed  to  possess,  in  a  high  degree, 
the  judicial  fiusultj;  aud  he  rises  in  proportion  as  this  special 
faculty  is  cultivated  and  developed.  It  seems  idle  to  refer  to 
individual  celebrities,  but,  as  names  which  have  become  familiar 
as  household  words,  D^Aguesseau  and  Pothier  may  be  men« 
lioned.  No  one  would  think  of  setting  up  the  very  greatest 
of  our  judges  in  competition  with  either  of  them.  I  there* 
fcNre  come  to  the  conclusion,  that,  if  this  rule  of  etiquette  were 
extinguished  at  oncCi  the  House  of  Lords  need  fear  no  lack 
of  ''fit  and  able  men''  to  serve  the  State,  either  on  the  wool- 
sack or  the  easy  cushions  of  Westminster  HalL 

The  point  I  have  been  considering  may  be  illustrated  by 
reference  to  what  is  doing  in  another  country,  to  which  of  late 
years  we  have  been  in  the  habit  of  turning,  whenever  any  point 
of  extraordinary  excellence  is  to  be  attained.  In  the  spring  of 
1836,  I  had  occadon  to  visit  what  was  then  called  Upper 
Canada,  known  now  as  Canada  West    I  availed  myself  of 

SBght  mdicatioBt  are  often  the  key  no  **  ear  **  for  anything  but  lav,  reason, 

to  great  aboMt.     It  it  not  an  uncommon  and  fiM^t;  and  it  ought  to  be  immaterial 

thing  to  say  "  Mr.  So-and-So  has  the  ear  whether  they  come  from  the  humblest  or 

of  the  Conrt.^    Now,  however  familiar  the  most  distinguished  member  of  the 

this  expression  may  be,  and  howerer  bar,  whether  addressed  to  it  in  the  un- 

alig^t  the  censure  it  may  be  thought  to  couth  and  homely  manner  of  a  TiUager, 

oonrey,  it  points  to  an  abuse  of  reiy  or  in  the  bland  and  polished  accents  of 

great  magnitude,  scarcely  less  even  than  a  courtier.      FaTouritism  is  bad  every 

the  corruption  of  the  bench.     It  means,  where,  but  in  a  Court  of  justice  it  is 

is  fact,  that  the  Court  will  listen  to  Coun-  tantamount  to  corruption.      I  will  not 

kQot  a.  when  it  would  not  listen  to  refisr  to  particular  instances:  that  might 

Counsellor  B.;  that  the  facts  and  argu-  be  thought  needlessly  oflfensive.    While 

ments  of  Counsellor  A.  would  decide  the  pointing  out  a  great  abuse  and  wrong  in 

Court  in  his  favour,  whUe,  to  the  same  our  judicial  system,  I  have  no  wish  to 

facts  and  Biguments  addressed  to  it  by  wound  any  private  feelings.     I  have  no 

Counsellor  B.,  it  would  turn  the  deaf  ear  personal  animosities  to  gratify.   I  would 

of  an  adder.     Now  this  is  not  corruption  not  knowingly   write    anything  which 

in  the  sense  in  which  the  Judges  of  the  might  be  supposed  to  have  originated  in 

reign  of  Charles  the  Second  were  cor-  such  feelings.  My  olfject,  and  my  sole  ob* 

nipt,  but  it  involves  exactly  the  same  ject,  is,  to  contribute  what  in  me  lies  to 

principle,  and  leads  to  exactly  the  same  amend  the  law  and  elevate  its  administra- 

consequences.     The  Court  should  have  tion. 
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the  opportunity  to  traverse  great  part  of  both  the  upper  and 
the  lower  province,  and  most  of  the  Atlantic  States,  as  far 
south  as  the  Potomac — the  extreme  points  being  the  Falls  of 
Niagara  and  Washington.  The  administration  of  the  law,  and 
the  state  of  the  legal  profession^  were  among  the  objects  to 
which  my  attention  was  more  particularly  drawn.  At  that  pe- 
riod, the  question,  now  so  much  agitated,  as  to  the  mutual 
rights  of  the  two  branches  of  the  Profession,  had  no  existence. 
The  functions  of  the  bar  and  the  attorneys  were  pretty  well 
understood,  neither  party  (if  we  except  what  was  doing  in  the 
neighbourhood  of  Basinghall  Street,  which  was  not  then  no- 
ticed,) had  encroached,  and  there  had  not  been  any  question 
as  to  the  distribution  of  business  between  them.  Such,  indeed, 
is  the  force  of  habit,  that  I,  in  common,  probably,  with  most 
of  my  professional  brethren,  had  come  to  regard  a  separation 
of  the  functions  of  the  two  branches  as  an  essential,  rather  than 
an  accident:  something  inherent  in  the  state  of  the  law,  and 
inseparable  from  its  due  administration,  rather  than  as  a  mat- 
ter purely  conventional  and  arbitrary.  I  did  not  then  feel,  and 
was  scarcely  conscious  even  of  the  fact,  that  this  separation  of 
lawyers  into  counsel  and  attorney  was  a  thing  which  had  sprung 
up  imder  our  artificial  system,  like  special  pleading  and  the 
rules  for  the  exclusion  of  evidence,  and  that  it  was  itself  one  of 
the  artificialities  of  that  system. 

I  was  not  a  little  struck,  therefore,  with  the  state  of  things 
which  I  found  on  my  arrival  on  the  western  shores  of  the  At- 
lantic. On  the  British  side  of  the  St  Lawrence,  the  judges 
and  the  bar  retained  the  forensic  costume  of  Westminster  Hall; 
but  on  its  southern  borders,  far  and  wide  as  the  limits  of  the 
republic,  the  gown  and  wig  had  disappeared  among  the  debris 
of  monarchy  and  mother-country.  As  to  the  wig,  indeed,  I 
thought  its  loss  was  not  to  be  lamented;  but  the  ioffd,  the  robe 
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in  ipebich  Caesar  fell  at  the  head  of  his  senate,  and  Cicero  de- 
fivered  his  immortal  harangues,  that  I  thought  might  have 
been  spared,  and  America  still  be  free. 

On  the  morning  after  my  reaching  New  York,  curious  to 
learn  how  law  and  equity  were  administered  among  the  free 
and  enlightened  citizens  of  the  Republic,  I  hastened  to  the 
City  Hall,  the  seat  of  their  Courts,  and,  with  the  exception  of 
the  Vice-Chancellor's,  ascertained  that  they  were  all  closed. 
Thither,  therefore,  I  repaired,  and  found  a  Court,  in  its  archi* 
tectunJ  form  and  general  appearance  not  dissimilar  to  our  own. 
Inside  the  bar  were  a  few  gentlemen  with  small  parcels  of  pa- 
pers in  their  hands,  or  on  the  table  before  them  (a),  but  not 
otherwise  distinguishable  from  the  rest  of  the  public  Out- 
side the  bar  were  a  few  scattered  spectators — probably  persons 
interested  in  the  proceedings  of  the  day;  as  the  arbitrary  dis- 
tinction between  the  outer  and  the  inner  bar^  Queen's  coun- 
sel and  stuff  gowns, — ^the  senior  and  the  junior  bar,  as  it  is 
sometimes  called,  though  why  it  would  be  difficult  to  say,  since 
among  the  former  may  be  seen  young  gentlemen  of  thirty, 
and  among  the  latter,  the  silver-headed  veteran  of  three  score 
years  and  ten, — does  not  exist  among  our  Bepublican  brethren. 

(a)  Acewtomed  af   I  had   been   to  foims  of  special  pleading  were  still  re- 

such  briefs  as  can  only  be  seen  in  onr  tained,  they  were  prepared  in  the  sim- 

Coiii1sofCliancery,andsachabstniicUand  plest  and  most  inartificial  manner,  and 

drafts  as  can  only  be  seen  in  the  Squares  the  substantial  issues  between  the  parties 

and  pnriiens  of  Linoo1n*s  Inn,  I   was  were  raised  upon  a  very  small  quantity 

stmdL  with  the  short  drafts  of  oonyey-  of  preliminary  writing,  without  the  in- 

anoes,  and  the  little  bits  of  paper, — com-  terrention   of  a  special  pleader.     And 

monly  nothing  more  than  a  sheet  or  two  not  only  was  the  case  adrised  upon,  and 

of  ordinary  writing-paper,— called  briefik  the  pleadings  drawn  by  the  same  lawyer. 

Since  that  time  howeyer,  County  Pourts  but  he  also  got  up  the  eridence,  and  con- 

hare  sprung  up,  and  we  see  daily  in  ducted  the  business  in  Court,  so  that  a  few 

them  brie£i  of  the  same  kind  as  had  ex-  short  notes  of  its  main  points  were  snffi- 

cited  my  surprise  in  the  hands  of  the  cient  for  his  guidance.     Upon  the  whole, 

pnctitionera  of  New  York.    The  reason  substantially,  the  thing  came  Tery  near 

for  the  diminished  sixe  of  the  briefs  what  we  now  see  in  onr  County  Courts, 
was  ofarioas   mough;    for  though   the 

d 
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After  waiting  a  few  minutee,  a  tall,  handsome,  portly-looking 
man  of  fifty,  strode  up  the  Court,  ascended  the  bench,  and, 
shaking  off  the  snow  from  his  great  coat,  hung  it  up,  and  took 
his  seat  This  was  the  Honourable  Mr.  M*Coun,  Vice-Chan- 
cellor  of  New  York.  He  forthwith  drew  a  parcel  of  papers 
from  his  pocket,  and  proceeded  to  deliver  a  long  and  elaborate 
judgment,  involving  a  series  of  complex  details,  and  some 
curious  points  of  law,  turning  partly  on  general  principles  of 
equity,  and  partly  on  the  special  provisions  of  the  statutory 
law  of  New  York.  The  style,  the  matter,  and  the  manner 
did  not  differ  sensibly  from  those  of  the  highest  judicial  autho- 
rities of  our  own  country.  I  aft;erwards  spent  an  evening  at 
the  house  of  this  very  learned  and  able  lawyer.  Observing 
on  his  table  a  later  part  of  Simon's  Keports  than  any  I  had 
seen,  though  I  had  only  been  from  London  a  few  weeks,  I 
noticed  the  circumstance;  when  he  observed,  that  he  always 
had  the  current  English  Reports  sent  to  him  the  moment  they 
were  published.  His  intellectual  and  professional  admeasure- 
ment seemed  to  me  to  be  quite  equal  to  what  I  have  ever  seen 
among  the  front-rank  men  of  the  English  bar;  and  he  possessed, 
besides,  the  freedom  and  independence  of  manner  peculiar  to 
citizens  of  the  United  States.  I  observe,  among  some  re- 
cent proceedings  of  the  Law  Amendment  Sodety,  his  opin- 
ions upon  the  law  reforms  of  the  State  of  New  York,  and 
they  are  characterized  by  all  the  moderation  and  judgment 
which  I  should  have  expected  frx>m  a  man  of  his  great  expe- 
rience and  ability. 

I  had  opportunities  for  observing  many  others  of  the  lead- 
ing lawyers  of  New  York,  who,  as  a  body,  have  always  main- 
tained a  high  character  for  eloquence  and  legal  learning. 
Among  the  notabilities,  with  whom  I  came  into  more  inune- 
diate  contact,  was  the  Honourable  Mr.  Duer,  Professor  of 
Constitutional  Law  in  Columbia  College,  a  gentleman  now 
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well-known  throughout  Europe  for  his  writings  on  Commer- 
cial Juriepradence.  He  struck  me  as  a  man  of  great  legal 
learning,  and  as  an  admirable  model  of  a  lawyer,  combining, 
with  all  professional  requirements,  the  character  of  a  gentleman 
and  a  scholar.  I  cannot  pass  by  the  notice  of  this  gentleman 
without  observing  how  umversally  I  found  the  law  cultivated^ 
as  a  branch  of  general  educatidki,  in  the  colleges  and  schools 
of  the  United  States.  Professor  Duer  had  himself  prepared  a 
very  excellent  analysis  of  the  Constitutional  Law  of  the 
United  States,  drawn  up  for  the  use  of  the  classes  attending 
his  course  of  lectures.  And  I  found,  in  general  circulation, 
some  manuals  of  a  less  ambitious  kind  for  the  use  of  the  com- 
mon schools.  They  contained  for  the  most  part  the  text  of 
the  federal  and -state  constitutions,  and  a  short  notice  of  the 
leading  decisions  upon  the  construction  of  the  former,  with  a 
variety  of  supplementary  information,  partly  legal,  partly  of  a 
political  nature,  which  I  thought  extremely  valuabla 

I  happened  also  to  see  Ex-Chaneellor  Kent,  a  lawyer  whose 
name  has  become  almost  as  familiar  to  us  as  our  own  Black- 
stone.  He  had  been  superseded  as  Chancellor  at  sixty  by  an 
arbitrary  law  of  the  State,  which  compels  retirement  at  that 
age.  For  his  Commentaries  we  are  indebted  to  the  Lectures 
which  he  subsequently  delivered  as  Professor  c^  Law  in  Colum- 
bia College.  When  I  saw  him  he  was  probably  two  or  three 
and  8eventy,^but  still  full  of  activity  and  energy.  He  was 
shrewd,  communicative,  and  replete  with  legal  informatioa 
Although  he  had  been  so  long  a  Judge  and  a  Professor,  his 
manner  and  style  of  conversation  reminded  me  rather  of  an 
active  and  experienced  attorney  than  of  a  member  of  the  bar. 

The  two  branches  of  the  Profesrion  have  nominaDy  a  sepa- 
rate existence.  To  be  entitled  to  practise  as  counsel,  it  was 
necessary  to  go  through  some  process  analogous  to  our  keep- 
ing term;  and  to  be  admitted  as  an  attorney,  it  was  necessary, 
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as  with  US,  to  have  served  a  prescribed  period  under  articles. 
In  general,  however,  the  practice  is,  to  be  admitted  both  as 
counsel  and  attorney ;  and  on  the  door-posts,  in  that  quarter  of 
this  great  conunercial  city  where  lawyers  congregate,  it  is  quite 
common  to  see  such  notifications  as  this: — *^  Mr.  C.  Edwards, 
counsellor-at-law,  attorney,  conveyancer,  and  notary  public*' 

For  the  most  part,  I  found' the  same  kind  of  questions  dis- 
cussed, and  the  same  general  principles  referred  to,  as  we  have 
in  our  own  Courta  Now  and  then,  however,  I  met  with  a 
novelty.  In  one  of  my  strolls  through  their  Courts  of  Chan- 
cery, I  was  startled  to  hear  that  the  matter  before  the  Court 
was  a  question  of  divorce  d  vinculo  matrimami  I  inquired 
how  Chancery  could  take  cognizance  of  a  matter  of  this  kind: 
*^  It  is  a  mere  question  of  contract,  and  Chancery  has  jurisdic- 
tion over  all  questions  of  contract,"  was  the  reply.  The  an- 
swer to  my  inquiry  was  satisfactory,  but  how  pregnant  with 
momentous  reflection. 

The  custom  of  travelling  circuit  does  not  exist  among  our 
republican  brethren,  tiiough  it  is  still  kept  up  in  Canada  West, 
which  in  tiiis  as  in  other  particulars  of  detail,  conforms  more 
nearly  to  the  English  usage.  The  State  of  New  York,  for  exam- 
ple, is  divided,  say,  into  eight  districts,  to  each  district  is  at- 
tached a  yiee-ChanceUor  and  a  staff  of  conmion  law  Judges 
and  practitioners,  locally  resident.  The  Chancellor  holds  his 
Court  at  Albany,  the  capital  town  of  the  State.  Considering 
the  general  size  of  the  towns,  and  the  character  of  the  po- 
pulation, it  will  easily  be  conceived,  that  these  district  tribu- 
nals are  a  good  deal  like  our  County  Courts,  both  in  r^ard 
to  the  manner  of  conducting  business,  and  the  general  char- 
acter and  style  of  the  practitioners.  If  our  County  Courts 
had  jurisdiction  in  some  of  those  matters  of  law  which  are 
now  withdrawn  from  them,  I  should  say  that  they  would  cor- 
respond ahnost  exactly  to  these  District  Courts  of  New  York 
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A  lawyer's  bill  of  costs,  if  known  at  aQ  in  the  United  States, 
exists  only  in  a  very  modified  form.  This  might  easily  be  infer- 
ed  from  the  fact,  that  ^lawyer'  there  does  not,  as  with  us,  signify 
attorney,  but  means  a  man  who  is  c(Hnpetent  to  practise  both 
as  counsel  and  attorney,  and  who  unites  in  his  person  both  char- 
acters; it  means,  in  fact,  a  fuU  lawyer.  The  payment  for  the 
lawyer's  services  is  generally  made  by  a  fee,  or  siun  in  grosa 
I  am  speaking,  however,  more  particularly  of  wliat  is  done  in 
Pennsylvania,  where  the  matter  was  explained  to  me  by  the 
venerable  Du  Ponceau,  then  the  father  of  the  Philadelphia  bar. 
In  this  State,  the  payment  is  always  by  a  fee :  and  he  told 
me,  that,  on  one  occasion,  he  had  received  as  much  as  4000 
dollars.  The  fee,  it  is  to  be  remembered,  covers  everything, 
both  the  honorarium  of  counsel,  and  the  attorney's  bill  of  costs. 
The  Pennsylvanian  lawyer  is,  in  fact,  a  counsellor;  but  he  trans- 
acts by  his  own  hands,  or  by  the  aid  of  his  clerks,  all  those 
collateral  and  incidental  matters,  which,  in  this  country,  are 
managed  by  attorneys.  The  attorney,  strictly  speaking,  does 
not  exist  among  them.  The  practice  is,  as  it  used  to  be  with 
us,  in  regard  to  counsel's  fees — ^to  pay  the  fee  beforehand.  Du 
Ponceau  was  in  the  habit  of  illustrating  this  by  an  anecdote, 
which  originated  in  an  occurrence  that  took  place  with  his 
old  master,  Mr.  Duer,  a  celebrated  Philadelphia  lawyer  (a),  an 
ancestor  of  Professor  Duer,  of  New  York: — A  Dutch  farmer, 
having  some  interest  under  a  will,  the  effect  of  which  he  could 
not  clearly  comprehend,  travelled  up  with  it  from  the  country 
to  get  the  opinion  of  Counsellor  Duer.  Never,  probably, 
having  consulted  a  lawyer,  or  travelled  a  dozen  miles  from 
his  homestead  before,  he  was  not  aware  of  the  necessity  of 
paying  down  a  certiun  number  of  dollars,  before  he  began  to 
state   his   case.      Having    been   ushered  into  the  sanctum 

(a)  PhUAdelpliia  lawyers  are  celebrated      <*  That  beats  a  Philadelphia  lawyer,*'  ha« 
through  eveiy  part  of  the  United  States.       become  proverbial. 
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where  the  oracle  was  sittingy  he  forthwith,  without  depo- 
siting the  fee,  began — "  Sir,  my  father  died,  and  made  a  will." 
^*  Your  father  died,  and  made  a  will, — ^hmnphl  I  cannot  under- 
stand you."  The  former  began  again  in  the  same  form,  and 
a^dn  was  interrupted  with  ^'  I  cannot  understand  yom"  A 
third  time  he  renewed  his  attempt,  and  again  was  stopped  by 
Duer's  exclaiming  **  I  cannot  understand  you."  He  then  re- 
tired; and  mentioning  the  occurrence  with  dismay  and  disap- 
pointment to  a  friend,  "Did  you,**  observed  the  latter,  "pay 
his  fee?'  An  answer  in  the  negative  explamed  the  apparent 
dullness  of  the  old  lawyer.  Forthwith  the  farmer  returned, 
sought  another  interview,  and  modestly  placing  twenty  dol- 
lars on  the  table»  again  began — **  Sir,  my  father  died,  and  made 
a  wilL^'  "  You  mean,"  interrupted  the  counsellor,  "  that  your 
father  made  a  will,  and  died."  There  was  no  further  difficulty: 
the  shining  dollars  had  opened  his  understanding. 

Du  Ponceau  found  in  me  what  he  was  pleased  to  call  *^  a 
philosophic  lawyer,"  and  was  at  much  pains  to  explain  all 
the  peculiarities  of  the  Peuneylvanian  system.  One  of  its  fear 
tures  was^  the  fusion  of  law  and  eqtiity,  a  thing  which  is  now 
occupying  so  much  attention  in  this  country,  though  it  had  not 
then  been  thought  of  here,  nor  attempted,  I  believe,  in  any  other 
of  the  States.  The  Philadelphia  lawyers  had  grafted  the  prin- 
cipal  features  of  our  equity  doctrines  on  their  system  of  com- 
mon law,  which,  by  various  indirect  contrivances;  rather  than 
by  any  direct  legislation,  they  had  virtually  clothed  with  the 
power  of  granting  injunctions,  taking  cognisance  of  matters 
of  trust,  and  enforcing  the  specific  performance  of  contracts. 
On  these  peculiarities  of  the  Pennsylvanian  system,  which 
he  had  been  himself  the  great  means  of  introducing,  the 
veteran  lawyer  discanted  with  all  the  fondness  of  parental 
affection  for  its  own  offspring.  Since  that  period,  law  re- 
form has  advanced  with  rapid  strides  in  some  of  the  States; 
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and  in  New  York  the  State  l^icdature  has  fonnallj  incor- 
porated law  and  equity.  It  does  not  appear^  however,  quite 
certain,  that  they  have  not  been  travelling  too  fast;  and 
though  their  example  has,  by  some  of  our  more  ardent  law 
reformers,  been  strongly  held  up  to  us  for  imitation,  I  have 
great  doubt  of  the  wisdom  of  following  too  closely  in  their 
steps.  The  legislature  of  an  enlightened  and  wealthy  commu- 
nity, which  could  pass  a  law  superannuating  all  Judges  at 
the  age  of  sixty,  which  conceives  five  hundred  doUars  a  year 
to  be  a  sufficient  salary  for  a  Judge,  I  believe  even  for  the 
Chancellor  of  the  State,  and  which  has  seriously  entertained 
a  proposition  for  electing  the  Judges  by  popular  suffimge;  can- 
not be  a  very  safe  guide  for  the  law  reformers  of  England. 
The  popular  element  has  for  many  years  past  been  very  strong 
in  this  State,  and  a  due  regard  to  the  just  principles  of  legal 
reform  is  hardly  to  be  expected  there.  A  sound  develop- 
ment of  these  principles  might  be  more  naturally  looked  for 
in  the  New  England  States,  among  the  descendants  of  the 
<<  pilgrim  fietthers," —  or  in  Pennsylvania  or  Virginia,  among 
the  descendants  of  the  founders  of  quakeiism,  and  of  the  cava- 
liers of  Queen  Elizabeth's  reign.  I  think  the  sound  sense  of 
the  United  States,  on  a  question  of  law  reform,  would  be  far 
more  likely  to  be  represented  in  these  communities  than  in 
that  of  New  York.  And  here  I  may  observe^  that,  so  little 
are  our  lawyers  in  general  acquainted  with  the  gec^n^hy  or 
the  institutions  of  the  United  States,  that  they  are  in  the 
habit  of  treating  the  legal  reforms  of  the  State  of  New  York 
as  if  they  affected  the  whole  American  system;  foigetting,  or 
not  knowing,  that  the  law  reforms  of  New  York  are  purely 
local — ^that  they  have  been  made  under  the  influence  of  a  vast 
preponderance  of  the  democratic  element — ^an  element  in  this 
State  not  always  very  deliberative  or  highly  instructed;  and 
that  the  relative  importance  of  New  York  to  the  whole  union 
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cannot  be  rated  a»  higher  than  that  of  Lancaahire  to  the  whole 
of  England. 

In  what  was  formerly  Upper  Canada,  I  found  a  state  of 
things  existing,  not  unlike  what  I  had  observed  to  previul 
generally  in  the  United  States.  They  had  at  Toronto  an  insti- 
tution of  the  same  kind  as  our  Inns  of  Court,  called  Osgoode 
Hall,  of  which  the  candidate  for  the  bar  had  to  be  admitted  a 
member,  and  where  he  had  to  keep  his  terms  before  he  could 
be  called  to  the  bar  of  that  province.  My  call  to  the  bar  by 
Lincoln's  Inn  did  not  ^ve  me  the  right  to  practise  as  counsel 
in  the  Province,  nor  entitle  me  to  an  immediate  call  to  the  bar^ 
though  the  benchers  were  so  kind  as  to  intimate,  that,  on  pay- 
ment of  the  usual  fees,  they  would  admit  and  call  me  at  Once. 
This,  however,  would  have  been  to  very  little  purpose,  unless 
I  could  also  have  practised  as  an  attorney,  which  I  could  not 
have  done  without  serving  under  articles  for  five  years.  It  is 
the  general  practice  to  be  admitted  in  both  branches  of  the 
Profession.  I  found,  however,  in  small  number,  an  inferior 
sort  of  practitioners,  who  acted  merely  as  attorneys,  not  being 
called  to  the  bar.  Partnerships  were  conmion;  one  of  the 
partners  attending  more  particularly  to  the  business  of  ad- 
vocacy, the  other  attending  chiefly  to  the  business  of  the 
office.  It  not  unfrequentiy  however  happens,  that  both  part- 
ners are  equally  competent  to  advocate  in  Court,  or  transact 
business  out  of  Court.  At  the  period  when  I  was  in  Toronto, 
the  principal  firm  was  that  of  Hagerman  and  Draper;  the  for- 
mer, a  native  of  the  province,  was  then  Solicitor-General,  and 
not  long  after  was  promoted  to  be  one  of  the  Judges  of  the 
Court  of  Queen's  Bench;  the  latter,  who  had  some  years  pre- 
viously immigrated  from  the  west  of  England,  became  after- 
wards  successively  Solicitor  and  Attorney-General,  was  for 
several  years  a  leading  member  of  the  Government  of  the 
United  Provinces,  and  is  now  also,  I  believe,  a  Judge  of  the 
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Biune  Court  Both  these  gentlemen,  I  need  hardly  add,  were 
men  of  eminent  ability,  able  lawyers,  and  good  speakers.  Al- 
though in  the  constant  habit  of  discharging  all  the  functions 
of  an  attorney,  their  manner  and  bearing  derived  its  tone 
rather  from  the  other  branch  of  the  Profession. 

In  the  Lower  Province^  now  Canada  East,  the  old  French 
law  prevails,  and  accordingly  a  state  of  things  exists  in  regard 
to  the  Profession,  which  has  no  resemblance  whatever  to  our 
own.  I  had,  however,  an  opportunity  of  seeing  Papineau,  then 
the  eloquent  leader  of  the  bar  of  Lower  Canada,  an  able  lawyer 
and  a  powerful  advocate,  master  alike  of  the  English  and  the 
French  languages,  a  gentleman  in  his  deportment,  and  an  ex- 
ample of  every  excellence  in  all  the  social  and  domestic  rela- 
tions. I  saw  him  in  his  happy  mansion,  the  abode  of  ele- 
gance and  comfort,  at  the  head  of  his  table,  surrounded  by 
the  happy  faces  of  his  ten  children,  and  their  accomplished 
mother.  But  political  grievanceei,  real  or  imaginary,  had  poi- 
soned his  mind, — ^he  agitated  the  province  into  rebellion,  and 
not  many  months  after  was  a  wanderer  and  an  outcast  on  the 
face  of  the  earth. 

This  digression  has  gone  far  beyond  what  I  originally  con- 
templated. It  will  shew,  however,  and  that  was  my  object, 
that  great  lawyers  and  statesmen  may  be  formed  on  othef  sys- 
tems than  that  founded  on  our  old  rule  of  etiquette — ^nay,  on 
systems  not  substantially  different  from  that  County  Court 
system,  which  is  now  being  developed  in  this  country.  I  draw 
from  these  facts,  the  conclusion,  that  the  imion  of  the  duties  of 
an  attorney  with  those  of  counsel  does  not  t«nd  to  deteriorate 
the  character  of  the  latter;  but,  on  the  contrary,  tends  to  deve- 
lope  it  more  completely,  to  give  it  new  power,  and  to  invigo- 
rate, strengthen,  and  embellish  it  in  all  its  parts.  I  draw  also 
the  conclusion,  that  the  rule  of  etiquette  has  tended  most  es- 
sentially to  deteriorate  the  intellectual  character  of  the  bar,  to 
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diminish  its  uflefulness,  and  impair  its  efficiency  and  vigour. 
I  say,  that  the  bar  and  the  bench  have  gradoally  and  continu- 
ously declined  since  that  rule  was  brought  into  operation;  and 
tfaatj  since  its  introductioUi  we  have  had  no  such  lawyers  as 
we  had  previously.  I  venture  to  affirm,  that  better  lawyers^ 
more  profound  jurists,  more  eloquent  advocates,  greater  states- 
men will  arise  out  of  the  new  system,  which  is  dawning  upon 
us,  than  have  been  produced  under  any  former  phase  of  our 
legal  history;  and  I  appeal  to  the  jurists,  the  writers,  the  ad- 
vocates, and  the  statesmen  of  America,  during  the  last  fifty 
years,  in  proof  of  my  propositioa  I  conclude,  therefore,  by 
observing,  that  there  is  no  pretence  whatever  for  the  assertion, 
that  the  usefulness,  the  dignity,  the  prestige^  or  the  power  of 
the  bar,  will  be  impaired  by  counsel  holding  direct  communi- 
cation with  the  client,  and  acting  immediately  under  the  {patron- 
age of  the  public. 

Ajol  open  field  and  *^  unrestricted  competition"  will  speedily 
restore  the  bench  and  the  bar  to  what  they  were  in  the  times 
of  our  Edwards,  our  Henrys,  and  the  Tudors. 

The  junior  branch  of  the  Profession  is  manifestly  tending 
towards  a  fusion  with  its  progenitor.  The  course  of  events  is 
rapidly  resolving  it  into  its  natural  elements.  Agents,  sur- 
veyors, and  auctioneers  are  from  day  to  day  appropriating 
large  portions  of  its  mere  ministerial  functions:  great  numbers 
of  its  younger  and  more  talented  members  are  devoting  them- 
selves almost  entirely  to  the  business  of  advocacy,  and  so  draw- 
ing themselves  into  closer  proximity  with  the  bar:  while  the 
resources  and  means  of  the  more  wealthy  and  powerful  firms 
are  gradually  melting  away  under  the  progressive  simplification 
of  the  proceedings  in  the  Court  of  Chancery  and  the  superior 
Courts  of  common  law,  and  by  that  which  is  impending  as  to  the 
still  greater  abominations  of  conveyancing.  The  counsellor  is 
the  true  type  and  prescriptive  form  of  the  English  lawyer,  as 
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we  see  in  our  Colonies  and  the  United  States,  where  it  is  still 
preserved.  The  attorney  is  a  modem  creation,  the  growth  of 
special  circumstances.  As  those  circumstances  disappear,  that 
form  of  the  English  lawyer  will  disappear  also.  To  this  re« 
salt  Mr.  Field  was  evidently  pointing,  when  he  observed,  at 
the  Derby  meetings  that,  ^*if  the  public  interest  required  the 
abolition  of  the  solidtcnrs'  branch  of  the  Profession,  be  it  so;" — 
adding  emphatically, ''  but  then,  give  solicitors  an  opportunity 
of  being  called  to  th6  bar  at  once,  or  at  least  one  equal  to  that 
enjoyed  by  the  rest  of  the  community."  In  what  is  thus  said 
by  this  eminent  lawyer  [  entirely  concur.  The  present  regu- 
lation of  the  Inns  of  .Coiurt,  one,  too,  it  is  to  be  observed^  of 
not  very  ancient  date^  requiring  an  attorney  to  keep  twelve 
terms  and  to  have  his  name  struck  off  the  roll  two  years  be- 
fore he  can  be  called,  is  arbitrary,  oppressive^  and  unjust  It 
amounts  practically  to  prohibition.  It  is  difficult  to  conceive, 
that  there  ever  could  have  been  any  reasonable  foundation  for 
such  a  regulation.  But  whatever  might  have  been  the  case 
formerly^  there  can  be  no  pretence  for  it  now.  The  various 
tests  imposed  on  the  candidate  for  admission  to  practise  as  an 
attorney,  famish  an  ample  guarantee  for  his  social  position, 
moral  character,  intellectual  competency,  and  l^al  knowledge. 
Why,  then,  if  he  desire  it,  should  he  not  be  admitted  at  once 
to  the  bar.  Having  sat  as  deputy  County  Court  Judge  for 
several  years  in  one  of  the  most  important  circuits  (a)  in  the 
kingdom,  I  have  had  considerable  opportunity  of  seeing  the 
manner  in  which  business  is  conducted  by  attorney-advocates; 
and  certainly  among  those  attomies,  who  devote  themselves 
more  especially  to  that  branch  of  business,  I  have  frequently 
had  occasion  to  observe  a  degree  of  promptitude^  discretion, 
and  good  sense,  a  style  and  manner,  and  an  amount  of  profes- 
sional learning,  which  would  have  been  honourable  to  any 

(n)  The  Home  Circuit,  No.  38. 
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member  of  the  bar.  What  good  reason^  then,  can  there  be 
why  such  men,  if  so  desirous,  should  not  be  capable  of  being 
at  once  cdled  to  the  bar?  There  is,  there  can  be,  no  other 
reason  than  this,  that,  in  the  course  of  their  practice,  it  may 
be  supposed  they  have  formed  connections  which  would 
^ve  them  an  undue  advantage  over  the  young  barrister  who 
has  travelled  directly  through  the  Inns  of  Court  To  some 
small  extent,  and  in  some  few  instances,  this  may  be  true;  but 
what  can  this  supposed  advantage  amount  to,  or  why  should 
it  be  particularly  denounced,  when  every  species  of  sinister  in- 
fluence and  every  foim  of  nepotism  is  brought  to  bear  on  the 
distribution  of  business.  The  whole  thing  is  in  reality  a  pre- 
tence, a  mere  sham,  the  dim  reflection  of  the  not  very  honour- 
able motives  which  originally  led  to  the  regulation  I  am  con- 
sidering. As  the  public  have  now  free  access  to  the  chambers 
of  counsel,  even-handed  justice  requires  that  the  attorney 
should  have  every  fair  facility  for  entering  the  ranks  of  that 
body.  Under  the  circumstances  of  our  times,  in  the  admitted 
social  and  intellectual  equality  of  the  two  branches  of  the 
Profession,  I  can  see  no  necessity  for  any  half-way  measure. 
My  proposition  on  thb  very  important  question,  therefore,  is, 
that  every  attorney,  on  becoming  a  member  of  one  of  the  Inns 
of  Court,  and  having  his  name  struck  off  the  roll,  should  be 
admissible  to  the  bar  on  passing  such  examination  as  is  re- 
quired from  the  other  members  of  the  society.  This  would,  I 
think,  reconcile  the  conflicting  claims  of  the  two  branches  of 
the  Profession — ^remove  all  cause  for  that  professional  hostility 
and  internecine  warfare  which  there  is  too  much  ground  for 
apprehending — and  satisfy  the  just  rights  and  reasonable  de- 
mands of  the  public  interest. 

Carlisle,  24th  March,  1853. 
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an  end  to,  215 ;  what  is  such  constructive  delivery,  ib, — leading  authori- 
ties, 217,  220;  deposit  of  goods  in  carrier's  warehouse,  220;  taking  sam- 
ples, gauging,  coopering,  and  such  like  acts,  223 ;  touching  the  goods, 
lb. ;  equivocal  acts  of  ownership  by  the  vendee,  in  anticipation  of  bank- 
ruptcy or  insolvency,  224 — ^proper  question  to  be  left  to  the  jury,  226 ; 
receipt  of  warehouse  rent  by  the  vendor,  228,  229 ;  acknowledgment  of 
wharfinger,  that  he  holds  the  goods  for  the  vendee,  ib. ;  transfer  pursu- 
ant to  delivery  order,  t6.,  229 ;  handing  over  delivery  order  to  vendee, 
229 ;  re-sale  by  vendee,  230 ;  carrier's  lien,  231 ;  part-payment,  ib. ;  dis- 
honoured acceptance,  ib. ;  what  acts  operate  as  a  stoppage,  231 — part 
delivery,  ib.;  right  of  stoppage  defeats  by  negotiating  bill  of  lading, 
232 ;  efiect  of  indorsement  of  biU  of  lading,  ib. ;  who  may  stop,  233 — ^factor 
and  principal,  234-H3urety,  ib. — owner  of  an  interest  in  a  contract  for 
the  delivery  of  goods,  235;  ratification  of  unauthorised  stoppage,  236; 
to  whom  notice  of  stoppage  must  be  given,  ib.;  whether  the  exercise  of 
the  right  of  stoppage  rescinds  the  contract,  237. 


Sect.  2. — Operation  of  CorUractfor  the  Sale  of  Real  Estate. 
The  Contract  poe  Sale  changes  the  Property  in  EQurrr,  238; 
equitable  consequences  of  this  principle,  239;  the  property  not  changed 
at  law  by  the  contract^  239;  effect  of  the  death  of  either  party  before 
completion,  240;  bankruptcy  of  either  party  before  completion,  241; 
assignee  may  enforce  or  abandon  the  contract,  t6.— compellable  to  elect, 
ib. ;  the  property  is  not  changed  in  equity,  unless  the  contract  be  such 
as  can  be  enforced,  242 ;  rule  as  to  conversion  applies  only  as  between 
the  parties,  243;  rights  of  the  heir  or  devisee  under  the  contract,  t^.; 
effect  of  contract  subsequent  to  a  devise,  ib. — of  devise  of  an  estate  un- 
der contract  of  sale,  ib.;  from  what  time  converaion  operates  in  optional 
sales,  244 — Lawes  v.  Bermett  and  Drant  v.  Vauae  considered,  ib. — option 
must  be  declared  within  time  limited,  246;  the  executor,  or  heir,  can- 
not enforce  the  contract,  unless  it  could  have  been  enforced  against  the 
vendor  or  vendee,  247;  intermediate  possession,  251. 

Intermediate  Rents  and  Interest  of  purchase-money,  ih,;  liability 
of  vendor  for  intermediate  rent,  262 — bright  of,  to  interest^  253;  invest- 
ment of  purchase-money,  ib. 

From  what  time  the  estate  is  to  be  considered  as  converted,  ib. ;  oon- 
Hequential  rights  of  the  vendor's  heir,  ib. 
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Intermediate  improvementB  and  deterioration,  rights  and  obligations 
of  the  Tendee  in  respect  o^  254;  renewal  of  lease,  256. 

Deterioration,  vendor's  liability  in  respect  of,  ib. 

Purchase  by  a  tenant  in  possession,  effect  of  the  contract  on  his 
tenancy,  257 ;  rights  of  a  vendee  in  possession  during  the  investigation 
of  title,  258. 


CHAPTER  V. 

OF  THE   OBLIGATIONS   OF   THE   VENDOR   UNDER  THE 
CONTRACT. 

THBRioHTBof  the  parties  to  the  contract,  are  either  express  or  implied, 
259,  261;  implied  obligations  not  favoured  at  law,  t6.;  implied  obliga- 
tions on  sale  of  land,  260,  261— on  sale  of  chattels,  i&.;  express  obliga- 
tions commonly  entered  into  on  sale,  261 . 


Sect.  1. — 0/the  QualUy  and  Incidents  of  the  Subject  oj  Sale. 

Sale  of  a  Chattei^  vendor^s  obligations  as  to  its  qualify,  262 ;  gene- 
ral commendation,  264;  warranty,  ib.;  distinction  between  warranty 
and  mere  matter  of  description,  266 ;  warranty  against  latent  defects, 
ib, ;  warranty  of  soundness,  ib. ;  what  is  imsoundness,  267 — roaring,  crib- 
biting,  temporary  lameness,  268. 

MiSDBSCRiFTiOK  on  Sale  of  land,  268;  misdescription  patent,  268; 
vague  and  indefinite  description,  269 — ^that  college  lease  was  nearly  equal 
to  freehold,  269 — that  avoidance  of  an  advowson  was  ''likely  to  occur 
soon,"  270 — ^that  land  was  "  uncommonly  rich  water-meadow,"  t6. — ^that 
premises  were  in  **  good  repair,"  and  land  "  in  a  high  state  of  cultiva- 
tion,'* 271 ;  land  misdescribed  as  being  "  within  a  ring-fence,"  t6.,  lease- 
hold misdescribed  as  freehold,  272;  copyhold  misdescribed  as  freehold, 
i5.;  obligation  of  vendor  as  to  land,  described  as  '^  partly  freehold  and 
partly  leasehold,"  273 — partly  freehold,  partly  copyhold,  undistinguish- 
ed, ib.;  obligation  of  purchaser  to  pay  for  timber  grown  on  copyhold  not 
distinguished,  274;  rack-rent  misdescribed  as  ground-rent,  275;  omis- 
sion to  notice  burthens  imposed  under  a  local  public  Act^  ib,;  contract 
for  lease  of  the  entirety  by  a  tenant  in  common,  276 ;  buildings  misde- 
scribed as  to  their  character,  ib. — as  to  their  locality,  ib. ;  easements, 
277 — purchased  premises  over-lapped  by  adjoining  buildings,  277 — sub- 
ject to  rights  of  water,  ib. — to  a  right  of  sporting,  396 ;  misdescription  in- 
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tentional,  277 ;  houses,  Nos.  2  and  3,  unintentionally  misdescribed  as  Nos. 
3  and  4,  278. 

Misdescription,  a  ground  for  rescinding  the  contract,  when,  ib. — set- 
ting forth  a  covenant  in  a  lease,  so  as  to  mislead  a  purchaser,  279 — ^not 
sufficiently  disclosing  a  right  of  way,  280;  plans,  exhibition  of,  on  a 
sale,  281 — ^how  far  such  plans  are  to  be  regarded,  ib. — road,  referred  to 
in,  not  capable  of  being  made  without  causing  forfeiture,  282 — &ilure  to 
build  a  church  as  delineated  in,  283. 


Sect.  2. — Miadeacription  as  to  Quantity. 

DsFiGiSNCT  IN  QuANTrrr  through  mistake,  283;  knowledge  of  exact 
quantity,  not  to  be  imputed  to  a  purchaser  in  possession,  284;  quantity 
described  as  so  many  acres  ''  by  estimation,*'  be  the  same  '^  more  or  less^'* 
285;  sale  in  lots,  some  of  them  under-stated,  others  over-stated,  ib.\ 
sale  of  land  described  as  containing  so  many  acres,  statute  acres  are  to 
be  understood,  286. 


Sect.  3. — Tiane,  how  far  of  the  Essence  of  the  Contact. 

TiMB,  on  the  sale  of  land,  is  of  the  essence  of  the  contract  at  law,  286; 
how  far  regarded  in  equity,  287,  288 ;  not  of  the  essence  of  the  contract 
in  equity,  under  ordinary  circumstances,  288 ;  may  be  made  so  by  ex- 
press stipulation,  t6.;  the  character  of  the  subject  of  sale  may  sometimes 
shew  that  time  was  to  be  of  the  essence,  289 ;  though  time  be  of  the  es- 
sence, that  may  be  waived,  290;  time,  though  not  originally  of  the  es- 
sence of  the  contract^  may  be  made  so  by  notice,  291 ;  principle  of  this 
rule,  292 ;  both  time  and  a  vacant  possession  may  be  of  the  essence,  ib. 


Sect.  i.—Of  the  Title  to  Real  Estate. 

Title  to  real  estate,  293;  to  leasehold,  {b.\  to  advowsons>  t6.;  abstract, 
%b.\  search  for  incumbrances,  294;  notice,  ib.\  lis  pendens^  295;  decree, 
ib. 

Waiver  of  Objections  to  title,  296. 

Special  Conditions  as  to  title,  297;  that  purchaser  shall  take  such 
title  as  vendor  has,  ib.\  shall  "accept  vendor's  title  without  dispute," 
298;  that  vendor  shall  not  require  the  concurrence  of  specified  parties, 
ib. ;  that  purchaser  shall  not  object  to  or  require  title  antecedent  to  a 
specified  date,  ib,\  shall  not  make  any  objection  in  respect  of  a  parti- 
cular deed,  299;  shall  not  object  that  the  sale  is  before  the  prescribed 
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time^  i6.;  as  to  the  verification  of  the  abstract^  300;  that  objections  to 
the  title  shall  be  taken  within  a  given  time,  302 ;  that  the  contract  should 
be  void  ^  if  the  vendor  conld  not  deduce  a  good  title,  such  as  the  pur- 
chaser or  his  counsel  should  approve,"  »6. ;  ^  if  purchaser's  counsel  should 
be  of  opinion  that  a  good  title  could  not  be  made  hj  the  time  appoint- 
ed for  completion^*'  303;  if  ^some  eminent  conveyancer,"  to  whom  any 
diapate  should  be  referred,  should  be  of  opinion  that  a  good  title 
could  not  be  made,  f6. ;  as  to  leaseholds,  ib. — that  misstatement  of  the 
term  should  not  vitiate  the  sale,  304;  as  to  the  identity  of  parcels,  305. 


Sect.  5.^-0/ the  Conveyance. 

CoNyErAKCE,  preparation  of,  306;  stamping,  executing,  registration, 
&c^  t6.;  costs  of,  i6.;  effect  o^  as  to  previously  subsisting  covenants  be- 
tween vendor  and  vendee,  306,  307. 


Sbct.  6. — Of  ike  TUle  Deeds  tmd  aUeeted  Copies, 

Delivert  of  Title  Deeds,  obligations  of  the  vendor  as  to,  307 — on 
sale  of  part  of  an  estate  under  lease,  ib,;  attested  copies,  308;  instru- 
ments of  record,  ib, ;  official  copies,  ib.;  copies  of  court  roll,  ib.;  instru- 
ments not  necessary  to  make  a  title,  309 ;  obligation  of  assignees  as  to 
attested  copies,  ib.;  enrolment  of  proceedings  in  bankruptcy,  ib.;  enter- 
ing them  of  record,  310;  qualification  of  vendor's  obligation  as  to  cove- 
nants to  produce,  ib.;  whether  covenant  to  produce  can  be  enforced  un- 
der covenant  for  further  assurance,  ib. 


CHAPTER  VL 

OF  THE  OBUGATIONS  OF  THE  PURCHASER  UNDER  THE  CON- 
TRACT. 


Sect.  1. — Proof  qf  Payment  of  Pturchase^money. 

BsGEiFr  Clausb^  effect  o^  311— of  the  indorsed  receipt,  ib.;  indorsed 
receipt  not  conclusive,  312;  charges  on  the  estate,  ib.;  settlement  with 
vendor's  agent^  ib. 
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Sect.  2. — Obligation  of  the  Vendee  to  see  to  the  Application  of  the 
PwrcJuise-^noney . 

TBUfiTTEEy  unleae  expressly  authorised,  cannot  give  a  discharge  for 
purchase-money,  313;  except  there  be  a  general  charge  of  debts,  i&.; 
and  except  under  certain  special  circumstances,  314;  discharge  of  pur- 
chaser, on  sale  of  leaseholds,  by  executors,  ih, ;  power  of  executor  as  to 
sale  of  lands  charged  with  payment  of  debts,  315 ;  one  executor  can  give 
a  good  discharge,  t&.— one  trustee  cannot,  i5.;  exercise  of  power  of  sale 
by  executors,  donees  of  the  power,  i&. 


Sect.  3. —  Vendor^ a  Lien  for  tmpaid  Pwrchaee^money, 

Vendor's  Lien,  nature  of,  316;  no  lien  at  law,  316;  lien  prevails 
though  sale  be  for  an  annuity,  t6.;  not  affected  by  taking  a  note  or  bond 
i6.;  nor  necessarily  by  taking  a  security,  317;  effect  of  taking  a  secu- 
rity, ib, ;  lien  may  be  barred  by  lapse  of  time,  t6.— extends  to  third  per- 
sons, with  notice,  318 — ^may  be  marshalled  for  benefit  of  creditors,  tb. — 
of  certain  legatees,  %b, — but  not  of  charity,  t6. ;  specific  legatees  and  de- 
visees contribute  rateably  towards  its  satisfaction,  %b. 


Sect.  4. — Of  the  Payment  of  Interest  on  the  Purchase-money. 

Patuent  of  Interest,  general  rule  as  to,  318;  modification  of^  by  Sir 
J.  Leach,  319 ;  Esdaile  v.  Stephenson,  and  the  cases  depending  on  it,  ib. ; 
delay  occasioned  by  vendor,  no  interest  payable  till  good  title  shewn, 
Le  Visme  v.  Le  VisTne,  320;  delay  arising  from  litigation  after  title 
has  been  accepted,  321 ;  rents  and  profits  reserved  to  vendor  till  com- 
pletion, lb. ;  purchaser  in  possession,  ib. ;  timber,  ib. ;  reversionary  in- 
terests, 322;  no  interest  payable  on  deposit,  ib. 


CHAPTER  VII. 

OF  THE  REMEDIES  FOR  ENFORCING  THE  CONTRACT. 


Sect  1. — Of  the  Remedies  at  Law  for  Breach  ofCont/ract. 

Remedies  of  Vendor  at  Law,  323;  on  breach  of  contract  for  sale  of 
land,  t6.;  doubtful  title,  ih.-^  executory  contract  for  sale  of  goods,  324  ; 
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allegation  of  ** readiness,"  t6.;  goods  delivered  ''on  sale  or  retura/*  t6.; 
what  is  such  a  contract  as  vendor  can  sue  on,  325 ;  sale  to  take  place 
'^ directlj,'*  ib,;  meaning  of  ''say  not  less  than,"  ib.;  payment  of  the 
purchase-money  and  conveyance,  when  independent  acts,  ib. ;  measure 
of  damages  on  breach  of  contract  by  vendee,  98,  326;  remedies  of  pur- 
chaser for  breach  of  contract^  326;  purchaser  of  land  can  recover  no 
damages  for  the  loss  of  his  bargain,  327;  remedies  of,  on  breach  of  war- 
ranty, t5.— on  failure  of  vendor  to  send  specific  quantity  of  goods  order- 
ed and  paid  for,  328;  liquidated  damages,  329;  when  to  be  considered  a 
penalty,  ib.,  330. 


Sect  2. — Heniedies  in  EqyMyfur  eiiforcing  Contract, 

AnTiQUiTr  of  ihe  jurisdiction,  330;  originally  applied  only  to  contracts 
for  sale  of  land,  331 ;  extension  of  the  jurisdiction  to  various  denomina- 
tions of  personal  property,  t6.;  contract  not  enforced,  if  title  doubtful,  333, 
9ed  ^M.  now,  389;  Court  will  not  decide  a  doubtful  point  of  title  in  an 
amicable  suit^  333>  9ed  qu,  now,  388;  the  jurisdiction  discretionary,  334; 
agreement  uncertain  or  ambiguous,  335 :  equitable  objections,  ib, ;  ques- 
tions in  a  suit  for  specific  performance,  335;  pai'ties  to,  336;  allega- 
tions of  the  bill,  ib,;  prayer  of,  ib,;  qualification  of  the  rule  as  to  par- 
ties, %b,;  equity  does  not  give  relief  in  nature  of  damages,  t6. ;  not  ne- 
ceasary  to  allege  that  the  contract  was  signed,  337;  if  defendant  rely  on 
Statute  of  Frauds,  he  must  plead  it,  ib,;  parol  evidence  admissible,  for 
what  purposes,  338;  contract  will  not  be  enforced  where  advantage  has 
been  taken  of  vendor's  situation,  339;  misrepresentation,  340;  a  party, 
baying  subject  to  an  agreement^  must  perform  it,  ib,;  agreement  for 
sale  of  an  annuity  for  lives,  none  being  named,  341 ;  nugatory  agreement, 
342;  misdescription,  ib,;  sale  of  an  undivided  moiety,  343;  right  of  pre- 
emption, ib,;  right  of  re-purchase,  ib,;  agreement  between  two  parties 
that  one  of  them  shall  not  bid,  ib, ;  nuisance  unknown  to  vendee  at  time 
of  contract^  ib.;  second  contract,  the  first  not  having  been  rescinded, 
344;  efifect  of  covenant  by  vendee  not  to  use  the  land  in  a  particular 
manner,  ib,;  resale,  with  notice  of  such  covenant,  ib,;  vendee  delaying 
completion  under  fictitious  pretexts,  345;  contract  founded  on  breach 
of  trusty  ib, ;  contracts  ultra  vire»^  ib,;  general  rule  of  the  Court  as  to 
enforcing  contracts  uUra  vires,  346;  hard  bargain,  347;  purchase  of 
leaseholds  subject  to  onerous  covenants,  348;  contract  entered  into  un- 
der mistake  or  surprise,  348 — ^as  to  the  duration  of  the  term  on  a  sale  of 
leaseholds,  tb, — as  to  the  subject  of  sale,  resulting  from  an  alteration  of 
the  published  particulars,  349 — as  to  survivorship,  350;  rule  of  equity  as 
to  mutuality  of  remedy,  ih.;  vendor  entitled  only  to  a  moiety  or  some 
undivided  part  of  the  subject  of  sale,  351 — ^purchaser's  right  to  have 
what  vendor  can  convey,  352;  circumstances  under  which  purchaser  of 
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several  lots,  as  to  some  of  which  tiUe  cannot  be  made,  will  be  discharg- 
ed as  to  the  others,  353 — purchaser  most  make  out  a  special  case,  354; 
same  rule  prevails  at  law  as  in  equity,  365. 

DscRBE  AT  THE  HEARING,  355 ;  reference  of  title,  356,  357;  claim,  t&. 

Patment  op  PcTRCHAflB-MONET  into  Court,  ib,;  payment  of  interest  or 
occupation-rent,  357 ;  receiver,  ib.;  ne  exeat  regno,  ib. 

Practice  as  to  conduct  of  inquiry  as  to  title  before  the  Master,  357; 
report  in  favour  of,  358;  confirmation  of,  ib,\  exceptions,  t6.;  report  sent 
back,  ib.\  dismissal  of  bill,  ih,\  conveyance,  ib.\  costs,  ib. 


CHAPTER  VIII. 

OF  THE  RECISION  OF  THE  CONTRACT. 
Preliminary  Remarks,  361. 


Sect.  1. — Eecidon  of  Contract  on  Cfround  of  Mistake. 

Lease  set  aside,  as  being  the  effect  of  surprise  on  both  parties,  363; 
sale  set  aside^  one  party  thinking  he  had  bought  what  the  other  thou^^t 
he  had  not  sold,  364;  sale  of  a  remainder,  both  parties  under  mistake, 
thinking  it  had  not  been  barred,  365;  a  party  piu'chasing  his  own 
estate,  ib. 


Sect.  2. — Redsion  of  the  Contract  on  the  Ground  qf  Fraud, 

Fraxtd  defined,  366;  contract  founded  in,  void,  ib.;  fidse  representa- 
tion of  the  amount  of  rent^  Wnns  v.  Treaham,  367;  qualification  of 
the  principle  established  by  this  case,  369;  if  vendee  inquire  for 
himself  it  is  immaterial  that  the  vendor's  representation  was  false, 
ib.;  source  of  Lord  Lyndhunt^e  error  in  Small  v.  Attnoood,  ib.;  goods 
obtained  on  fedse  pretences,  371;  sale  of  chattels  ^  with  all  faults,''  ib. ; 
grounds  on  which  contracts  for  sale  of  land  may  be  set  aside,  ib.; 
conveyance  set  aside  by  reason  of  miwepresentation  as  to  the  title  to 
part  of  the  land,  373;  refusal  to  set  aside  the  conveyance,  though  there 
was  misrepresentation,  the  vendees  not  having  relied  upon  it^  374^ — 
the  misrepresentation  not  being  brought  home  to  the  knowledge  of  tb 
vendor,  377. 
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APPENDIX. 


Note  L — Sale  by  the  Court 

Salb  by  the  Court  under  the  15  k  16  Vict.  c.  86,  383;  form  of  order 
for  sale,  384;  advertisements,  ih» 
Conveyance  from  incumbrancers  and  parties  under  disability,  ib. 


Note  IL — Reference  of  Title. 

Beferenoe  of  title  under  the  stat.  15  &  16  Yict  c  80,  and  the  General 
Order  of  16th  October,  1852,  385 ;  mode  of  proceeding  on  the  title,  387; 
effect  of  the  proceeding  before  the  Judge  as  distinguished  from  that  before 
the  Master,  ib. ;  Judge's  certificate  on  the  title,  t6. ;  application  to  pay  in 
purchake-money  must  be  made  at  Chambers,  ib. ;  proceedings  on  a  refer- 
ence to  the  conveyancing  counsel,  388 ;  and  see  Supp.  Add.  p.  zcvi. 


Note  111. --Dauhtjul  TUUa. 

Doubtful  titles,  388 ;  circumstances  in  which  practice  as  to,  originated, 
ib.\  effect  of  abolishing  the  practice  of  sending  cases  to  law,  ih.\  title 
doubtful  in  law,  38^;  meaning  of  title  being  doubtful  upon  matter  of  fact, 
ib.\  effect  of  new  powers  of  the  Court  to  take  evidence  vU>d  vocey  ib.,  n.  (6). 


Note  IV. — Part  Performance. 

Unwritten  contract  will  be  enforced,  if  there  be  part  performance, 
390;   part  payment  of  purchase-money  not  part  performance,  ib.; 
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grouncU  on  which  part  performance  excludes  the  Statute  of  Frauds,  ib.; 
effect  of  the  delivery  of  possession  as  an  act  oi^  391 ;  effect  of  possession 
by  a  stranger,  i&.;  effect  of  possession  as  between  landlord  and  tenant^ 
ib.'—oi  payment  of  additional  rent^  392 — ^repairs,  &a,  ib. ;  reference  to 
ascertain  terms  of  the  agreement^  tb, ;  lapse  of  time,  effect  o^  ib. 


Addenda  et  Corrigenda,  393 — 396. 

SUPPLBMBNTART  ADDENDA,  Xciv. 

Table  of  Cases,  Ixxvii. 
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10,  §  6— /«/ajrf~Frat«i.— The  liability  of  an  infant  for  a  fraudulent  PPprcBen- 

tetion  as  to  his  ajre,  if  fully  considered  in  Price  v.  Hewett,  8  Exch.  146. 
30,  n.  (a?) — Undue  It^uence. — Espey  v.  Lake,  20  L.  T,  203,  guardian  and  ward. 
65,  §  4 — Inadequacy  of  Price, — Reversionary  interest,  sale  of;  set  aside,  the  pur- 
chaser not  having  shewn  that  he  gave  an  adequate  consideration:  Edwards 
«.  Burt,  20  L.  T.  172,  cor.  L.  J  J.      Sale  to  vendors  attorney,  confirma- 
tion: Stump  t>.  Gaby,  20  L.  T.  213. 
81,  n.  (c) — B^erenca  of  Title  on  Sale  under  a  Decree.-^A  defendant  being  pur- 
chaser falls  within  tlie  general  rule,  that  a  purchaser  shall  not  pay  costs, 
even  if  the  Master  report  in  favour  of  the  title:  Holland  v.  King,  20  L.  T. 
123. 

101,  §  16 — Weiffiis  and  Measurea, — Rosseterc.  Cahlmann,  20  L.  T.  211:  a  con- 
tract for  the  supply  of  palm  oil  on  the  coast  of  Africa,  at  so  much  per  gal- 
lon, old  measure,  is  not  within  the  operation  of  the  6  &  6  WilL  4,  c.  63, 
B.  6. 

124,  §  7 — Statute  of  Frauds. — Signature  of  agreement  for  sale  of  land:  Morgan 
t>.  Holford,  20  L.  T.  177. 

213,  n.  (v) — VesttTiff  </ Bankrupts  Property  in  Assignees. — To  the  reference*  as 
to  Heslopc.  Baker,  (^rf/f.  trfCbrr.)  p.  394,a</rf  20  L.  T.  191,  Exch.,  where 
the  points  raised  by  it  are  finally  disposed  of. 

315,  §  8— jErccirfor*.— Sale  by  one,  effect  of:  Cole  r.  Muddle,  20  L.  T.  107. 

316,  §  10— Taiirfor's  Xiw.— Frail  ».  EUis,  20  L.  T.  197,  R.;  the  lien  held  not 

to  be  discharged  by  the  substitution  of  a  bill  for  part  of  the  purchase-money; 
but  the  case  was  strongly  tinged  with  fraud. 

247,  §  56—-.^;^  of  Contract  for  Sale  of  Land.— Th&i  a  purchased  estate  does  not 
pass  by  will,  unless  the  vendee  was  bound  by  a  contract,  which  could  be 
enforced  against  him,  see  Morgan  v.  Holford,  20  L.  T.  I77stuart,  V.  C. 

291,  §  35 — Time  not  being  of  the  essence,  six  weeks'  notice  to  terminate  the 
contract' held,  under  the  circumstances,  insufficient:  Pegg  u.Wisden, 
20  L.  T.  174,  R.  In  Roberts  v.  Berry,  20  L.  T.  215.  ground-renti 
had  been  sold  by  public  auction,  on  the  22nd  of  July,  1852,  subject 
to  conditions  of  sale,  that,  **  within  seven  days  from  the  day  of  sale,  the 
vendor  should,  at  his  own  expense,  on  application  for  the  same,  deliver  to 
the  purchaser  or  his  solicitor  an  abstract  of  the  title;  that  the  purchaser 
should  mak6  his  objections  (if  any)  to  the  title,  and  deliver  them  to  the 
vendor's  solicitor,  within  eight  days  fiwm  the  receipt  of  the  abstract,  and 
that  all  objections,  not  made  within  this  time,  should  be  taken  as  waived." 
On  the  24th,  the  purchaser  applied  for  the  abstract,  which  was  not  deli- 
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Teied  till  the  3rd  of  August,  on  which  day  the  purchaser  wrote  to  the  ven- 
dor, calling  for  a  return  of  the  deposit,  and  rescinding  the  contract  The 
▼endor  then  filed  a  bill  for  specific  performance,  and  to  restrain  the  vendee 
from  proceeding  at  law  to  recover  the  deposit  The  latter  demurred,  and 
the  Lords  Justices,  affirming  the  decision  of  the  Master  of  the  Rolls,  over- 
ruled the  demurrer.  The  case  is  remarkable  for  the  reasoning  of  the  Lords 
Juctices,  which  is  identical  with  that  of  Lord  Mdon  in  Seton  v.  Slade,  7 
Yes.  268;  much  of  which  I  thought  had  long  been  considered  unsatis&c- 
torj.  The  vendor  having  failed  to  be  ready  with  the  abstract,  according 
to  the  terms  of  his  own  stipuktion,  it  seems  difficult  to  discover  any  good 
ground  entitling  him  to  any  indulgence  from  a  Court  of  equity.  The  ten- 
dency of  the  case  is  to  revive  reasoning  which  had  become  extinct,  and  to 
obliterate  lines  of  demarcation  which  the  modem  cases  had  established  on 
the  soundest  principle,  see  post,  p.  287.  The  Lords  Justices  seem  to  have 
doubted,  whether  time  was  essential.  I  should  have  thought,  that,  where 
the  parties  to  a  contract  stipulated,  that  a  certain  act  shoidd  be  done  with- 
in a  specified  number  of  days,  in  such  a  case,  time  was  of  the  very  es- 
sence. After  a  long  struggle,  the  law  on  this  subject  had  become  pretty 
well  settled;  but  this  decision  throws  us  back  upon  the  doubts  and  fimci- 
fol  notions  of  Lord  Eldon. 

338,  §  24 — Spedfie  Petformanoe — Statute  of  Frauds. — The  proposition  stated  in 
the  commencement  of  this  section,  seems  to  be  modified  by  a  proposition 
laid  down  by  the  Lords  Justices  in  Martin  v.  Pycroft,  2Q  L.  T.  135 :  **  Our 
opinion,'^  observes  their  Lordships,  "  is,  that  where  persons  sign  a  written 
agreement  upon  a  subject,  obnoxious  or  not  obnoxious  to  the  Statute  of 
Frauds,  and  there  has  been  no  circumvention,  no  fraud,  nor  (in  the  sense 
in  which  the  term  '  mistake  *  must  be  considered  as  used  for  this  purpose) 
mistake,  the  written  agreement  binds  at  law  and  in  equity,  according  to  its 
terms,  although,  verbally,  a  condition  was  agreed  to,  which  has  not  been 
inserted  in  the  document,  subject  to  this — that  either  of  the  parties  sued  in 
equity  upon  it,  may  probably  be  entitled  in  general  to  ask  the  Court  to  be 
neutral,  unless  the  plaintiff  wilt  consent  to  the  performance  of  the  omitted 
term."*  In  this  case,  the  defendant  had  agreed  in  writing  to  demise  to  the 
plaintiff  a  public  house  for  a  particular  term,  and  at  a  certain  rent  It  was 
at  the  same  time  agreed  by  parol,  that  the  plaintiff  should  pay  a  premium 
of  2001.  The  Lords  Justices  hehl,  in  accordance  with  the  principle  here 
laid  down,  that  the  Statute  of  Frauds  was  no  objection  to  a  decree  for  spe- 
cific performance;  reversing  what  appears  to  be  the  sounder  decision  of  Par- 
i«r,  v.  C,  who  had  dismissed  the  claim,  on  the  ground  that  a  material 
term,  namely,  the  agreement  to  pay  the  200/.  premium,  had  been  omitted 
from  the  writtm  contract,  and  that  he  could  not,  therefore,  without  acting 
in  contravention  of  the  Statute  of  Frauds,  enforce  it 

342,  §  2B^Speeific  Petformance—Mitdetcripiion, — Land  offered  up  for  sale  was 
described  in  the  particulars  as  **  containing  coal,  which  was  then  in  the 
course  of  working  on  the  adjoining  estate.**  All  objectious  to  the  title 
were  to  be  taken  within  a  month.  The  abstract  shewed,  that  the  right  to 
the  coal  and  minerals  was  in  another  party.  Notwithstanding  this,  the 
purchaser  took  possession,  and  made  no  objection  to  the  title  within  the 
stipulated  time,  and  afterwards  refused  to  complete  without  compensation. 
The  vendor  then  filed  a  bill  for  specific  performance;  and  the  vendee  filed 
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a  crose  bQl,  offering  to  complete  with  oomperuation.  Kni^  Bmee,  V.  C, 
dismitaed  both  bills  on  the  authority  of  Marqiii«  Townsend  e.  Stangroom, 
6  Yes.  328,  holding,  that  the  yendor  had  been  guilty  of  culpable  negligence 
as  to  the  particulars,  and  that  the  yendee  had  been  guilty  of  neglect  and 
delay,  which  shut  him  out  of  relie£  On  appeal,  the  Lord  Chancellor  (JSt, 
Leonard''8),  in  a  judgment  in  which  Tarious  incidental  points  are  considered, 
concurred  in  this  view :  Smithson  v.  Powell,  20  L.  T.  105. 

345,  §  ^5— Specific  Perfbrmanee, — Contract  tdira  vires:  Hawkes  v.  The  Esstem 
Counties  Railway  Company,  20  L.  T.  148  (Si.  Leonard's^  C). 

350,  §  38 — Specific  Performance — Muivality. — See  what  is  said  on  this  subject 
by  Lord  St.  Leonard's  in  Hawkes  v.  The  Eastern  Counties  Railway  Com- 
pany, 20  L.  T.  117. 

383,  388 — Convejfandnff  Omnsd  of  the  Court. — ^The  rota  or  order  in  which  busi- 
ness is  to  be  referred  to  them  is  prescribed  by  Oenersl  Orders,  dated  re- 
spectirely  the  16th  and  24th  of  December,  1852. 


THE  LAW 


ON  THE 


CONTRACT    OF    SALE. 


INTRODUCTORY  REMARKS. 
XH£  contract  of  sale  has  been  defined  by  Sir  William  contract  of 

Mle. 

Blackstone  to  be  ''  a  contract  for  the  transmutation  of  pro- 
perty from  one  man  to  another  for  a  price." 
In  treating,  therefore,  of  this  branch  of  the  law,  the  Ementiaisor 

.         '  .        1-.       ,.        ™,  /  tlie  contract 

question  that  first  presents  itself  is  this:  What  are  the  es- 
sential elements  of  the  contract?  There  must  be,  it  is 
obrious,  parties  desirous  or  willing  to  buy  and  sell;  this 
is  the  first  condition  of  the  transaction.  There  must  be 
something  to  be  sold:  nee  emptio  nee  venditio,  sine  re  quce 
veneaiy  potest  inUUigi  (a).  There  must  be  also  a  price :  sine 
preUo  nuUa  ffenditio  est  (6).  Stipulations  as  to  other  mat- 
ters commonly  enter  into  the  transaction;  but,  without 
these  ingredients,  there  can  be  no  sale  at  all  These, 
therefore,  are  the  essential  elements  of  the  contract 

How  is  this  contract  formed?   What  are  the  circum-  Thesaie. 
stances  under  which  it  is  ordinarily  entered  into?    In 
other  words,  what  is  the  manner  of  sale?    The  parties 
may  agree  upon  the  matter  between  themselves;  this 
would  be  a  sale  by  private  contract:  the  vendor  may  be 

(a)  Dig.  18.  I.  Dc  eontiMh.  empt  (ft)  lb.  1.  2.  b.  1.  £  UIp.;  Intt.  3. 23. 

8^  t  Pompon.  s.  1. 


2  Introductory  Remarks. 

desirous  of  inviting  competition  among  purchasers;  then 
he  would  sell  by  public  auction.  The  sale  may  be  made, 
therefore,  either  by  private  contract  or  public  auction. 
Modem  exigencies  have  introduced  a  mode  of  sale  which 
does  not  fall  within  either  of  these  descriptions:  sales  of 
land  for  railways  and  other  public  purposes,  under  the  com- 
pulsory powers  of  the  Acts  enabling  these  projects,  and 
which  have  been  embodied  in  the  Lands  Clauses  Consoli- 
dation Act.  Under  this  head  falls  the  consideration  of  the 
particulars  and  conditions  of  sale,  the  peculiarities  of  a  sale 
under  a  decree  and  under  the  Lands  Clauses  Consolida- 
tion Act,  the  authority  and  obligations  of  the  auctioneer, 
payment  of  the  deposit,  sales  without  reserve,  puffing,  and 
other  incidental  mattera 
Contract,  The  contract  having  been  formed  in  one  of  these  modes, 

how  erldenc-  ^         ^  ^ 

^  by  what  means  is  it  to  be  evidenced?  how  are  the  existence 

of  such  a  contract,  and  the  terms  of  it,  to  be  proved?  In 
some  cases,  verbal  evidence  is  sufficient;  in  others,  the 
terms  of  the  contract  are,  by  certain  statutes,  required  to 
be  in  writing.  Two  questions,  therefore,  arise:  In  what 
cases  is  writing  necessary?  What  kind  of  writing  is  suffi- 
cient? 

Operation  of       A  Valid  coutract  having  been  entered  into,  capable  of 

the  contract  i         t         -^  .       . 

being  proved  by  legal  evidence,  what  are  the  principles 
upon  which  its  terms  are  to  be  construed,  and  what  is  its 
legal  operation  as  between  the  parties?  In  regard  to  the 
sale  of  personal  chattels,  it  is  to  be  observed  that  the  con- 
tract is  sometimes  executed,  sometimes  executory;  the 
property  sometimes  passes  by  the  sale,  sometimes  by  de- 
livery. The  distinction  is  peculiar  to  our  system  of  law, 
and  involves  important  results.  Hence  these  inquiries — 
What  is  such  a  contract  as  passes  the  property?  What 
amounts  to  delivery  of  a  personal  chattel  sufficient  to 
pass  the  property  as  between  vendor  and  vendee?  Un- 
der what  circumstances  can  the  vendor  recal  this  delivery. 
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and  exercise  the  right  of  stoppage  in  transitu  f  In  regard 
to  real  estate,  a  class  of  questions  altogether  different 
arises  upon  the  contract  of  sale.  In  that  case,  there  is  no 
question  at  all  as  to  the  distinction  between  contracts  exe- 
cuted and  contracts  executory,  so  important  and  so  diffi- 
cult on  the  sale  of  personal  chattels;  for,  at  law,  a  contract 
for  the  sale  of  real  estate  is  always  executory;  in  equity, 
it  is  always  executed  The  questions  at  law  are  few  and 
simple ;  but  in  tracing  the  effect  of  the  equitable  principle, 
that  the  contract  is  executed,  the  consequences  will  be 
found  to  be  Teiy  striking,  various,  and  important 

The  next  question  arising  upon  the  contract  is  this —  obUgationiiAf 

o      A  Ujg  contract. 

What  are  the  obligations  created  by  it?  These  obligations 
are  either  express  or  implied.  On  a  mere  sale,  without 
any  special  stipulations,  the  obligation  is,  on  the  one  hand, 
to  transfer  the  property  in  the  thing  sold  to  the  vendee; 
on  the  other,  to  pay  the  price  to  the  vendor.  Under  this 
head,  therefore,  among  other  inquiries,  the  various  ques^ 
tions  which  arise  upon  the  title,  conveyance,  and  payment 
of  the  purchase-money,  will  have  to  be  considered. 
The  rights  and  obligations  of  the  parties  under  the  con-  Remedies  on 

_,  •-11  .•.•         ***•  contract 

tract  havmg  been  ascertained,  the  next  stage  in  the  in- 
quiry is — How  are  they  to  be  enforced?  If  either  party 
be  unwilling  or  unable  to  perform  the  obligations  cast  up- 
on him  by  the  contract,  what  means  has  the  other  of  com- 
pelling compliance?  In  other  words,  what  are  the  reme- 
dies at  law,  or  in  equity,  which  the  contract  confers  on 
either  party?  The  law  of  England,  by  means  of  its  double 
system  of  jurisprudence,  is  enabled  to  give  two  remedies: 
at  law,  either  party  may  recover  damages  for  breach  of  the 
contract  by  the  other;  in  equity,  within  certain  limits,  ei- 
ther of  them  can  have  the  contract  specifically  performed. 
The  principles,  therefore,  on  which  th^se  actions  are  go- 
verned at  law,  and  the  doctrine  in  regard  to  specific  per- 

b2 
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formance,  will  have  to  be  explained  under  this  division  of 
the  subject. 
Redaion  of         Lastlv,  the  coutract  may  have  been  entered  into  under 

the  contract        ... 

circumstances  which  entitle  one  of  the  parties  to  set  it 
aside.  What  are  the  circumstances  under  which  this  may 
be  done?  What  are  the  grounds  on  which  the  contract 
may  be  rescinded?  The  investigation  of  this  question 
leads,  among  other  points  of  great  interest,  to  the  consider- 
ation of  fraud,  and  the  specific  difference  between  the 
cases  where  the  Court  will  rescind  the  contract,  and  where 
the  Court.,  though  it  will  not  rescind  the  contract,  will  yet 
not  enforce  it. 

Every  part  of  the  law  of  vendor  and  purchaser  naturally 
ranges  itself  under  the  different  heads  which  have  been 
suggested.  The  whole  subject  is  collected  round  a  single 
point,  from  which  its  various  divisions,  according  to  their 
relative  importance,  may  be  distinctly  surveyed ;  and  we 
see  at  once  where  it  begins,  what  are  its  principal  stages, 
and  what  is  its  natural  termination. 


CHAPTER  I. 

OP  THE   ESSENTIALS  OF  THE   CONTKACT   OF  SALE. 

The  essential  elements  of  the  contract  of  sale  are — com- 
petent parties;  a  legal  subject  of  sale;  and  a  price  agreed 
upon,  or,  bj  means  referred  to  or  implied  in  the  contract, 
capable  of  being  ascertained.  If  any  of  these  ingredients 
be  wanting,  there  is  no  sale. 

Sect.  1. — Of  the  Parties  to  the  Contract 

1.  Primd  facie  all  persons  may  sustain  the  character  of  who  may  be 

•^  *■  "^  vendor  and 

vendor  or  vendee  who  can  bind  themselves  by  contract,  sendee. 
Every  person,  therefore,  of  full  age,  discovert,  and  of  sound 
mind,  is  in  general  a  competent  party  to  a  contract  of 
sale.  To  this  rule,  however,  there  are  various  exceptiona 
Parties  under  legal  disability  are  competent,  in  certain  cir- 
cumstances, to  bind  themselves  by  such  a  contract;  and 
persons  free  from  legal  disability  may,  on  principles  pecu- 
liar to  our  courts  of  equity,  be  precluded  from  becoming 
purchasers  or  sellers.  The  purchase  of  necessaries  by  an 
infant  illustrates  the  former  of  these  observations,  and  the 
incapacity  of  an  agent  for  sale  to  buy  for  himself  is  an 
example  of  the  latter. 

2.  In  regard  to  the  competency  of  an  infant,  the  gene-  infiuu. 
ral  principle  is,  that  all  his  contracts  and  assurances  are 
voidable  at  common  law,  whether  by  parol  or  under  hand 

and  seal  (a).    To  this  general  rule,  the  only  real  exceptions 

(a)  WUlianu  y.  Moon,  11  M.  &  v.  Handcock,  17  Ves.  383;  and  by  Sir 
W.  256;  Zotu^k  ▼.  Parwns,  3  Burr.  Edmtrd  Svgden  in  AUm  v.  AUetiy  2  D. 
1108;  recognised  by  Lord  EUlon,  Anon.       &  W.  307. 
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parchaM  of    axe,  contntcts  for  the  purchase  of  necessaries  (6),  which  are 

neceanariefli  '  ^  *  ^  ' 

binding,  and  on  which  he  may  be  sued  either  during  in- 
fancy, or  after  attaining  his  majority.     An  infant  can  also 


(6)  For  the  Uw  as  to  what  are  ne- 
cessaries, see  Peters  t.  Fleming^  6  M. 
&  W.  42;  and  for  instances  of  its  ap- 
plication, see  HafrwM  y.  /Vmm,  1  Seott, 
N.  K  287;  Brooher  ▼.  Seott,  11  M.  4& 
W.  67 ;  Whartom  ▼.  Mackenzie^  and 
Crippt  y.  HOU,  5  Q.B.  606— all  cases 
against  andergndnates.  In  Chappie  v, 
Oooper,{n  M.  &  W.  258),  the  Court 
of  Exchequer  held  an  infimt  widow 
bound  by  her  contract  with  an  under- 
taker for  ftimishing  the  funeral  of  her 
husband,  who  had  left  no  property — soi 
qu,  A  tradesman  supplying  an  in£Euit 
with  necessaries,  does  so  at  his  own 
risk;  for  if  it  should  turn  out  that  they 
were  not  necessary,  he  cannot  recoyer 
the  price ;  and  the  onus  lies  on  the  in&nt 
to  shew  that  they  were  not  necessary: 
{Bambridge  t.  Pidurmg,  2  W.  Bl. 
1325;  Story  v.Pety,  4  C.  &  P.  526; 
Bwrghart  y.  Angerslein^  6  C.  &  P.  696; 
though  the  rule  as  to  the  omm*  of  proof 
appears  to  be  otherwise  laid  down  by 
Abbott,  C.  J.,  in  BUtt  y.  Palmer,  Peake, 
230,  n.)  It  is  no  answer  to  an  action 
Ibr  nooettariea,  that  the  infiuit  had  an 
income  sufficient  to  procure  all  things 
suitable  for  his  condition :  Bmrghart  y. 
//a^4M.4&W.  727.  Itissaidinse- 
yeral  of  the  eases,  that  a  party  supply- 
ing goods  to  an  in&nt  ought  to  make 
due  inquiry  into  his  circumstances: 
(iFbnl  y.  FoOsiym,  1  Esp.  211;  Cork 
y.  Dmdon,  8  C.  &P.  114;  Mortara  y. 
Hall,  6  Sim.  465);  but  this  proposition 
must  be  understood  with  reference  to 
the  prudence  of  such  a  step,  and  as 
of  a  duty  of  imperfect  obligation.  The 
feiluie  to  make  such  inquiry  is  no 
ground  for  a  nonsuit :  (Brag$kaw  y. 
EaioH,  5  Bing.  N.  C.  231;  and  see 


DaUoH  y.  Gib,  Id.  200).  A  parent  is 
under  a  moral  obligation  to  supply  his 
children  with  necessaries  suitable  to 
his  condition;  but,  except  to  the  extent 
authorised  by  the  poor  laws,  a  fether 
can  only  be  made  answerable  for  ne- 
cessaries supplied  to  his  children  under 
a  contnu:t,  which  would  be  binding  on 
him  independently  of  his  parental  re- 
lation: {MoHimore  y.  Wright,  6  M.  & 
W.  482;  S.  P.  Seaborne  y.  Maddy,  9 
C.  &  P.  497;  and  see  Urmttom  y. 
Neweomen,  4  A.  &  E.  899.  In  Mor- 
Hmore  y.  Wright,  the  authority  of  Law 
y.  WUJdn,  6  A.  &  E.  718,  and  Nidole 
y.  Allen,  3  C.  Jb  P.  36,  was  much  ques- 
tioned by  Lord  Abinger,  C.B. ;  and  Parke 
and  Rolfe,  BB.  expressed  a  doubt, 
whether  in  Blackburn  y.  Maekeg,  1  C. 
&  P.  If  there  was  any  eyidenoe  to  go 
to  a  jury :  see  also  Flueky.  ToUeinacke, 
1  C.  &  P.  5).  In  an  action  for  the 
price  of  necessaries,  if  the  articles  be 
of  a  kind  which,  haying  regaid  to  the 
estate  and  condition  of  the  in&nt,  could 
not  be  necessary,  the  Court  will  decide 
the  question:  O^pps  y. iKOs,  5  Q.  B. 
606.  If  any  of  the  articles  fell  within 
the  description  of  necessaries,  the  evi- 
dence ought  to  be  left  to  the  jmy: 
MaddoM  y.  MUler,  1  M.  4&  SeL  738; 
Petert  y.  FUmii^,  6  M.  Jb  W.  42. 
I^  prima  fade,  the  articles  fiimished 
are  not  necessaries,  but  under  certun 
circumstances  might  become  so,  the 
question  is  a  mixed  one  of  law  and 
feet,  and  ought  to  be  left  with  proper 
directions  to  the  jury:  Harrimm  y. 
Fane,  1  Sc.  N.  R.  287,  per  Coleridge^ 
J.;  }\haHon  y.  Madeenxie,  5  Q.  B. 
606. 
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bind  himself  by  articles  of  apprenticeship,  but  they  derive 
their  force  from  ancient  statutes  for  the  regulation  of  la- 
bour (c).  It  is  said  also  that '' powers  of  attorney  are  an  Power  of 
exception  to  the  general  rule  as  to  deeds;  and  a  power  to 
receive  seisin  is  an  exception  to  that  (d)"  It  would  be 
difficult  to  shew  any  satisfactory  reason  why  a  power  of 
attorney  to  deliver  seisin  should  be  void,  and  a  power  of 
attorney  to  receive  seisin  should  be  voidable  only;  and 
the  distinction  indeed  may  be  regarded  as  resting  merely 
on  authority  (e). 

3.  With  these  exceptions,  every  contract  of  an  infant  is  infknts con- 
voidable,  and  voidable  only:  it  is  never  void  unless  he  void,anie» 

,     ,  he  choose  to 

choose  to  make  it  so,  by  pleading  his  infancy  (/ ) ;  or,  unless  °^<^  '^  ^ 
it  be  expressly  made  so  by  statute,  as  contracts  for  the  sale 
of  an  annuity  or  rent-charge  (cf).  There  are  many  dicta 
to  the  effect,  that  contracts  which  are  manifestly  preju- 
dicial to  the  infant  are  void,  and  that  such  as  are  plainly 
for  his  benefit  are  binding;  and  the  cases  are  numerous 
which  appear  to  have  been  decided  on  these  grounds  (h). 
In  point  of  fact,  there  is  no  foundation  for  the  distinction 
here  supposed,  or  for  the  grounds  upon  which  it  is  put  It 
is  not  necessary  in  any  case,  with  a  view  to  the  protection 
of  the  infant,  to  hold  the  contract  to  be  binding  or  not, 
according  as  it  is  beneficial  or  otherwise  to  his  interest; 
for  that  can  in  all  cases  be  sufficiently  protected  by  his 


<c)  23Edw.S;  5EK».c4,  M,26«r  (/)   HTZKaiw  v.  A/oor,  1 1  M.  A  W, 

M7.;  Tits.  N.  a  168  D.  256. 

(<0  Per  Lord  AfoiK^iaU,  C  J.,  Par-  (g)  53  Geo.  3,  c.  141,  s.  8. 

mm»  ▼.  2bMJk,  3  Uorr.  1808.     That  a  (il)J3(v/«y.l>tW«y,3M.&Sel.477; 

power  of  attorney  bj  an  infimt  to  re-  Fkhar  t.  Mawbrojf^  8  East,  330,  where 

cetre  eeiein  ie  voidable,  iee  Bro.  Ab.  a  bond  with  a  penalty,  by  an  infiwt, 

Fodit,  pL  91,  citing  21  H.  6.  31.  was  held  to  be  void;  and  tee  Jieat  v. 

(e)  WUUii^fkam't  ctue,  45  Elis.  8  Sheffield,  14  East,  545;  Reg  ▼.  Arum- 

Rep.  42  b,  a  Star  Chamber  decision:  dsl,  5  U.  k  Sel.  257;  Re*  v.  Wiff^ion^ 

we  Saumdermm  ▼.  Jl/arr,    1   H.  Bl.  8  B.  &  C.  484. 
75. 
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power,  on  coming  of  age,  to  repudiate  any  contract  which 
he  may  conceive  to  be  injurious  to  him. 

4.  The  contract  of  an  infant,  being  voidable  only,  can 
always  be  confirmed  on  his  coming  of  age;  but  no  action 
lies  to  charge  him  upon  any  "  promise  made  after  full  age 
to  pay  any  debt  contracted  during  infancy,  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple  contract 
made  during  infancy,  unless  such  promise  or  ratification 
shall  be  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith"  (k).  For  this  purpose  a  writing  of  a 
very  informal  nature  is  sufficient:  in  regard,  for  instance, 
to  a  debt  contracted  during  infancy,  a  writing,  without 
date  or  address,  and  not  naming  the  sum  (f).  Nor  is  it 
necessary  to  shew  that  the  defendant  was  of  full  age  when 
he  delivered  the  paper;  the  defence  "arises  from  a  per- 
sonal incapacity  to  contract,  which  lies  only  in  the  de- 
fendant's knowledge,  and  which,  therefore,  he  ought  to 
prove"  (m). 

5.  Though  an  infant  cannot  be  made  liable  on  contract, 


(k)  9  Geo.  4,  c.  14,  i.  5. 

(/)  Hard^  ▼.  Wiarkm,  )1  A.  & 
£.987. 

(f»)  Bortkwiek  v.  Carrutken,  1  T.  R. 
648,  per  BuUer^  J.,  recognind  11  A. 
&  £.  988.  It  aeemi  to  haye  been 
thought,  that  there  is  aome  peculiarity 
in  the  ratification  of  acts  done  during 
infimcy.  See  what  ii  nid  by  Parke^ 
B.,  in  WULiamty,  Moor^  11  M.  4&  W. 
256;  and  by  i?o^  B.,  in  Harris  ▼. 
Waa,  1  Ezch.  129.  The  tuppoeed 
difficulty  appean  to  have  sprung  out  of 
what  was  done  by  Lord  Kei^an  in 
Thngpp  V.  FiMer,  2  Esp.  628,  where 
he  ruled,  that,  in  the  case  of  an  infimt, 
an  acknowledgment  was  not  sufficient, 
and  required  proof  of  an  eaipnu  pn>- 
«MW0  to  pay  after  he  had  attained  his 
majority.  In  Harmer  v.  Kitting^  5 
Esp.  102,  Lord  Alvatdeg  followed  the 


same  course;  and  in  Cohen  v.  Arm- 
strong^ 1  M.  &  8.  724,  Lord  EUm- 
borangk  observes,  ••  This  fonn  of  repti- 
cation,  that  the  infiint  ratified  and  con- 
firmed the  promise,  is  not  according 
to  the  old  fiinn;  I  remember  it  used 
to  be  formerly,  that  he  promised  after 
he  came  of  age.*"  This  appears  to  be 
a  mistake;  there  is  no  trace  in  the  old 
books  of  any  such  form  of  pleading  the 
ratification  of  an  infimtls  contract  The 
old  foim  of  replying  a  ratification  by 
an  infimt  was,  that,  after  coming  of  age, 
he  **agreed  to  and  confirmed  the  pro- 
mise in  the  said  dedaration  mentioned:  ^ 
3  Wentw.  PL  pp.  98,  101.  In  other 
cases,  the  language  is  "assented  to,  and 
ratified  and  confinned,  ftc:^  HwU  r. 
Mastey,  5  B.  &  Ad.  902.  The  result 
appears  to  be,  that  the  ratification  of  an 
infiint*fi  contract  does  not  difkr  from 


calls. 
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it  has  been  long  settled,  that,  if  he  enter  and  take  pos- 
session of  real  estate,  under  a  purchase  or  other  title, 
which  vests  the  property  in  him,  he  is  liable  to  all  obliga- 
tions incident  to  such  enjoyment,  upon  the  principle  im- 
plied in  the  maxim  tra/nsU  terra  cum  onere.  Thus,  an  in- 
fant purchaser  of  real  estate,  who  takes  possession,  be- 
comes thereby  liable  to  pay  rent,  in  the  case  of  a  lease 
rendering  rent  (n), — to  pay  a  fine  due  on  the  admission,  in 
the  case  of  a  copyhold  to  which  he  has  been  admitted  (o). 
On  the  same  principle,  infants  who  have  become  share-  LUbiutyfor 
holders  in  Railway  Companies  have  been  held  liable  to 
pay  calls  made  whilst  they  were  infants,  being  treated  not 
as  mere  contractors,  for  then  they  would  be  exempt,  but 
as  purchasers  of  a  subject  of  a  permanent  nature,  with 
certain  obligations  attached  to  it^  which  they  are  bound 
to  discharge  so  long  as  the  property  is  vested  in  them.  If 
the  infimt  elect  to  waive  or  disagree  to  the  purchase  alto- 
gether, either  during  infancy  or  after  full  age,  at  either  of 
which  periods  it  is  competent  for  him  to  do  so,  the  estate 
so  acquired  is  at  an  end,  and  with  it  his  liability  to  pay 
calls,  though  the  avoidance  may  not  have  taken  place  till 
the  call  was  made  (p) ;  but  if  he  do  not  waive  or  repudiate 
the  purchase,  he  continues  liable  notwithstanding  his  in- 
fancy (9).  A  plea  of  infancy,  therefore,  alleging  that  the 
infant  had  never  ratified  the  contract,  and  had  derived  no 
advantage  from  it,  is  no  answer  to  an  action  for  calls  (r). 

any  odier  ntiiication  of  a  Toidable  in-  (o)  JSvelyn  v.   Chichester^  3  Boir. 

t;  and,  conacquently,  any  writ-       1717. 


ing  ligned  by  the  infimt  after  attaining  (p)  The  Newry  and  EnmskiUen  R,  C, 

tventy-one,  from  which  his  assent  to  y.  Coombe^  3  Exch.  565;  North  West- 

the  contract  can  be  fiuriy  inferred,  is  a  em  R.  C.  v.  APMichael,  5  Exch.  125. 
•nffident  ratification.  (q)  Tfie  Leedt  and  Think  R.  C.  v. 

(«)   Kletley*»    coMj    Brownl.     120 ;  Feamley,  4  Exch.  26. 
S.  CI,  reported  as  KeUej/*»  case,  Cro.  (r)  7%e  Birkenhead^  Z.,  ^  C.  R.  C, 

Jac  320;  as  Kirfon  v.  EUiotf,  2  Bulst  v.  PUcher^   5  Exch.   114,  where   the 

69;  as  Kettle  v.  Eliot^  Roll.  Abr.  731.  Court  of  Exchequer  recognised  and  fol- 
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Liable  in  6.  But  though  an  infant  is  not  liable  on  contract^  it  is 


tort 


clearly  established  that  he  is  liable  in  tort;  his  liability  in 
actions  ex  delicto  being  as  undoubtedly  part  of  the  common 

Fraud.  law  as  his  non-liability  in  actions  ex  contractu.    Infancy, 

therefore,  is  no  defence  to  an  action  founded  in  fraud. 
The  privilege  of  infancy,  to  adopt  the  language  of  Lord 
Mansfield  (s),  is  given  ''  as  a  shield  and  not  as  a  sword," 
and  shall  "  never  be  turned  into  an  offensive  weapon  of 
fraud  and  injustice."  In  equity  as  at  law  it  is  clearly  set- 
tled that  an  infant  shall  not  take  advantage  of  his  own 
fraud,  though,  in  many  of  the  cases  where  this  doctrine  has 
been  applied,  it  may  well  be  questioned,  whether  the  Courts 
have  kept  steadily  in  view  the  distinction  between  moral 
and  legal  fraud  (t).  To  constitute  legal  fraud,  there  must 
be  a  representation  false  within  the  knowledge  of  the  party 
making  it,  with  intent  to  induce  another  to  do  an  act,  and 
his  doing  that  act,  whereby  he  sustains  damage.  Consistent- 
ly with  this  principle,  but  without  any  reference  to  it,  it  was 
held,  on  a  recent  occasion  (u),  that  the  mere  circumstance 
that  an  infant,  dealing  in  matters  of  contract  as  an  adult, 
does  not  communicate  the  fact  of  his  infancy,  is  no  ground 
for  charging  him  as  for  a  fraud  on  his  attaining  his  majo- 
rity. And  accordingly,  Knigkt  Bruce,  V.  C,  refused  to  en- 
tertain a  bill  to  restrain  an  action  for  the  recovery  of  cei^ 
tain  railway  shares  which  had  been  sold  and  assigned  by 
deed  to  the  plaintiff  in  equity  by  the  plaintiff  at  law  dur- 
ing his  infancy,  there  being  no  evidence  against  him  of 
misrepresentation  as  to  that  fact 

infiuicy,  a         7.  "  lufaucy  is  a  personal  privilege,  and  none  shall  take 


lowed  the  decision  of  the  Queen^s  Bench  where  the  earlier  authoritieB  in  equity 

in  The  Cork  and  Bandon  JL  C.y.Cor  ate  reviewed  by  Sir  TTiomas  Plumer; 

xenove,  10  Q.  B.  935;  though  they  diB-  OverUm  v.  Banmstery  3  Hare,  503; 

approved  of  the  reaaons  there  given.  Wright  v.Snowe^  2  De  O.  &  S.  321. 

(«)  Zouch  V.  Parsons,  3  Burr.  1802.  («)  Stikeman  v.  Dawson^  I  De  G.  & 

(/)  Cor^  V.  Ocrlcken,  2  Madd.  40,  S.  90.      f^/^, 


Sjkt.  ].]     Parties  to  the  C(mtract— Married  Women.  1] 

advantage  of  it  but  he  himself"  (x).  If,  therefore,  a  person  pe»nua 
of  full  age  enter  into  an  agreement  with  an  infant,  he  is 
bound,  notwithstanding  the  want  of  reciprocal  responsi- 
bility; as  if  an  adult  promise  an  infant  to  marry  her,  she 
can  maintain  an  action  for  breach  of  the  promise,  although 
he  could  not  against  her  (y).  So,  an  infant  has  been  allowed 
to  fnaint»ain  an  action  for  money  adyanced  on  goods  sold  to 
him  by  an  adult,  though  the  adult  could  not  have  maintain- 
ed an  action  against  him  (z).  Courts  of  equity,  however,  re- 
cognise the  want  of  mutuality  in  transactions  of  this  kind, 
and  on  this  ground  will  not  specifically  perform  a  contract 
for  the  sale  of  real  estate  at  the  suit  of  an  infant  (a).  The 
privilege  of 'infancy  being  purely  personal,  it  is  not  com- 
petent for  a  third  party  to  take  advantage  of  it  (6). 

8.  The  contracts  of  a  married  woman,  with  an  excep-  MMried  wo- 

men. 

tion  as  to  necessaries,  analogous  to  that  of  infants,  are  ab- 
solutely void,  differing  in  this  respect  from  those  of  an 
infant^  which  are  voidable  only.  She  is  incapable  of  per- 
sonally contracting,  all  her  l^al  rights  being  merged,  dur- 
ing coverture,  in  her  husband  It  has  been  sometimes 
supposed,  that,  as  she  is  treated  in  equity  as  a  feme  sole, 
in  r^ard  to  her  separate  estate,  she  could  bind  her  sepa- 
rate estate  by  contract  (c) :  but  this  proceeds  upon  a  mis- 
appr^ension  as  to  the  nature  of  that  estate.  She  can  ap- 
point her  separate  estate;  and  equity  therefore  will  give 
effect  to  any  instrument  which  operates  as  an  actual  ap- 
pointment of  it^  but  will  not  interfere  to  enforce  a  mere 

(jp)  Vtr  ffolt^  C.  J^  Onm  t.  BousUa^  &  C,  Cox's  MS&,  Line.  Inn  Libniy, 

1  Shov.  161.  Lib.  A.  p.  108. 

(y)  HoltY.  IFanf,2Stn.937.    Tliis  (x)   Waruncky.  Bruce^  2  M.  &  S. 

caie  haring  been  argued  Bereral  times  205;  in  error,  6  Taunt  118. 

at  the  bar,  and  ciyflians  having  been  (a)  Fligkt  v.  BoUand^  4  Russ.  298. 

eaOed  in,-— Per  Raymond,  C.  J.,  *«  We  (6)  Keane  t.  Boycott,  2  H.  Bl.  51 1 . 

are  all  of  opinion  that  this  contract  is  (c)  Bowling  v.  Magmre^  Caa.  tern, 

not  void,  bat  only  voidable  at  the  elec-  Plunk.  I ;  and  aee  GaMon  v.  Frankum, 

tion  of  the  infimt;  and  as  to  the  person  I  De  G.  &  S.  561. 
of  lull  age,  it  absolutely  binds. "^     See 
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contract  to  make  an  appointment.     She  cannot  be  bound 
personally  by  any  instrument,  the  necessary  and  essential 
character  of  which  is  contract.     On  this  principle  Sir  John 
contTftct        Leachy  M.  R.,  decided  Chester  y.  Piatt  (e),  where  he  refiised 
rncotoher     to  cuforce  an  a^eement  for  purchase  against  a  married 
JJjjjjJJ^*  woman,  although  it  had  been  manifestly  entered  into  by 
her  with  reference  to  her  separate  estate,  she  being  de- 
scribed in  it  as  "  B,feme  coverte,  having  a  separate  estate  at 
her  own  disposal;"  observing  that,  "to  hold  that  a  mar- 
ried woman,  having  only  contracted  to  appoint,  shall  be 
compelled  to  complete  that  contract  by  an  actual  appoint- 
ment, is  perfectly  inconsistent  with  all  the  authorities."    It 
has  also  been  decided  (/)  that  a  married  woman  cannot  be 
sued  at  law  upon  a  contract  made  in  regard  to  her  sepa- 
rate estate. 
Can  bind  her       9.  As  the  wifc  caunot  bind  herself  by  contract,  so  nei- 

husband  fur  ''  ' 

neoMsarioa  fj^Q^  cau  shc  bind  her  husband,  except  as  his  agent  and 
for  necessaries.  A  husband,  by  the  marital  contract,  un- 
dertakes to  supply  his  wife  with  necessaries  suitable  to 
his  estate  and  condition ;  if  he  fail  to  furnish  her  with 
such  things,  he  makes  her  impliedly  his  agent  to  purchase 
them;  if  he  supply  her  properly,  such  implication  of  agen- 

prindpie  Af    cy  does  not  arise  (a).     The  husband  is  never  liable  for  the 

hu8band*fllia-  ,         . 

buity.  contracts  of  his  wife  unless  he  assent  to  them;  and  of  such 

assent,  as  to  matters  of  household  exigency  which  fall  with- 
in the  dominion  of  the  wife,  cohabitation  is  presumptive 
evidence  (A).  This  presumption  prevails  even  when  the  wo- 
man lives  with  the  man  as  his  wife,  not  being  married  to 
him;  and  it  makes  no  difference,  that  the  tradesman  who 
supplied  the  goods  knew  this  to  be  the  fact;  "for  it  is  not 

(e)  MS.,  Sittings  after  T.  T.  1831.  tion  of  his  Judgments,  p.  229;  for  that 

(/)  MarOaU  v.  Rutter,  8  T.  R.  of  Hyde,  J.,  1  Mod.  124,  and  for  that 

545.  of  HaU,  C.  B.,  see  Bac.  Abr.  Barom 

ig)  Afcmby  v.  Scott^   1  Lev.   4;    1  <$•  Feme, 

Sid.  109;  for  the  judgment  of  Sir  O.  (h)  Per  Lord  //o//,   EtAerinffton  v. 

DrUlgman,  C.  J.,  see  Baimister's  cdi-  Parrott^  Salk.  118. 
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to  be  supposed  that  he  would  look  to  the  credit  of  a  woman 
of  that  description,  and  not  to  that  of  the  man  by  whom  she 
was  supported'^  (%),  And  this  liabiKty  will  continue  even 
after  they  have  separated,  unless  the  party  supplying  the 
goods  has  been  informed  of  the  separation,  or  unless  there 
be  circumstances  from  which  it  might  have  been  inferred 
that  she  was  no  longer  the  man's  agent  (&).   The  husband's  Extent  of 

o  \  X  husband's 

liability  extends  only  to  necessaries  suited  to  his  estate  and  ^^»^^^' 
condition,  though,  in  one  case,  Lord  EUenborough  seems  to 
hare  laid  it  down  at  Nisi  Prius,  that  "  if  he  allow  his  wife 
to  assume  an  appearance  which  he  is  unable  to  support, 
he  is  answerable  for  the  consequences''  (I).    This  liabi-  Husband 
lity  is  in  no  way  affected  by  his  becoming  lunatic,  inas-  innatic. 
much  as  the  law  gives  the  wife  authority  to  pledge  his 
credit  for  her  support,  if  from  any  cause  whatsoever  it 
should  become  necessary  for  her  to  do  so, —  she  not  being 
in  fault, — and  his  becoming  insane  is  no  revocation  of  that 
authority  (m). 

10.  The  wife's  implied  agency  may  be  rebutted  by  vari-  ^**'«^p"- 
ous  circumstances  If  the  husband  give  notice  to  a  parti-  ^^^^^^ 
cnlar  tradesman  not  to  trust  his  wife,  that,  of  course,  puts 
an  end  to  her  agency  (n).  If  the  order  be  excessive  in 
point  of  extent,  or  extravagant  with  regard  to  the  hus- 
band's income,  this,  together  with  other  circumstances, 
may  be  sufficient  to  raise  an  inference  that  she  was  not 
acting  in  pursuance  of  any  authority  from  her  husband  (o). 
And  the  same  inference  would  follow,  if  the  husband  sup- 
ply her  with  money  sufficient  for  the  purchase  of  necessa- 

(0  Per  Lord  Km^om^    WaUon  t.  EtkerifigtoH  v.  Parrott,   1  Salk.  118, 

Tkrtikdd^  2  £sp.   637;    Hobinton  r.  Lord  Raym.  1006. 

Makom,  I  Camp.  245.  (o)  Freedone  t.  Butd^^  9  C.  &  P. 

(i)  H^an  Y.  Sanu^  12  Q.  B.  460.  643,  an  action  to  recover  a  balance  of 

(0  WaiiAman  v.  Wakefidd^  1  Camp.  700/.  for  fiincy  birds  supplied  to  the 

120.  defendants  wife;  Lane  y.  Inmnumger^ 

(«a)  Read  t.  Legard^  15  Jar.  494.  13  M.  &  W.  368,  an  action  to  recover 

<ii)  ilfan6y  t.  Scott,  1    Sid.    121;  npwardi  of  5000?.  for  millinery. 
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ries,  and  the  tradesman  with  whom  she  deals  has  notice  of 
that  fact  (p),  or  the  credit  be  given  expressly  to  the  wife  (q). 
Rertieatioii  11.  As  an  express  authority  would  be  revoked  by  death, 
•8«n<7.  80  also  is  this  implied  authority.  If,  therefore,  a  tradesman 
has  been  in  the  habit  of  supplying  goods  to  a  woman 
living  with  a  man  as  his  wife,  and  continue  to  supply 
them  after  his  death,  not  being  aware  of  that  fistct,  he  can- 
not recover  the  price  of  such  goods  against  his  estate,  un- 
less there  be  an  express  contract  to  supply  goods  after  his 
death.  In  such  a  case  he  trusts  at  his  peril,  whether  the 
credit  is  given  upon  the  order  of  a  mistress  or  a  married 
woman  (r) :  neither  it  seems  is  the  widow,  under  such  cir- 
cumstances, liable  for  goods  supplied  in  the  interval  be- 
tween the  death  of  the  husband  and  the  amval  of  intel- 
ligence of  his  death  (a). 
vThat  ftre  ne-  12.  The  obligation  which  the  law  casts  upon  the  hus- 
band is,  to  supply  his  wife  with  necessaries  suited  to  his 
estate  and  degree.  What  are  such  necessaries  is  therefore, 
in  every  case,  a  question  of  fact  depending  upon  the  cir^ 
cumstances.  In  Montague  v.  Benedict  (t)y  jewellery  sold 
to  the  defendant's  wife  without  his  knowledge,  she  hav- 
ing been  supplied  on  her  marriage  with  jewellery  suit- 
able to  her  condition, — and  in  Beaton  v.  Benedict  {u),  kid 
gloves,  ribands,  muslins,  lac^s,  silks,  and  silk  stockings 
(some  of  the  articles  being  of  a  very  expensive  description) 
furnished  to  the  defendant's  wife  without  his  knowledge  or 
subsequent  sanction,  her  wardrobe  being  at  the  time  weU 
supplied, — ^were  held  not  to  be  necessaries. 
Sifcrniir'^  13.  Where  husband  and  wife  are  living  separate  from 
•eparate.       ^^]^  Other,  a  different  view  of  the  wife's  authority  springs 

(j>)  HoU  V.  Brien^  4  B.  &  Aid.  252.  {t)  3  B.  &  C.  631 ;  S,  C,  nom.  Man- 

(q)  Ibid.;  Meical/ey.ShatP,^Cam]^  tagve  v.   JEtpmane^   1  C.  &  P.  356, 

22;  Benilejtf  v.  Grijin^  5  Taunt.  356.  502. 

(r)  Blades  v.  Free,  9  B.  &  C.  170.  («)  5  Bing.   28;  and  »ee  SmM  v. 

(»)  Smout  V.  mety,  10  M.  &  W.  I.  Sherif  of  Middlese^r^  15  Eait,  610. 
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out  of  that  circumstance.  During  cohabitation,  the  pre- 
sumption is,  that  she  has  authority  to  contract  for  neces- 
saries until  the  contrary  is  shewn;  when  she  is  living  se- 
parate from  her  husband  the  presumption  is  the  other 
way.  "The  plaintiflf,"  observed  Abbott,  C.  J.,  in  Main- 
waring  v.  Ledie  (v),  "must  shew  that,  under  the  circum- 
stances of  the  separation,  or  from  the  conduct  of  the  hus- 
band, she  has  such  authority/'  This  would  be  imposing  ra- 
ther too  onerous  an  obligation  on  the  tradesman.  It  would 
be  more  correct  to  say,  that  the  tradesman  supplies  goods 
to  a  woman  living  separate  from  her  husband  at  his  own 
risk.  It  is  for  the  husband  to  shew  that  the  articles  were 
not  necessary,  or  that  he  has  made  her  a  sufficient  allow- 
ance, or  some  other  matter  which  discharges  him.  In 
Ozard  v.  Damford  (x).  Lord  Manafidd  says,  that  "  if,  upon 
separation,  the  husband  agrees  to  make  his  wife  a  sufficient 
allowance  and  pays  it,  she  has  no  further  demand  on 
him.''  That  is  enough  to  rebut  the  inference  of  agency  (y); 
and  it  is  immaterial  whether  the  party  supplying  the 
goods  knows  of  the  allowance  or  not  {£),  The  only  ques- 
tions are,  whether  the  allowance  be  sufficient  (a),  and 
whether  it  has  been  paid;  for  a  mere  agreement  to  make 
the  wife  a  sufficient  allowance  will  not  rebut  the  hus- 
band's liability  for  necessaries,  unless  it  be  actually  paid  (6). 
If  not  paid,  the  wife,  even  though  the  maintenance  be 
secured  by  deed,  is  not  put  to  her  remedy  on  that,  but 
can,  notwithstanding,  bind  her  husband  by  a  contract  for 
necessaries  (c) ;  nor  is  his  liability  discharged  even  by  a 

(r)  Moo.  &  M.  18;  and  see  Ed-  saries,  it  \b  incumbent  to  shew  that  he 

v^rdM  y.  TaweUt  5  M.  &  O.  624.  knew  of  the  separate  maintenance.*^ 

(*)  Sclw.  N.  P.  (1 1th  edit)  294.  S.  P.,  Reeve  v.  TU  Marquis  ofConyng- 

(y)  iMder  V.  Cope^  2  C.  &  Kir.  437.  ham,  2  C.  &  K.  444. 

{x)  Mizen  r.  Pidc,  3  M.  &  W.  481,  (a)  Hodgkhuon  v.  FlOcher,  4  Camp. 

oveiTuling  what  is  reported  to  have  70. 

been  said  by  Lord  Eldon,  in  Rattdyns  (b)  Ozard  v.  Damford,  Selw.  N.P. 

T.  Vamdyke^  3  Esp.  250,  that  **  where  294. 
the  tiadeonan^s  demand  is  for  neces-  (<•)  Nurte  v.  Craig,  2  N.  R.  148. 


leave  her  hns- 
boad'B  house. 
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decree  for  alimony,  unless  the  alimony  be  duly  paid  (d). 
Neither  will  a  mere  assignment  of  personal  property  in 
trust  for  the  separate  use  of  the  wife  be  sufficient  to 
rebut  the  husband's  liability,  unless  he  shew  that  the 
trustees  have  acted  under  the  deed,  and  paid  the  wife 
what  she  is  entitled  to  under  it  (e).  If,  in  point  of  fact, 
the  wife  be  possessed  of  means  sufficient  for  her  adequate 
maintenance,  though  not  coming  from  her  husband,  this 
is  an  answer  to  an  action  against  him  for  the  price  of  ne- 
cessaries (/) ;  but  these  means  must  b^  something  abso- 
lute and  certain — a  mere  pension,  for  instance,  from  the 
Crown,  during  pleasure,  would  not  have  that  effect,  such 
a  pension  not  being  "  what  any  creditor  of  her's  can  be 
supposed  to  give  her  credit  upon  "  {g), 
^itod*fcr"  ^^'  ^^  ^^  husband  expel  his  wife  from  his  house,  or  by 

the  cruelty  of  his  conduct  (A)  compel  her  to  leave  it,  "  he 
sends  with  her  credit  for  her  reasonable  expenses ''(<). 
If  a  wife  leave  her  husband's  house  in  consequence  of 
such  acts  of  personal  violence  on  his  part  as  warrant  her 
departure,  it  does  not  appear  that  the  husband  can  at  any 
subsequent  time,  however  distant,  put  an  end  to  his  lia- 
bility on  her  contracts  for  necessaries,  by  merely  desiring 

{d)  Hunl  V.  Blaquierey  5  Bing.  550.  the  husband  shall  be  liable  for  neces- 
(e)  Burrett  v.  Booty^  8  Taunt.  343.  saries  furnished  to  her  under  these  cir- 
(/)  Clifford  V.  LaJUm^   Moo.  &  M.  cumstances.**    This  dictum  evidently 
101;  Ludlow  ▼.  WUnud^  2  Stark.  86.  points  to  apprehension  of  personal  dan- 
(ff)  ThmpaoH  t.  Hervey,  4  Burr.  ger,  and  does  not  seem  to  admit  the 
2177.  construction  put  upon  it  by  Gaselee^  J^ 
(A)  What  amount  of  cruelty  is  suffi-  — **  I  have  always  considered  the  law 
cient  to  justify  the  wifs's  leaving  his  on  this  subject  to  be  as  laid  down  by 
house,   so   as  to  charge  him  for  ne-  Lord  Kenyon,  that  if  a  man  renders  his 
cesaaries  supplied  to  her,  is  often  a  house  unfit  for  a  modest  woman  to  oon- 
question  of  great  difficulty.    **  Where  tinue  in  it,  she  is  authorised  in  going 
a  wife's  situation    in  her  husband*s  away.^     For  a  curious  illustration  of 
house,"  said  Lord  Kenyan  in  Hodge*  v.  domestic  cruelty,  see  Patemm  t.  Rut- 
Hodges,  1  Esp.  441,  "is  rendered  un-  sdl^  7  Bell's  H.  L-  Cas.  337;  S,  C, 
safe  from  his  cruelty  or  ill-treatment,  I  15  L.  T.  537. 

shall  rule  it  to  be  equivalent  to   his  (i)  /^atrZ,^  v.  Famfyih;,  3  Esp.  251 , 

turning  her  out  of  the  house;  and  that  per  Ijor^Eldon. 
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her  to  return  homa  It  seems  that  *'  it  is  his  duty  to  do 
some  positive  act  to  determine  his  liability;"  and  that 
"in  default  of  an  amicable  arrangement/'  '^if  he  be  de- 
sirous of  compelling  the  return  of  his  wife,  he  must  apply 
to  the  Spiritual  Court  for  that  purpose  "  (k), 

16.  On  a  separation  a  Tnenad  et  thoro,  under  the  decree  Effect  of  w- 


parstion  a 

metuiet 

ihoro. 


of  an  Ecclesiastical  Court,  which  allows  her  alimony,  the 
wife's  contract  for  necessaries  will  not  bind  her  husband, 
even  if  the  alimony  be  insufficient:  the  decree  for  alimony 
and  payment  of  the  amount  discharge  him  from  further 
liability  (f);  but  a  decree  for  alimony,  to  be  paid  from  a 
time  past,  will  not  release  him  from  liability  for  necessa- 
ries supplied  during  that  period,  "for  at  the  time  when 
credit  was  given,  it  was  uncertain  whether  any  or  what 
alimony  would  be  allowed  (w)/' 

16.  If  the  wife  elope  from  her  husband,  and  live  in  Effector 
adultery,  the  husband  cannot  be  charged  upon  her  con-  mcnt. 
tracts  for  necessaries  (n) ;  and  it  makes  no  difference  that 
the  husband  was  the  aggressor,  and  living  in  adultery 
with  another  woman,  and  that  he  had  turned  his  wife  out 
of  doors  at  a  time  when  there  was  no  imputation  upon 
her  character  (o).  Neither  is  he  liable  when  his  wife 
elopes,  though  not  with  an  adulterer  nor  in  an  adulterous 
manner  (|>).  If  a  man,  knowing  his  wife  to  have  com- 
mitted adultery,  allow  her  to  remain  under  the  marital 
roof  with  children  bearing  his  name,  his  liability  con- 
tinues though  he  be  separated  from  her  {q) ;  and  if  he 
receive  his  wife  back  afler  having  committed  adultery, 
his  liability  revives;  and  if  he  turn  her  out  again,  he 
turns  her  out  with  credit  for  her  necessaries  (r). 

(*)  Emery  y.  Emery,  1  Y.  &  J.  601.  (/))  a«rf  ▼.  ffardyman,  Str.  875, 

(0  WUlmmv.SmythjlB.9[>Ad.B0\.  per  Lord  Raymond,  C.  J.;  and   see 

(»)  Keepam  t.  Smiii,  5  D.  &  C.  375.  Hindley  t.  Tke  Marquis  of  Westmeaih, 

(«)  JVom»T.3far<t»,Str.647;  S.P.,  6  B.  &  C.  200. 
Id.  706.  (7)  Norton  v.  Faxan,  1  B.  &  P.  22(?. 

(o)  Comer  v.  Haneock^ST.  R.  603.  (r)  Harris  t.  Jl/orrw,  4  Ks«p.  41. 
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Effect  of  con-       17.  A  person  lunatic  or  idiot,  or  otherwise  mentally 

tract  by  a 

ST' A^^^"**"  incompetent,  has  no  consenting  mind,  and  cannot  there- 
fore, while  in  that  state,  enter  into  any  binding  contract. 
The  legal  incapacity,  arising  from  lunacy,  differs  essentially 
from  the  other  legal  disabilities.  The  act  of  a  lunatic  is  not 
necessarily  void  like  the  act  of  a  married  woman,  or  even 
voidable  like  that  of  an  infant  Indeed  it  was  at  one  time 
a  settled  maxim  of  our  law,  that  a  lunatic  should  not  be 
allowed,  as  it  was  said,  to  stultify  himself  by  setting  up 
the  defence  of  lunacy  («).  This  maxim,  so  irrational  and 
unjust,  has  gradually  given  way  before  the  progress  of  a 
more  humane  and  enlightened  spirit  of  jurisprudence,  and 
may  at  length  be  considered  to  be  exploded.  The  prin- 
ciple established  by  the  modem  cases  seems  to  be,  that 
where  the  contract  is  still  in  fieri,  it  will  not  be  enforced 
against  a  party  lunatic  at  the  time  it  was  entered  into; 
but  that  where  it  has  been  executed  wholly  or  in  part^ 
and  the  parties  cannot  be  replaced  in  statu  quo,  and  there 
has  been  no  fraud  or  imposition  on  the  lunatic,  it  wiU  not 

Execntcci  bc  disturbcd.  Thus,  in  BaMer  v.  The  Earl  of  Portsmouth(t), 
the  defendant,  between  the  years  1818  and  1823,  had  hired 
a  landau  and  phaeton  of  the  plaintiffs,  and  had  thereby 
incurred  the  bill  for  which  the  action  was  brought.  The 
carriages  were  constantly  used  by  the  defendant,  and  were 
suitable  to  his  rank  and  condition.  The  defendant  was 
afterwards  found  lunatic  from  a  date  over-reaching  this 
period.  "  I  was  of  opinion  at  the  trial,"  said  Abbott,  C.  J., 
"  that  the  evidence  given  on  the  part  of  the  defendant 

(«)  As  to  the  rule  of  the  common  law,  oon^jpt.  It  is  immaterial,  however, 
the  older  authorities  differ.  According  now,  which  of  these  is  the  correct  state- 
to  Littleton,  (s.  405),  and  Coke,  (1  Inst.  ment  of  the  common  law,  the  modem 
247  \> ;  Bwerl^^s  ecue,  4  Rep.  123  b,)  authorities,  as  appears  in  the  text, 
differing,  howeyer,  firom  Fitzherbert,  having  placed  the  subject  on  a  satis&c- 
(Nat.  Brer.  202,),  no  man  could  be  toiy  footing. 

allowed  to  stultify  himself,  and  avoid  (t)  5  B.  &  C.  170;  S.  C,  2  C&  P. 

his  acts,  on  the  ground  of  being  nan  178. 
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was  not  sufficient  to  defeat  the  plain  tiffs'  action.  It  was 
brought  to  recover  their  charges  for  things  suited  to  the 
state  and  degree  of  the  defendant,  actually  ordered  and 
enjoyed  by  him.  At  the  time  when  the  orders  were  given, 
Lord  Portsmouth  was  living  with  his  family;  and  there 
was  no  reason  to  suppose  that  the  plaintiffs  knew  of  his 
insanity.  I  thought  the  case  very  distinguishable  from  an 
attempt  to  enforce  a  contract  not  executed,  or  one  made 
under  circumstances  which  might  have  induced  a  reason- 
able person  to  suppose  the  defendant  was  of  unsound 
mind:  the  latter^iv^ould  be  cases  of  imposition  "(^)*  These 
principles  were  fully  considered,  and  have  been  confirmed, 
in  the  late  case  of  MoUon  v.  Oamroitx  (x).  There  it  was 
sought,  by  the  personal  representatives  of  a  lunatic,  to 
recover  back  the  money,  which  had  been  paid  by  him  for 
the  purchase  of  an  annuity  upon  his  life,  from  a  society 
which  had,  at  the  time,  no  knowledge  of  his  unsoundness 
of  mind;  the  transaction  being  in  the  ordinary  course  of 
business,  and  fair  and  bond  fide  on  the  part  of  the  society. 
The  Court  of  Exchequer  held  on  these  facts  that  the  money 
could  not  be  recovered  back,  being  of  opinion,  that,  "  when 
a  person,  apparently  of  sound  mind,  and  not  known  to  be 
otherwise,  enters  into  a  contract  for  the  purchase  of  pro- 
perty, which  is  fair  and  bond  fide,  and  which  is  executed 
and  completed;  and  the  property,  the  subject  matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed,  and 
cannot  be  restored,  so  as  to  put  the  parties  in  statu  quo, 
such  contract  cannot  afterwards  be  set  aside,  either  by 
the  lunatic  himself  or  those  who  represent  him;''  and  that 
this  was  the  present  case,  for  it  was  the  purchase  of  an 
annuity  which  had  ceased. 

18.  The  same  principles  prevail  in  equity,  and  had,  in 

(w)  S,  P,  Brwcn  v.  JoddreO^  3  C.  W  2  Exch.  487;  in  error,  4  Exch. 

&  P.  30;  Daw  v.  Tjady  Kirhcally  8  C.       24. 
&  P.  679. 

C2 
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fact,  been  acted  on,  before  they  were  recognised  at  law. 
In  NieU  v.  Morley  (y),  Sir  W.Grant  refused  to  set  aside  an 
executed  contract  of  purchase  overreached  by  an  inqui- 
sition, the  transaction  being  fair,  and  the  vendor  liaving 
no  notice  of  the  lunacy;  and  in  Price  v.  Berrington{z\ 
an  analogous  case.  Lord  Truro  recognised  and  acted  on 
the  principle  of  that  decision,  observing,  **  The  contract 
has  been  long  executed  with  the  knowledge  of  the  family; 
the  estate  has  been  enjoyed  for  twenty-seven  years;  and, 
without  the  discovery  or  occurrence  of  any  new  circum- 
stances, the  transaction,  after  that  period,  is  sought  to  be 
avoided,  the  purchaser  having  acted  bona  fide,  dealt  witli 
the  estate  believing  it  to  be  his  own,  and  made  important 
family  arrangements  upon  that  footing;  the  disturbance  of 
which  would,  I  think,  be  not  only  highly  inconvenient  but 
unjust" 
Contract  en.       Id.  But  though  equity  will  not  set  aside  an  executed 
ft  lunatic,  "     coutract  merely  on  the  ground  of  lunacy,  it  will  not  en- 

whon. 

force  a  contract  entered  into  with  a  party  who  was  lunatic 
at  the  time,  unless  it  can  be  shewn  that,  at  the  time  of 
entering  into  the  contract,  the  lunacy  was  suspended.  Thus, 
in  Hall  v.  Warren  (a),  the  defendant,  having  entered  into 
an  agreement  for  the  sale  of  an  advowson  to  the  plaintifi^ 
was  shortly  after  found  a  lunatic  from  an  antecedent  pe- 
riod, with  lucid  intervals.     Sir  W.  Oranb,  in  a  suit  to  en- 
force the  contract,  directed  an  issue,  whether  the  defend- 
ant was  a  lunatic  at  the  execution  of  the  agreement,  and 
if  so,  whether  the  contract  was  executed  during  a  lucid 
interval, — the  plaintiff  being  willing  to  take  the  title.    His 
Honor  said,  "  The  law  upon  this  subject  is,  that  all  acts 
done  during  a  lucid  interval  are  to  be  considered  done  by 
a  person  perfectly  capable  of  contracting,  managing,  and 
disposing  of  his  affairs  at  that  period."     ^'If  there  was  a 

Cv)  9  Ve8.  478.  (z)  15  Jur.  999.  (a)  9  Vet.  605. 


Sect.  1.]       Parties  to  the  Contract — Lunatics,  <tc.  21 

valid  and  binding  contact,  the  supervening  incapacity  of 
one  party  cannot  deprive  the  other  of  the  benefit." 

20.  In  considering  the  legal  disability  of  infants  and  NecensaHcs 
femes  covert^  it  has  been  seen,  that,  under  certain  circum-  toaiwauc 

stances,  the  former  can  bind  themselves,  and  the  latter 
their  husbands,  by  a  contract  for  necessaries.  In  regard 
to  this  particular  question,  it  is  obvious,  that  a  lunatic  is 
placed  under  circumstances  different  from  those  of  either 
of  these  parties.  From  the  nature  of  his  malady  he  is  un- 
able personally  to  contract,  or  even  to  take  any  measures 
for  procuring  what  is  necessary  for  him.  If  he  cret  them 
at  all,  they  must  be  supplied  voluntarily  by  persons  hav- 
ing an  interest,  arising  from  humanity  or  some  other  mo- 
tive, in  seeing  that  he  is  duly  cared  for.  If  he  should 
recover,  it  is  probable  that  he  would  be  held  answerable 
at  law  for  necessaries  supplied  to  him  during  the  helpless- 
ness of  lunacy;  and  if  he  should  die  without  reasonable 
satisfaction  having  been  made  for  them,  it  has  been  deter- 
mined, that  his  estate  would  be  liable  in  equity  (6). 

21.  In  analoCT  to  the  modem  decisions  in  regard  to  Effect  of  m- 

,  toxicatlon  at 

lunacy  it  is  now  established,  that  a  party  may  shew,  in  timeofmnk- 
answer  to  an  action  on  a  contract,  that  he  was  in  such  a 
state  of  intoxication  as  to  be  unconscious  of  what  he  was 
doing.  In  Oore  v.  Gibson  (c),  where  the  question  was  upon 
the  validity  of  an  indorsement  of  a  bill  of  exchange,  Parke, 
B.,  thus  laid  down  the  law: — "where  the  party,  when  he 
enters  into  the  contract,  is  in  such  a  state  of  drunkenness 

(6)  WiUianu  v.  WeMitcorth,  5  Beav.  no  agreement  between  the  parties,  if 

235.     The  same  principles  were  vir-  the  defendant  was  intoxicated  in  the 

txiMi\jnetigniaeA,bjKnu/htBrucejy,C,,  nianner  supposed  when  he  signed  the 

in  WemimfiiA  t.  7Wi6f ,  1  Y.  &  C.  C.  C.  paper.     He  had  not  an  agreeing  mind. 

173.  Intoxication  is  good  evidence  upon  a 

(c>  13  M.  &  W.  623.       In  Pitt  ▼.  plea  of  nan  est /actum  to  a  deed,  of  non 

Smitk,  3  Cninp.  33,  a  party  had  signed  eonoeaait  to  a  grant,  of  nan  aagumpgit  to 

an  agreement  for  the  purchase  of  an  a  promise.^*     His  Lordship  directed  a 

estate  when  be  was  *^  quite  drunk. '^  nonsuit,   which   the  Court  of  King^s 

I^rd  EfUnhoraugh  said,  **  There  was  Bench  refused  to  set  aside. 
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as  not  to  know  what  he  is  doing,  and  particularly  when 
it  appears  that  this  was  known  to  the  other  party,  the 
contract  is  void  altogether,  and  he  cannot  be  compelled 
to  perform  it  A  person  who  takes  an  obligation  from  an- 
other under  such  circumstances  is  guilty  of  actual  fraud 
The  modern  decisions  have  qualified  the  old  doctrine,  that  * 
a  man  shall  not  be  allowed  to  allege  his  own  lunacy  or 
intoxication ;  and  total  drunkenness  is  now  held  to  be  a 
defence/'  Courts  of  equity  have  dealt  with  contracts  en- 
tered into  in  this  condition  very  much  as  they  have  done 
with  the  contract*  of  lunatics.  "  I  think,''  says  Sir  W. 
Orant,  in  Cooke  v.  Clayworih  (d),  "  a  Court  of  equity  ought 
not  to  give  its  assistance  to  a  person  who  has  obtained  an 
agreement  or  deed  from  another  in  a  state  of  intoxication ; 
and,  on  the  other  hand,  ought  not  to  assist  a  person  to  get 
rid  of  any  agreement  or  deed  merely  upon  the  ground  of 
his  having  been  intoxicated  at  the  time.  I  say,  merely 
upon  that  ground;  as,  if  there  was,  as  Lord  Hardttncke 
expresses  it  in  Cory  v.  Cory{e\  any  unfair  advantage 
made  of  his  situation;  or,  as  Sir  Joseph  JdcyU  says  in 
Johnson  v.  Medlicott  (/),  any  contrivance  or  management 
to  draw  him  into  drink ;  he  might  be  a  proper  object  of 
relief  in  a  Court  of  equity.  As  to  that  extreme  state  of 
intoxication  that  deprives  a  man  of  his  reason,  I  appre- 
hend that,  even  at  law,  it  would  invalidate  a  deed  obtained 
from  him  while  in  that  condition."  On  these  principles, 
a  lease  obtained  by  the  contrived  and  habitual  intoxica- 
tion of  the  lessor,  immediately  on  his  coming  of  age,  at  a 
very  inadequate  rent,  was  set  aside,  notwithstanding  acts 
of  confirmation,  it  not  appearing  that  at  the  time  he  ''was 
apprised  of  the  true  value  of  his  estate"  (gr).  The  effect  of 
this  temporary  mental  alienation  has  been  adverted  to  in 
various  subsequent  cases;  and  it  seems  to  be  settled,  that, 

(d)  18  Ves.  12.  (/)  3  P.  Wms.  130,  note  (a). 

(e)  1  Ves.  19.  (ff)  Say  v.  Barwick,  1  V.  &  B.  195. 
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when  a  party  seeks  relief  on  this  ground,  he  must  shew  a 
state  of  complete  intoxication  (A). 

22.  The  mere  circumstance  of  being  an  alien  does  not  Effect  of  om- 

.  ,  tract  by  an 

import  an  incapacity  to  contract.  A  contract  with  an  auen. 
alien  enemy  would  be  illegal  (t),  and  therefore  void;  but 
a  contract  with  an  alien  amy  stands  upon  the  same  foot- 
ing as  a  contract  with  a  Britbh  subject,  and  can  be  en- 
forced in  the  same  manner  (k).  If,  however,  after  a  con- 
tract has  been  entered  into  with  an  alien  amy,  war  should 
supervene  with  the  country  to  which  he  belongs,  before  it 
has  been  carried  into  effect,  his  remedy  upon  the  contract 
will  be  suspended  during  the  continuance  of  the  war, 
and  will  only  revive  on  the  return  of  peace  (I).  If  the 
contract  was  originally  lawful,  that  is  to  say,  relative  to  a 
lawful  subject  matter,  and  between  competent  parties, — a 
British  subject  and  a  neutral,  for  example, — ^the  contract 
is  not  invalidated  by  being  made  in  a  foreign  country  (m); 
and  it  seems,  that  an  alien  enemy  may  provide  for  the 
necessities  of  an  Englishman  detained  as  a  prisoner,  and 
on  the  return  of  peace  enforce  the  contracts  made  for 
that  purpose  (n).  If  an  alien  enemy  reside  within  the 
kingdom  by  the  license  and  under  the  protection  of  the 
king,  he  stands  in  the  same  situation  as  an  alien  amy,  and 
his  contracts  may  be  enforced  (o).  On  grounds  of  public  Auen  muy 
policy,  the  contract  of  an  alien  for  the  purchase  of  land  umu;' 
has  been  placed  upon  a  different  footing.  The  contract  is 
valid  as  between  the  parties.  An  alien,  therefore,  may 
contract  for  the  purchase,  or  accept  a  conveyance  of  lands; 
but  he  cannot  hold  them  as  against  the  Crown,  which  may  -^nothoid 
by  a  proceeding  called  '^  an  inquisition  of  intitling,"  pos- 

(A)  Ihmnage  y.   WkitSf   1   Swanst.  (m)  Houriet    v.   Morris,  3   Camp. 

U7;  NagU  r.  BayUn-,  3  D.  &  W.  60;  303. 

Lightfoot  T.  iftfftm,  3  Y.  &  C.  586.  (n)  Antoma  v.  Monhead,  6  Taunt. 

(0  Pctt9  T.  ifefl,  8  T.  R.  548.  237;  DuhamnuU  v.  Pickering,  2  Stark. 

(Jk)  Oppenheimer  v.  Uvy,  Str.  1082.  02. 

(0  E*  parte  BroHumaker,  13  Yes.  (o)    Helia  v.  \ViUiam9,   1  Salk.   46; 

71,  per  Krakim^  C;  Flindt  v.  Waters^  Doniion  v.  Dobree,  2  Camp.  163. 
15  EaBt,260. 
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Natanliaa- 
tion. 


Trustees  and 
agents  tn 
sale. 


sess  itself  of  them.  Upon  office  found,  the  land  belongs 
to  the  Crown.  The  Crown  also  can  claim  lands  vested  in 
a  trustee  for  an  alien  (o),  but  not  the  produce  of  real  es- 
tate devised  upon  trusts  for  sale,  the  purchase-money  to 
i>»aiiienahip.  bc  divided  among  aliens  (p).  By  obtaining  letters  of  de- 
nization, he  can  acquire  the  capacity  to  hold  lands  subse- 
quently purchased,  or  even  to  hold  land  purchased  before 
the  date  of  the  letters,  if  the  Crown,  before  office  foimd, 
has  by  such  letters  confirmed  his  estate  (q).  Great  facili- 
ties for  getting  naturalised  are  fujmished  by  a  recent  sta- 
tute (r)  ;  and  questions  as  to  the  effect  of  the  contracts  and 
assurances  of  aliens  are  likely  to  be  hereafter  of  rare  oc- 
currence. 

23.  It  is  the  duty  of  a  trustee  for  sale  to  get  the  best  price 
he  can  for  the  benefit  of  his  cestui  que  trust.  The  faithful 
discharge  of  this  duty  is  incompatible  with  any  dealing  by 
way  of  purchase  for  himself  As  vendor,  his  obligations 
impose  on  him  the  duty  of  obtaining  the  highest  price  he 
can, — as  purchaser,  self-interest  prompts  that  he  should 
buy  it  at  the  lowest  possible.  His  position,  as  trustee, 
gives  him  ample  means  of  obtaining  superior  information, 
and  many  opportunities  of  taking  advantage  of  that  infor- 
mation for  his  own  benefit  and  to  the  prejudice  of  his  ces- 
tui que  trust.  Courts  of  equity  have,  therefore,  long  been 
in  the  habit  of  holding,  that  a  trustee  shall  not  be  allowed 
to  place  himself  in  a  position  where  his  duty  would  so  ma- 
nifestly conflict  with  his  interest;  and  have  held,  accord- 
ingly, that  a  trustee  cannot  become  the  purchaser  of  estates 
vested  in  him  in  that  character.  ^*  Being  intrusted  with 
the  interests  of  others,  he  cannot  be  allowed  to  make  the 
business  an  object  of  interest  to  himself  («);" — a  principle 


(o)  1  Beav.  90. 

{p)  Du  Hwtrmeliu  v.  Sheldon,  1 
Beav.  79;  S,  (X,  4  My.  &  Cr.  525; 
and  see  3  My.  &  K.  383. 

(7)  Foard rin  v.   Ootcdry^  3  My.  & 


K.  883,  where  all  the  authorities  an 
cited  and  oonsidered. 

(r)  7  &  8  Vict  c.  66. 

{9)  Fork  BuUdifig9  Cb,  v.  MacleHzie, 
8Bro.P.C.  42. 
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which  Lord  Cottenham  thus  expresses:  ''The  Court  will 
not  permit  a  party  to  place  himself  in  a  situation  in  which 
his  interest  conflicts  with  his  duty;  for,  taking  mankind 
at  large,  it  is  not  very  safe  to  allow  a  man  to  put  his  pri- 
vate interest  in  conflict  with  the  duty  which  he  owes  to 
another  (<)."  The  express  point,  however,  that  a  trustee 
for  sale  cannot  himself  purchase  the  estate,  was  first  de- 
cided in  the  great  case  of  Fow  v.  Mackreth  (u).  This  case 
was  frequently  referred  to  by  Lord  Uldon,  who  takes  oc- 
casion repeatedly  to  explain  and  illustrate  the  principle 
of  the  decision.  The  whole  case  read  in  connection  with 
these  remarks  (v)  is  eminently  instructive.  The  subject 
was  one  which  he  had  probed  to  the  bottom,  and  having 
educed  the  true  principle,  he  never  recurs  to  it  without 
manifesting  the  enthusiasm  he  felt  in  contemplating  this 
cherished  o&pring  of  his  legal  sagacity. 

24.  The  rule,  however,  that  a  trustee  for  sale  shall  not  when  tn». 
himself  be  the  purchaser,  is  not  absolute.  As  it  results,  not  ™*^p^' 
from  any  personal  incapacity,  but  from  the  incompatibility 
of  the  obligations  arising  from  his  fiduciary  character  with 
the  instincts  of  self-interest,  it  follows,  that  if,  quoad  the 
particular  transaction,  he  can  divest  himself  of  his  trust, 
and  so  cast  off  the  obligations  incidental  to  it,  he  may  buy. 
This  view  of  the  subject  is  taken  up  and  illustrated  by  Lord 
Hldon  on  a  variety  of  occasions.    In  one  case  he  says, ''  The 

(0  /it  re  Blojf0*$  TViMf,  1  Mac  &  0.  ly  for  the  plaintifi^  or,  in  other  words, 

495.  that  the  tmstee  for  ode  could  not  bay, 

(«)  2  Bro.  C.  C.  400;  S,  C,  2  Cox,  being  giren  shortly,  without  entering 

320,  by  Lord  T^rloiv,  yielding  appa-  into  the  subject    This  decision  was 

rently  with  great  reluctance  to  the  ar-  carried  to  the  House  of  Lords,  and 

gUDMnts  of  the  plaintiff's  counsel.  Sir  there  affirmed :  4  Bra.  P.  C,  8ra  edit, 

John  Seoti^  afterwards  Lord  JSldon,  and  258;  Haig.  Jurid.  Aig.  526. 
Sir  James  Mans/uldy  afterwards  Chief  (v)  Eat  parte  Lacey,  6  Ves.  627; 

Jnatioe  of  the  Common  Pleas;  his  own  Ck)le8  t.   Treeoihkky  9  Ves.  247;  E« 

opinion,  as  recorded  in  a  speech  of  great  parte  Bemtettf  10  Ves.  394;  the  cose  m 

(brce  and  power,  having  been  declared  to  a  church  loase,  refi>rred  to.  Id.  p.  395, 

in  the  first  instance  in  fifiTOur  of  the  de-  was  probablr  Kecck  v.  Sand/ord,  2  Kq. 

fcndant, — his  judgment,  which  wasfinal-  Ca.  Ab.  741. 
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rule  is  not,  that  a  trustee  shall  not  purchase  from  his  cestui 
que  trusty  but  that  he  shall  not  purchase  from  himself.  If  a 
trustee  will  so  deal  with  his  cestui  que  trust,  that  the  amount 
of  the  transaction  shakes  off  the  obligation  that  attaches 
to  him  as  trustee,  then  he  may  buy  (x)/'  And  again:  "A 
trustee,  who  is  intrusted  to  sell  and  manage  for  others,  un- 
dertakes, in  the  same  moment  in  which  he  becomes  a  trus- 
tee, not  to  manage  for  the  benefit  and  advantage  of  him- 
self It  does  not  preclude  a  new  contract  with  those  who 
have  entrusted  him.  The  cestui  que  trust  may,  by  a  new 
contract,  dismiss  him  from  that  character.  But  even  then^ 
that  transaction  by  which  they  dismiss  him  must,  accord- 
ing to  the  rules  of  this  Court,  be  watched  with  infinite  and 
the  most  guarded  jealousy  (y)."  Again,  in  a  subsequent 
case:  "  As  to  the  objection  to  a  purchase  by  a  trustee,  the 
answer  is,  that  a  trustee  may  buy  from  the  cestui  que  trusty 
provided  there  is  a  distinct  and  clear  contract, — ascertain- 
ed to  be  such  after  a  positive  and  scrupulous  examination 
of  all  the  circumstances, — proving  that  the  cestui  que  trust 
intended  that  the  trustee  should  buy;  and  there  is  no 
fraud,  no  concealment,  no  advantage  taken  by  the  trustee 
of  information  acquired  by  him  in  the  character  of  trustee. 
I  admit  it  is  a  difficult  case  to  make  out,  whenever  it  is 
contended  that  the  exception  prevails.  The  principle  was 
clearly  recognised  in  Fox  v.  Mackreth  (z),  and  was  esta- 
blished long  before  (a)."  And  again,  in  a  still  later  case: 
"  He  may,  if  he  pleases,  retire  from  being  a  trustee,  and 
divest  himself  of  that  character,  in  order  to  qualify  himself 
to  become  a  purchaser;  and  so  he  may  purchase,  not  in- 
deed from  himself  as  trustee,  but  under  a  specific  contract 
with  his  cestui  que  trust.  But  while  he  continues  to  be  a 
trustee,  he  cannot,  without  the  express  authority  of  his 
cestui  que  trust,  have  any  thing  to  do  with  the  trust  pro- 

(*)  J'Jjr  parte  Lacey,  6  Vci.  626.  (z)  Ante,  p.  25,  n.  («). 

(y)  lb.  (a)  Coles  v.  Trecothick,  9  Ves.  246. 
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perty  aa  a  purchaser  (fe)."     In  this  case,  on  a  sale  by  pub-  Mortgagees 
lie  auction  under  a  power  contained  in  a  mortgage  deed,  of  sale. 
the  premises  were  purchased  by  C,  the  attorney  and  agent 
of  the  mortgagee.    No  notice  was  given  by  C,  at  the  time 
of  the  sale  or  afterwards,  of  his  attending  and  bidding  on 
behalf  of  the  mortgagee.    Lord  Hldon,  after  laying  down 
the  doctrine  just  quoted,  proceeds:  **  In  order  to  make  the 
sale  in  the  present  case  a  valid  transaction,  it  is  incum- 
bent, therefore,  on  the  mortgagee  to  shew  that  he  had  such 
an  authority,  to  enable  him  to  become  a  purchaser  at  that 
sale.     Now  his  answer  states  the  conversation  between 
himself  and  the  mortgagor's  solicitor  as  amounting  to  such 
an  authority;  but  it  is  at  all  times  a  transaction  to  which 
the  Court  will  look  with  the  utmost  jealousy;  and  it  would 
be  too  dangerous  to  allow  the  solicitor  for  the  cestui  que 
trusty  without  one  word  of  authority,  to  bind  his  employer. 
The  next  question  is  one  of  great  importance,  namely,  sup- 
posing C.  to  be  the  purchaser,  whether,  under  these  cir- 
cumstances, the  sale  was  to  be  enforced.    I  recollect  that 
JLiord  Kenyan  would  not  allow  the  agent  for  the  vendor  to 
bid  at  a  public  auction,  upon  the  ground  that  such  a  bid- 
ding would  have  a  tendency  to  damp  the  sale:"  and,  on  a 
subsequent  day,  his  Lordship  stated,  that,  ^'  although  there 
was  not  the  slightest  ground  for  imputing  to  the  mortga- 
gee either  fraud,  oppression,  or  harshness  of  conduct  to- 
wards the  mortgagor,  he  thought  that,  consistently  with 
the  general  rule,  the  sale  to  C  could  not  stand  (c)/'    A 
mortgagee,  therefore,  with  a  power  of  sale,  cannot  purchase 
the  estate  himself.    The  same  principle  applies  to  any  other 
incumbrancer  with  power  of  sale,  as,  for  instance,  to  an 
annuitant  with  such  a  power  (d). 

25.  But  though  a  mortgagee  cannot  purchase  under  a  Mortgagt^c 

may  buy  tJie 

(It)  Dotcnei  v.   Grazdtrock^  3  Mer.  (d)  In  re  Bloj^^s  Trusf,  1  Mac.  k 

208.  G.  494. 

(r)  lb. 
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equity  of  re-  gale  111  executioii  of  a  power  for  this  purpose,  upon  the 
general  principle  applicable  to  trustees,  he  may  purchase 
the  equity  of  redemption ;  since,  in  regard  to  this  there  is 
no  trust,  and  the  parties  stand  at  arm's  length  (e) ;  though  it 
has  been  said  that  such  a  transaction  is  to  be  looked  at 
"  with  a  great  deal  of  jealousy  (/)."  Where  a  mortgagee 
sells  under  the  General  Order  in  Bankruptcy,  there  it  is 
usual  to  apply  for  leave  for  him  to  bid,  where  he  intends 
to  do  so,  on  a  notion  that  he  was  to  be  considered  the 
seller  (g);  but  this  is  a  misapprehension;  the  assignees  are 
the  sellers.  And  in  a  case  where  the  mortgagee  had  become 
the  purchaser  without  having  applied  for  leave  to  bid,  the 
Creditor maj  Court  of  Review  refused  to  rescind  the  contract  (h).  And 
under  ©xi*.     on  the  same  principle,  a  creditor  who  has  taken  out  exe- 

cutton.  .  X  IT     * 

cution  may  buy  an  estate  sold  under  it,  "for  here  the 

sheriff  is  seller  (%)." 
TniBtee  can-       ^6.  As  a  trusteo  cannot  purchase  in  his  own  name,  so 
the  name  of    ho  canuot  buy  in  the  name  of  another  person;  that  very 
ion;  circumstance  carries  fraud  on  the  face  of  it  {k).    Where  a 

nor  as  agent  porsou  canuot  purchasc  the  estate  for  himself,  he  cannot 

for  another. 

buy  it  as  agent  for  another,  "  all  the  same  mischief  attend- 
ing the  latter  case  as  if  he  were  buying  for  himself  (i)  ;*' 
nor  perhaps  even  employ  a  third  person  to  contract  or  bid 
for  the  estate  on  behalf  of  the  purchaser  (m).  As  the  prin- 
cipal cannot  buy,  so  neither  can  his  agent:  on  this  point 
Lord  Gottenhamy  In  re  Bhye^s  Trust {n},  observes:  "Prac- 
tically, the  agent  is  the  party  who  is  to  conduct  the  sale; 
for,  in  ninety-nine  cases  out  of  a  hundred,  the  principal 

(«)  Hidoet  T.   CboAs,  4   Dow,  16;  (t)  Stratfbrd  t.  TwynanL,  Jac  418; 

KnigU  v.  Matjoribanhy  2  Mac.  &  O.  Waten  v.  Grooms  11  C.  &  F.  684. 

10;  5.C.,  llBeav.  322.  (k)  Lord  Hardurid»  v.  Venum,  4 

(/)  WM  V.  Rorhs,  2  Sch,  &  Lc£  Ves.  411. 

673.  (/)  Per  Lord  Eldon^  Ex  parte  Ben 

iff)  Ex  parts  Du  Cane^  Back,  18;  netty  10  Ves.  383. 

Ex  parte  Afarsh,  1  Madd.  148.     ^  (m)  lb. 

(A)  J^  parte  Ashley,  1  M.  &  A*.  82.  («)  1  Mac,  &  G.  496. 
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takes  no  part  in  it;  he  directs  the  sale  of  the  property,  but 
the  solicitor,  the  auctioneer,  or  the  agent,  is  the  party  who 
is  to  conduct  it,  and  on  whose  exertions  the  result  of  the 
sale  depends;  and^  therefore,  to  say  that  the  principal  is 
incapacitated  but  the  agent  is  not,  would  be  an  absurd  dis- 
tinction, the  reason  remaining  the  same  and  being  as  ap- 
plicable to  the  one  as  the  other.'' 

27.  On  the  same  principle  that  trustees  for  sale  cannot  Andgneeain 

bankruptcj 

buy,  it  has  been  determined  that  assignees  in  bankruptcy  cannot  buy; 
cannot  (o) ;  and,  in  a  remarkable  case  under  the  system  of 
bankruptcy  which  then  prevailed  (p).  Lord  Eldon  held,  that  _nor  aoud- 
the  same  rule  extended  to  the  solicitor  to  the  commission,  ^SLmimton; 
and  also  to  the  commissioners  themselves;  but  though  such  -nor  com- 

misfllonflira. 

questions  could  scarcely  now  arise,  it  is  both  curious  and 
instructive  to  see  the  manner  in  which  they  were  dealt 
with,  at  a  time  when  they  were  of  not  unfrequent  occur- 
rence.   As  to  the  assignees,  Lord  Eldon  observes,  "  I  have 
repeatedly  thought  upon  this  subject     I  have  not  the  least 
doubt  that  assignees  cannot  purchase  for  themselves;  and 
I  think,  if  the  rule  can  be  applied  to  any  class  of  trustees, 
it  applies  with  more  force  to  th^m  than  to  any  other  de- 
scription; for  there  are,  in  other  cases,  many  cestuis  que 
trusts  much  more  able  to  protect  themselves  than  the  trus- 
tees; but  that  is  not  so  with  respect  to  the  bankrupt  or 
the  creditors.    There  is  more  temptation  to  let  the  assig- 
nee wrong  them  than  there  is  to  disturb  him  in  the  enjoy- 
ment of  the  fruit  of  his  misconduct  (g)."    As  to  the  soli- 
citor, he  adds,  "  There  is  no  principle  applying  to  the  as- 
signee that  does  not  apply  to  the  solicitor.    He  is  the  man 
of  business  of  the  assignee, — ^his  agent  in  the  sale;  in  a 
strict  sense,  the  vendor.    He  is  the  person  to  collect  par- 
ticulars; frame  conditions  of  sale;  advise  as  to  the  price. 


(o)  Est  parte  H^noldi,  5  Ves.  707;  0>)  ^parU  Bmmett,  10  Ves. 

rr  parU  Theaiiet^  1  M.  &  A.  323.  (q)  lb.  395. 
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Af^tfor 
Mdo  cannot 
bargain  for 
a  benefit  to 
hlmscld 


Under  such  circumstances,  the  safety  of  mankind  requires 
the  Court  to  act  upon  the  general  principle.  It  is  clear, 
therefore,  that  the  solicitor  cannot  buy  for  himself  (r)." 
And  as  to  the  commissioner:  '^  Can  the  commissioner  buy 
for  himself?  Consider  what  he  is:  what  are  his  duties; 
his  obligations,  as  they  respect  the  bankrupt,  the  assignees, 
the  creditors,  and  considerations  of  public  duty?"  and,  af- 
ter commenting  on  and  illustrating  these  various  aspects 
of  the  question  with  his  usual  fulness  and  felicity,  con- 
cludes, "  It  is,  therefore,  impossible  to  permit  a  commis- 
sioner to  purchase  («)/' 

28.  The  principle,  that  a  trustee  or  agent  for  sale  shall 
not  himself  buy,  applies  to  every  case  which  comes  within 
the  mischief  it  was  designed  to  prevent;  and,  therefore,  if, 
instead  of  buying  for  himself,  he  agrees  to  accept  a  benefit 
from  an  intended  purchaser,  the  sale  cannot  be  main- 
tained (f).  Where  a  person  placed  himself  under  the  ad- 
vice of  a  dealer  in  English  and  foreign  funds,  and  the 
latter  advised  purchases  and  sales  of  stock,  and  it  after- 
wards appeared  that  these  purchases  and  sales  were  mere- 
ly nominal  transfers  and  re-transfers  of  the  dealer's  own 
stock,  the  differences  being  settled  in  account,  the  trans- 
actions were  set  aside  (t*). 

29.  Nor  is  the  principle  limited  to  cases  of  express  or 
jSrtrfiLS*'"  ®^®^  implied  trusteeship;  it  extends  to  all  cases  where 
^  *°^'        there  is  a  duty  to  be  performed,  in  regard  to  the  subject  of 

sale,  by  the  vendee,  which  may  be  incompatible  with  his 
private  interests  fe).     Thus,  in  the  case  of  Oreerdaw  v. 


No  one  hav- 
ing a  duty 


(r)  Br  parte  Bmnett^  10  Ves.  396. 

(0  BaHey  t.  WoOxm^  Sugd.  Iaw  of 
Property,  726;  see  6  Bligb,  N.a,276,iL 

(«)  Brookman  y.  Hotkackiid^  3  Sim. 
153;  affinncd  on  appeal,  2  D.  &  C.  188. 

(*)  The  principle,  which  has  been 
illustrated  in  the  text  in  the  case  of  the 


eontnct  of  sale,  is  not  limited  to  that 
species  of  transaction,  bat  is  applied  by 
our  Courts  to  erery  species  of  dealing 
where  one  of  the  parties  stands  in  a 
confidential  relation,  which  does  or  may 
enable  him  to  exercise  a  moral  infln- 
ence  more  or  less  powerinl  over  the 
mind  of  the  other.     The  modem  an- 
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King(y)i  an  Act  of  Parliament  empowered  a  rector,  with 
the  consent  of  the  bishop  who  was  the  patron  of  the  liv- 
ing, to  raise  money  by  annuity  for  building  a  new  rectory 
house,  the  plan  of  which  was  to  be  approved  by  the  bishop; 
the  borrowing  of  the  money  was  also  to  be  assented  to  by 
him,  and  various  duties  were  imposed  on  him  in  regard  to 
its  application.  The  bishop  advanced  the  money,  and  ob- 
tained an  annuity  charged  on  the  living.  Lord  Langdale 
held,  that  the  transaction,  though  perfectly  fair,  could  not 
be  sustained;  and  that  it  was  "a  clear  violation  of  those 
rules  which  have  been  established  for  the  defence  of  those 
whose  interests  and  property  have  been  committed  to  the 
protection  of  persons  placed  in  a  fiduciary  situation." 

30.  If  an  agent  buy  for  his  principal  an  estate  vested  in  purchases  by 
a  third  party,  that  party  being  in  reality  a  trustee  for  the 
agent,  the  contract  will  be  set  aside.  "  Where,"  observed 
Lord  Langdale,  in  a  case  of  this  kind,  '^  a  man  employs 
another  as  his  agent,  it  is  on  the  faith  that  such  agent  will 
act  in  the  matter  purely  and  disinterestedly  for  the  benefit 
of  his  employer,  and  assuredly  not  with  the  notion,  that 
the  person,  whose  assistance  is  required  as  agent,  has  him- 
self, in  the  very  transaction,  an  interest  directly  opposed  to 
that  of  his  principal  (z)."  This  case  falls  clearly  within  the 
principle,  that  a  man  shall  not  be  both  buyer  and  seller; 

thoriticfl  are,  Hatdi  t.  Hai<^  9  Ves.  firm  patient  to  his  medical  attendant; 

292,  a  gift  of  an  adTowion  to  a  clergy-  Haroey  ▼.  Mount,  8  Bear.  439,  a  to- 

man  hy  his  ward  immediately  on  her  Inntary  settlement  by  a  younger  sitter 

becoming  of  age;  Hugwmn  y.  Basely,  of  the  whole  of  her  present  and  future 

14  Ves.  273,  Tolnntary  settlement  by  a  property  in  feyour  of  the  eldest  sister, 

widow  upon  a  clergyman  and  hia  fa*  who  had  obtained  great  influence  oyer 

miy;Demiy.JSmmU,7S\m.B39;S.C^  her;  MtUkalle»  y.  Marum,  8  D.  &  W. 

4  My.  ft  Cr.  269,  an  agreement  taken  317,  a  lease  to  a  person  standing  in 

by  a  snigcon  from  an  aged  patient,  by  the   position  of  guardian,  and  at  the 

which  the  ibnner,  in  consideration  of  same  time  filling  the  characters  of  agent, 

past  and  future  seryioet,  was  to  be  paid  receiyer,  and  tenant;  Akeame  y.  Ho- 

25,0002.  after  the  death  of  the  latter;  yan,  1  Dm.  310. 
GOmm  y.  ibMseO,  2  Y.  &  C.  C.  C.  104,  (y)  3  Beay.  49. 

also  a  caae  of  gift  from  an  aged  and  in-  (z)  CfiUeit  t.  Peppercorn,  3  Beay.  83. 
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he  shall  not  be  allowed  to  place  himself  in  a  situation  in 
which  his  duty  to  his  principal  and  his  private  interest 
are  directly  at  variance.  If  an  agent,  employed  to  purchase 
an  estate,  buys  it  for  himself;  he  is  to  be  considered  as  a 
trustee  for  his  principal  (a). 
Attorney  31.  If  an  attomcy  be  employed  as  agent  to  sell  an  estate, 

agcSfiS  he  cannot,  upon  the  principles  above  stated,  buy  it  for 
not  buy.  himself,  either  in  his  own  name  or  in  the  name  of  another 
person.  This  particular  instance  of  the  general  principle 
is  illustrated  by  some  remarkable  modem  cases.  In  Char- 
ter V.  Trevdyan  (6),  a  purchase,  in  the  name  of  a  relation, 
by  an  attorney,  the  steward  and  receiver  of  the  rents,  and 
who  had  had  the  conduct  of  the  sale,  was  set  aside,  after  a 
lapse  of  thirty-seven  years,  although  the  original  purchaser 
had  been  dead  seventeen  years,  the  true  nature  of  the  trans- 
action having  been  then  first  discovered.  The  stem  view 
which  the  Court  takes  of  transactions  of  this  kind,  enforc- 
ing its  principles  as  against  parties  personally  innocent, 
after  such  a  length  of  time,  is  strikingly  expressed  in  the 
judgment  of  Sir  0.  Pepys,  at  the  Rolls  (c),  on  the  origi- 
nal hearing: — "It  does  indeed,"  observes  his  Honor,  "be- 
come the  duty  of  the  Court,  when  transactions  of  long 
standing  are  brought  before  it,  most  anxiously  to  weigh 
all  the  circumstances  of  the  case,  and  to  consider  what  evi- 
dence there  may  have  been,  which,  from  lapse  of  time, 
may  be  lost  But  beyond  this,  in  cases  of  fraud,  I  think 
time  has  no  effect.  Were  it  otherwise,  the  jurisdiction  of 
the  Court  would  be  defeated,  not  because  the  case  was 
not  one  for  its  interference,  but  because  the  author  of  the 
fraud  had  been  enabled  to  continue  his  deception  till  such 
a  time  had  elapsed  as  to  prevent  the  interference  of  the 

(a)  Leei  t.  NuttaU,  1  Ruw.  &  My.  decree  of  Sir  Chariea  Pepyt^  4  L.  J., 

53;  on  appeal,  2  My.  h  Cr.  819;  Tay-  N.  S.,  Chanc,  214. 
lor  V.  SaXnum^  4  My.  &  Cr.  134.  (c)  4  L.  J.,  N.  S.,  Chanc,  214. 

(6)  11  C.  &  P.  714,  affirming  the 
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Court  Such,  fortunately,  is  not  the  law;  and  those  who 
may  be  disposed  fraudulently  to  appropriate  to  themselves 
the  pK>perty  of  others,  may  be  assured,  that  no  length  of 
time  will  secure  them  in  the  enjoyment  of  their  plunder; 
but  that  their  children's  children  will  be  compelled  by 
this  Court  to  restore  it  to  those  frofn  whom  it  had  been 
fraudulently  abstracted."  In  re  Bloyes  Trust  (d),  a  pur- 
chase, under  very  nearly  identical  circumstances,  except 
that  the  transaction  was  more  recent,  was  set  aside  on  the 
same  principles, — ^the  property  being  sold  by  an  annuitant, 
with  power  of  sale,  and  the  purchaser  being  the  solicitor 
employed  in  conducting  it 

32.  In  the  absence  of  any  direct  agency  in  the  conduct  Purchase  by 
of  the  sale,  a  purchase  by  an  attorney  from  his  client,  actingmere- 
though  not  prohibited,  is  regarded  with  great  jealousy  by  chM^Jte^ 
Courts  of  equity.  It  is  to  be  observed,  however,  that  an 
attorney  is  not  a  trustee  for  his  client  A  purchase,  there- 
fore, by  an  attorney  from  his  client  does  not  fall  within  the 
operation  of  the  principle,  that  a  trustee  for  sale  cannot 
himself  be  the  purchaser.  An  attorney,  merely  as  such, 
lies  under  no  positive  incapacity  to  purch&se  from  his  cli- 
ent; but,  inasmuch  as  his  professional  status  and  position, 
the  nature  of  his  employment,  the  confidential  character 
of  his  relations  with  his  client,  the  information  which  he 
may  have  acquired  in  that  character,  and  the  obligations 
under  which  he  may  have  laid  him,  give  him  such  advan- 
tages in  any  dealing  between  them,  that  they  cannot  be 
said  to  stand  in  pari  casu, — ^that  they  do  not  meet  on 
equal  terms, — all  transactions  between  attorney  and  client 
are  vigilantly  watched  to  see  that  no  advantage  has  been 
taken  by  the  former.  Further  than  this,  however,  the  prin- 
ciple does  not  go(6).  Such  a  transaction  stands,  therefore, 
entirely  free  ftom  the  obstructions  which  lie  in  the  way 

(d)  1  Mac.  ft  O.  495.  («)  Cane  v.  Lord  Alien,  2  Dow,  299. 
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Under  what 
circumstan- 
ces a  Iwr- 
gain  with  an 
attorney  will 
be  set  adde. 


Circumstan- 


of  a  trustee  or  agent  for  sale,  and  its  validity  depends  up- 
on considerations  of  a  peculiar  and  entirely  distinct  char- 
acter. The  objection  to  it  lies  in  the  confidential  relation 
between  the  parties,  and  the  possibility  that  the  attorney 
may  unduly  use  the  influence  which  he  possesses  over  the 
mind  of  his  client,  or  improperly  avail  himself  of  the  in- 
formation which  he  has  obtained  in  that  character.  In 
such  a  case,  the  relative  position  of  the  parties  imposes  on 
the  attorney  the  duty  of  giving  the  full  value  for  the  es- 
tate, and  the  oniis  of  proving  that  he  did  so.  On  the  other 
hand,  there  may  be  cases  where,  though  the  relation  of 
solicitor  exists  in  one  transaction,  and  therefore  personal 
influence  and  ascendancy  may  operate  in  another,  yet  the 
relation  not  existing  in  hdc  re,  the  rule  of  equity  requiring 
that  the  purchaser  shall  shew  that  he  has  given  full  value, 
may  no  longer  apply. 

33.  Where,  therefore,  an  attorney  has  availed  himself  of 
knowledge  acquired  in  his  professional  character,  and  not 
communicated  to  his  client,  to  purchase  at  an  undervalue, 
or  driven  a  hard  bargain  with  him  under  circumstances  of 
distress  and  embarrassment  (/),  or  has  otherwise  used  his 
personal  influence  and  professional  character  to  obtain  an 
unfair  advantage  (9),  the  transaction  will  not  be  allowed  to 
stand.  As  where  the  transaction  was  a  grant,  in  consi- 
deration of  400i,  of  an  annuity  of  501.  a  year  by  an  attor- 
ney to  his  client,  an  old  lady  of  eighty,  and  very  infirm 
both  in  body  and  mind,  it  was  set  aside  (A). 

34.  Montesquiou  v.  Sandys  (t)  illustrates  the  case  of  a 


(/)  Molony  y.  VEMranffe^  1  Beat. 
406. 

{g)  WUUs  V.  MiddUUm,  1  Cor,  112. 

(A)  GiUon  T.  Jeyet,  6  Ves.  266; 
Woody.  Doumes,  18  Yes.  120;  Molony 
T.  L'Ettrange^  1  Beat.  406.  And  see 
Sidney  v.  Ranger^  12  Sim.  118,  where 
a  party  to  a  suit,  who  was  also  a  solici- 
tor, haying  the  conduct  of  a  sale  decreed 
by  the   Court,  purchased  for  himself 


under  a  feigned  name;  the  Court,  after 
the  report  had  been  confirmed,  ordered 
the  biddings  to  be  opened,  and  the  es- 
tate re-sold,  reserring  the  costs  of  the 
application.  The  estate  being  re-sold 
for  more  than  double  the  sum  which 
this  party  had  given  for  it,  he  was  or* 
dered  to  pay  these  costs. 
(0  18  Ves.  313. 
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purchase  by  an  attorney,  where  there  was  no  professional  ce»  nnder 
confidence  quoad  the  particular  subject  of  sale,  nor  any  J^^TiJ" 
peculiar  knowledge  possessed  by  him.  In  such  a  case  an  JSb^^W 
attomey  is  considered  by  the  Court  as  standing  in  the  SSw.*^""^ 
same  position  as  any  indifferent  party,  his  professional  re- 
lationship to  the  vendor  casting  upon  him  no  peculiar 
obligation.  "  There  is,"  observed  Lord  Eldon,  "  no  author- 
ity establishing,  nor  was  it  ever  laid  down,  that  an  attor- 
ney cannot  purchase  from  his  client  what  was  not  in  any 
degree  the  object  of  his  concern  as  attorney;  the  client 
making  the  proposal,  himself  proposing  the  price,  no  con- 
fidence asked  or  received  in  that  article,  and  both  ignorant 
of  the  value.  Under  such  circumstances  he  is  not  the  at- 
torney in  hdc  re;  and  therefore,  not  being  under  any  duty 
as  attorney  to  advise  against  the  act,  he  may  be  the  pur- 
chaser." In  this  case  an  attorney,  connected  with  his  cli- 
ent in  different  matters,  some  past,  some  depending,  took 
a  conveyance  of  part  of  his  client's  property  as  a  pur- 
chaser, in  part  discharge  of  a  bill  of  costs  not  at  that  time 
delivered ;  the  money,  the  consideration  for  the  purchase, 
exceeding  the  amount  due  at  that  time,  but  less  than  the 
bill  was  likely  to  be  at  the  final  settlement;  and  it  was 
settled  afterwards  partly  upon  the  ground  of  this  purchase, 
and  the  balance  by  payment  in  money.  There  was  no  evi- 
dence 'to  shew  that  the  purchaser  had  any  peculiar  know- 
ledge of  the  value,  or  that  he  had  made  any  representation 
in  respect  to  it  Lord  Eldon,  after  laying  down  the  princi- 
ple applicable  to  transactions  of  this  kind,  as  above  stated, 
dismissed  a  bill  to  set  aside  the  transaction,  but  without 
costs.  Edwards  v.  Meyrick  (k)  was  a  similar  case.  There^ 
the  vendor  had  obtained  from  his  solicitor  thirty  years' 
purchase  for  the  estate,  at  the  highest  rent  ever  given  for 
it  up  to  the  time  of  sale;  the  solicitor  was  in  no  way  con- 
nected with  that  estate;  and  there  had  been  an  acquies- 

(k)  2  Hare,  60. 
1)2 
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cence  for  eleven  years  from  the  time  of  sale.  The  Court  re- 
fused to  set  aside  the  transaction.  Austin  v.  Chamber8(l), 
a  sale  of  leaseholds  under  an  execution,  furnishes  another 
illustration :  "  It  is  quite  clear,"  said  Lord  Cottenham^  "that 
C.  had  been,  before  the  sale,  the  attorney  of  A.;  and  it  is  quite 
clear  that  he  afterwards  acted  as  his  attorney;  but  he  de- 
nies that  upon  this  transaction,  with  reference  to  this  sale, 
he  acted  asA.'8  attorney;  he  says  he  was  acting  for  him- 
self; that  he  was  a  judgment  creditor;  that  he  had  a  right 
to  attend  the  sale,  and  had  a  right  to  purchase;  and  that 
he  was  acting  in  the  character  of  judgment  creditor.  If 
he  was  not  acting  with  a  view  to  the  interests  of  his  client, 
who  had  been  his  client  before,  and  was  his  client  after- 
wards, he  had  a  right,  undoubtedly,  to  throw  off  his  char- 
acter of  solicitor  at  that  particular  time,  and  to  exercise 
the  right  which  belonged  to  him  in  another  character." 
The  cases  illustrating  the  rule  that  prohibits  a  party  who 
has  acquired  professionally  a  knowledge  of  a  client's  af- 
fairs, from  ever  using  that  knowledge  for  his  own  or  any 
other  person's  benefit,  are  as  applicable  to  counsel  as  to 
attomies  (m),  and,  indeed,  apply  to  all  persons  who  have 
acquired  any  peculiar  knowledge  of  the  subject  of  sale  in 
consequence  of  having  been  confidentially  employed  in 
any  other  character  by  the  vendor. 
Pnrchaseby       35.  It  happens  sometimos  that  an  attorney  contracts 

an  attorney  ,  , 

affected  aiM  f^ith  his  cUcut  with  reference  to  property  which  is  the 
tenw^**""  s^ty^ct  of  pending  litigation.  In  Wood  v.  Downea  (n),  a 
leading  case,  Lord  Eldon  observes,  "  This  case  appears  to 
me  as  to  be  regarded  in  two  points  of  view;  the  trans- 
action liable  to  objections  of  two  kinds:  first,  as  bringing 
forward  the  consideration  of  the  effect  of  a  bargain  be- 
tween an  attorney  and  his  client,  for  the  benefit  of  the 
attorney,  before,  pending,  and  after  a  suit;  and  not  only 

(/)  6  C.  &  F.  1.  (w)  Carter  t.  Pahn^,  8  C.  &  F.  687,  705. 

(»)  ISVes.  120. 
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for  his  benefit,  but  connected  with  the  very  article  and 
sabject  in  contest  in  a  snit,  in  which  he  was  about  to  be 
engaged.  The  objection,  therefore,  is,  not  merely  that  which 
flows  out  of  the  relation  of  attorney  and  client,  but  beyond 
that» — if  not  cured  by  a  distinct,  separate,  detached  trans- 
action, after  all  the  circumstances  and  every  objection  were 
known  and  understood, — ^upon  the  fact  that  this  was  the 
purchase  of  a  title  in  litigation,  with  reference  to  the  law 
of  maintenance  and  champerty:"  and  accordingly,  being  of 
opinion  that  there  had  been  no  effectual  confirmation,  his 
Lordship  set  aside  the  sale  upon  terms  of  redemption  (o). 

36.  Where  two  persons  stand  to  each  other  in  the  rela-  Pnrduaebr 

*  tenant  for 

tion  of  tenant  for  life  and  remainderman  or  reversioner  in  ^^^'^' 
fee,  there  is  no  reason,  independently  of  special  circum- 
stances, why  the  one  should  not  purchase  from  the  other. 
Where,  however,  this  relation  subsisted  by  virtue  of  a  set- 
tlement, and  the  settled  estates  happened  to  be  sold  under 
the  decree  of  the  Court  of  Chancery,  Lord  Eldan  was  con- 
stantly in  the  habit  of  expressing  his  disapprobation  of  the 
tenant  for  life  becoming  the  purchaser  of  the  estatea  It 
was,  however,  at  last  decided,  in  Howard  v.  Ducane  (p), 
that  trustees  for  sale,  with  the  approbation  of  the  tenant 
for  life,  may  sell  to  the  tenant  for  life;  but  this  decision  is 
an  exception  to  the  general  principle.  Lord  Eldon  ex- 
pressly put  the  case  upon  the  practice  of  conveyancers, 
which  he  did  not  think  it  safe  to  unsettle;  and  states,  that 
he  should  have  said  oriirinally  it  would  not  do.     And,  ac — by  rector  or 

glebe  land. 

oordingly,  it  has  since  been  determined  that  a  purchase  by 
a  rector,  in  the  name  of  his  curate,  of  part  of  the  glebe 
lands,  sold  for  the  redemption  of  the  land-tax,  cannot  be 
sustained,  although  such  a  sale  is  by  commissioners  ap- 
pointed by  the  Crown,  two  of  whom  must  be  parties  to  the 
conveyance  (g). 

(o)  And  see  Jonet  v.  Tkonuu,  2  Y.  (/>)  1  T.  &  R.  81. 

k  C.  498,  an  analogous  case.  (7)  Grover  v.  I/uffell,  3  Russ.  428. 
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1.  Thb  second  essential  of  the  contract  of  sale  is,  that  the 
subject  matter  of  it  be  something  which  is  legally  saleable. 
According  to  the  civil  law,  "  Omnium  rerum  qaaa  quia  ha- 
bere, vel  possidere,  vel  persequi  potest,  venditio  recte  fit;  quae 
vero  natura,  vel  gentium  jus,  vel  mores  civitatis  commerdo 
eamerunt,  earvm  nuUa  venditio  est  (f),"    The  same  pnnci* 
pie  governs  the  law  of  England;  every  species  of  property 
which  is  held  in  private  right,  even  contingencies  and  pos- 
sibilites  («), — the  rei  speratce  emptio  and  the  spei  emptio  of 
the  civil  law, — being  saleable,  unless  the  sale  be  prohibited 
by  statute,  or  be  contrary  to  public  policy.    It  is  no  ob- 
jection to  the  contract  that  the  thing  sold  does  not  belong 
to  the  vendor  at  the  time  of  sale:  ^*Rem  alienam  distror 
here  quern  posse,  nulla  dubitatio  est (t)"    It  is  sufficient  if 
there  be  a  possibility  of  his  acquiring  it  before  the  time 
appointed  for  delivery  (u). 
choeeainoc-      2.  At  commou  law,  every  cstato  and  interest  in  land, 
whether  corporeal  or  incorporeal,  whether  present  or  fu- 
ture, provided  it  was  in  possession  or  vested  in  right,  was 
alienable  (v) ;  but,  in  order  to  prevent  maintenance  and 
multiplication  of  suits,  it  was  an  established  maxim,  that 
no  possibility,  right,  title,  or  other  thing  that  was  not  in 
possession,  or  vested  in  right,  could  be  granted  or  assigned 
to  strangers.     Hence  a  contingent  remainder,  though  it 
might  be  released  or  extinguished  in  the  fee,  was  inalien- 
able to  a  third  person,  except  by  a  fine;  but  by  8  &  9  Vict, 
c.  106,  s.  6,  all  contingent  and  other  executory  interests 


tlon. 


(r)  Dig.  18.  1.  De  contrah.   empt  28.  £  Ulp. 
34.  88. 1, 2.  f.  PaiiL;  6.  pr.  f.  Pompon.  («)  IfibUewhite  ▼.  APMortMy  6  M. 

(»)  Alexander  v.  The  Duke  of  Wei-  ft  W.  462,  pyerruling  Bryan  v.  Letcie, 

li»gton^  2  Ru88.  &  My.  35.  Ry.  &  M.  386. 

(0  Dig.  18.   1.    Do  contrah.  cmpt  (r)  Perk.  8.91. 
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in  real  estate,  and  rights  of  entry,  have  been  made  assign- 
able For  the  same  reason,  a  chose  in  action  was  incapa- 
ble of  being  assigned,  and  could  not  be  transferred  even 
by  act  of  law;  nor  was  it  considered  to  pass  to  the  king 
by  the  general  transferring  words  of  an  act  of  attainder  (x) ; 
but  this  role,  in  the  case  of  bonds,  covenants,  and  person- 
al contracts  for  the  payment  of  money,  "  has  been  so  ex- 
plained away,  that  it  remains  at  most  only  an  objection  to 
the  form  of  the  action  "  (y) ;  and  Courts  of  law  will  set 
aside  a  release  to  the  obligor  of  the  bond,  covenantor,  or 
debtor,  after  notice  of  the  assignment  (s).  Courts  of  equi- 
ty have  long  been  in  the  habit  of  supporting  the  assign- 
ment of  contingent  remainders  and  contingent  interests, 
and  also  of  choses  in  action,  for  valuable  consideration, 
on  the  ground  of  contract  (a).  With  respect,  however, 
to  a  chose  in  action,  the  form  of  assigning  it  is  in  the  na- 
ture of  a  declaration  of  trust,  and  an  agreement  to  permit 
the  assignee  to  use  the  name  of  the  assignor  in  order  to 
recover  possession.  And  hence  a  chose  in  action,  though 
not  assignable  at  law,  may  be  transferred  in  equity,  which 
considers  the  assignor  a  trustee  for  the  assignee.  When, 
therefore,  in  common  acceptation,  a  debt  on  bond  is  said 
to  be  assigned,  it  must  still  be  sued  for  in  the  name  of  the 
obligee,  the  person  to  whom  it  is  transferred  being  rather 
an  attorney  than  an  assignee;  and,  consequently,  a  power 
of  attorney  to  sue  in  his  name  ought  always  to  be  insert- 
ed in  the  assignment,  and  notice  should  be  forthwith  given 
to  the  persons  liable  to  pay,  in  order  to  perfect  the  trans- 
fer as  against  third  persons  (6),  and  prevent  payment  to 
the  assignor,  or  a  subsequent  or  other  assignee.    The  as- 

(*)  Af^irqw  of  Wineketter't  oam^  3  («)  Alner  y.  Cfwrge^  1  Camp.  392; 

Rep.  2  b;    Shep.  Touchi.  240;    Vin.  PkOipt  v.  ClageU^  11  M.  A  W.  84. 

Ahr.  Atttgnmeni^  B.  D.;    Bac.   Abr.  (a)  Co.  Litt.  232.  b.  n.  1;  Fetme's 

CrantB^  D.  Kx.  Dev.  627. 

(y)  MoiUr  v.  MUUr,  4  T.  R.  340,  (6)  RyaUy.HmcUi,  1  Atk.  165;  and 

per  BuiUr,  J.  •«  3  Rum.  68. 
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signee  of  a  chose  in  action  takes,  of  course,  subject  to  the 
same  equities  to  which  the  assignor  was  liable  (c).  Rights 
of  action,  debts,  and  claims  to  monej  due  on  contract, 
may,  therefore,  now  be  purchased  without  making  the  pur- 
chaser guilty  of  maintenance.  If  the  purchaser  give  an 
indemnity  to  the  vendor  against  costs,  the  contract  will 
then  amount  to  maintenance,  and  be  void  (d). 

^^^  3.  By  the  32  Hen.  8,  c.  9,  s.  2,  the  sale  of  pretenced  titles 
is  prohibited.  A  "pretenced  right  or  title"  is  where  one 
is  in  possession  or  receipt  of  the  rents  and  profits,  and  an- 
other that  is  out  of  possession  claims  them  (e).  Thus  a 
sale  by  an  administrator  of  a  term  of  which  the  intestate 
died  possessed,  but  which,  after  his  death,  was  held  by 
parties  claiming  adyersely,  and  of  which  he  (the  adminis- 
trator) had  never  had  possession,  is  void,  as  well  at  com- 
mon law  as  by  the  statute,  as  being  the  sale  of  a  "  pretenced 
title"  (/).  On  the  other  hand,  an  agreement  by  the  vendor 
of  an  estate  with  the  purchaser,  that  the  latter,  indemni- 
fying the  former,  might  use  his  name  in  certain  suits  al- 
ready commenced  for  arrears  of  rent  and  dilapidations,  is 
not  void  as  savouring  of  champerty  (g).  An  assignment 
of  a  bare  right  to  file  a  bill  in  equity  for  a  fraud  committed 
on  the  assignor  is  contrary  to  sound  policy,  and  is  void  (K), 

Sale  of  of-  4.  By  the  5  &  6  Edw.  6,  c.  16,  s&  2, 3,  the  sale  of  all  pub- 

lic offices  touching  the  administration  of  justice,  the  col- 
lection of  the  revenue,  and  certain  other  specified  matters, 
is  declared  to  be  void;  and  by  the  49  Geo.  8,  c.  126,  s.  1, 
the  provisions  of  this  Act  are  extended  to  Scotland  and 

(c)  TWrfoM  y.  Benaon,  2  V«m.  764;  (/)  Doed^WiUiamaY.Evcuu,  1C.B. 

as  to  the  equitable  assignment  of  a  debt,      717. 


see  Eat  parte  Aldenony  1  Madd.  63;  (ff)  WiUiaim  y.  Protkeroe^  5  ] 

Lett  y.  Morns,  4  Sim.  607.  309;  and  see  Ooohe  y.  Field,  15  Q.  B. 

(rf)  Harrntgton  v.  Long,  2  My.  k  K.  460. 

590;  Jonee  y.  Thonuu,  2  Y.  &  C.  498.  (A)  Proeeer  y.  Edmondt,  1  Y.  A  C. 

(«)  Per  Montague^  C.  J.,  PaHridge  •  481. 
V.  Strangcy  Plowd.  88. 


Sect.  2.]  Sutject  of  Sale— Offices,  41 

Ireland,  and  to  all  offices  in  the  gift  of  the  Crown  and  of 
the  East  India  Company,  subject,  however,  to  an  exception 
as  to  the  sale  and  purchase  of  certain  offices  in  the  palace, 
and  of  commissions  in  the  army  at  the  regulated  prices 
and  by  the  authorised  regimental  agents  acting  without 
fee  or  reward  (t).    All  assignments,  trusts,  and  money 
bargains,  therefore,  respecting  public  offices  not  within  the 
exception  in  the  statute,  are  void  ( j).    It  has  been  held, 
that  a  transaction  equivalent  to  an  agreement  for  the  sale 
of  the  offices  of  sub-distributor  of  stamps  and  collector  of 
assessed  taxes,  is  within  the  operation  of  these  statutes  (Ar), 
both  of  them  being  offices  **  connected  with  the  receipt  of 
the  revenue."'    The  office  of  a  mere  clerk  is  not  of  course 
within  the  operation  of  these  Acts  (Q,  nor  the  fellowship 
of  a  collie  (m),  on  the  ground  that  there  are  no  duties  of 
a  public  nature  att-ached  to  it    A.,  an  attorney,  holding 
various  offices,  clerkships,  and  stewardships,  agreed  with  B., 
that  they  should  enter  into  partnership  for  twenty  years, 
and  that  the  profits  arising  from  the  said  appointments  and 
stewardships  should  be  considered  as  partnership  property; 
and  also  that,  if  A.  should  die  during  the  term,  then,  dur- 
ing such  period  as  no  son  of  A.  should  be  a  partner  in  the 
said  business,  E  should  be  interested  in  half  the  business, 
and  the  executors  and  administrators  of  A.  should  have  the 
profits  of  the  remaining  moiety  thereof:  such  a  contract  is 
not  void,  as  being  a  contract  for  the  sale  of  an  office;  and 
the  latter  clause  is  no  violation  of  the  22  Geo.  2,  a  46,  s. 
1 1  (n).    It  seems  that  an  agreement  by  a  solicitor  to  give 
an  unqualified  party  a  share  of  the  profits  arising  from 
business  in  which  he  was  employed  through  the  interven- 
tion of  the  latter,  is  not  illegal  (o). 

(0  5  &  6  Edw.  6,  c.  16,  B.  7.  («)  FmM  t.  Kmff'i  ChU.,  10  Beay. 

(J)  Gar/orth  t.  Feartm,  1 H.  Bl.  S28.  491 . 

{k)  IfopkinM  V.  Preteott,  A  C.  B.  578.  (»)  Storjf  t.  Oiftom,  9  C.  B.  110. 

(/)  Asfon  V.  GuiMHdl^  3  Y.  ft  J.  136.  (o)  Chrdom  y.Dalzellj  16  Jar.  186,  R. 
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5.  Where  an  office  is  not  saleable,  neither  are  the  profits 
of  it,  "  it  being,"  as  observed  by  the  Court  of  Common 
Pleas,  in  Barwick  v.  Reade  (p),  "  contrary  to  the  policy  of 
the  law,  that  a  stipend  given  to  one  man  for  future  services 
should  be  transferred  to  another  who  could  not  perform 
them/'  It  is  upon  this  principle  that  the  half-pay  of  an  of- 
ficer is  not  the  subject  of  sale  (q) ;  and  that  the  assignment 
of  the  income  and  profits  of  a  clerk  of  the  peace,  subject 
to  an  allowance  for  the  payment  of  a  deputy,  is  void  (r). 

6.  The  statutes  against  simony  (s)  do  not  in  anywise 
interfere  with  or  prohibit  the  sale  of  an  advowson,  or  the 
right  of  presentation  to  a  living  which  is  full  at  the  time 
of  sale.  If  the  benefice  be  vacant,  the  presentation  for 
that  turn  cannot  either  directly  or  indirectly  be  the  subject 
of  sale  (f) :  even  if  the  incumbent  be  sick  and  dying,  the 
sale  of  the  next  presentation  will  be  valid,  unless  the  na- 
ture of  the  contract  be  really  simoniacal,  as  if  it  be  made 
with  a  view  to  the  presentation  of  a  particular  clerk  (u). 
By  the  3  &  4  Vict.  c.  113,  it  is  enacted,  that,  "  it  shall  not 
be  lawful  for  any  spiritual  person  to  sell  or  assign  any 
patronage  or  presentation  belonging  to  him  by  virtue  of 
any  dignity  or  spiritual  office  held  by  him,  and  that  every 
such  sale  or  assignment  shall  be  null  and  void."  By  a 
subsequent  Act  (t;),  however,  it  is  declared,  that  this  provi- 
sion shall  not  extend  to  any  agreement  touching  any  ad- 
vowson or  patronage,  or  right  of  presentation  or  nomina- 
tion of  any  spiritual  person  to  any  cure  or  benefice,  dona- 
tive, or  perpetual  curacy,  or  to  serve  any  church  or  chapel 
authorised  by  the  1  Geo.  1,  st.  2,  a  10,  or  by  any  Act  passed 
for  the  amendment  thereof,  or  by  the  8  &  9  Vict.  c.  70,  or 
any  Act  recited  therein. 


(/>)  1 H.  BL  627. 

(7)  Marty  v.  Odlum^  3T.  R.  681; 
S,  P.,  LitterdaU  v.  The  Duke  (f  Mon- 
trose, 4  T.  R.  248. 

(r)  Palmer  v.  Bo/«,  2  B.  &  B.  672. 


(«)  31  Eliz.  c.  6;  12  Anne,  c.  12. 
(0  Brookesbys  case,  Cro.  EliB.174. 
(a)  Fo»Y.  Dp.  of  Chester,  6  Bing.  1 ; 
1  Dow  k  C.  416. 
(r)  J)&10Vict,c.88. 
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7.  Previous  to  the  1  &  2  Will.  4,  c.  32,  the  sale  of  game  oamc 
was  ill^aL  By  that  statute,  all  persons  having  game  cer- 
tificates, and  gamekeepers  (subject  to  certain  qualifications), 
may  sell  game  to  persons  duly  licensed  to  deal  in  game  (w) ; 
and  a  penalty  is  imposed  on  any  person  not  having  a  game 
certificate,  and  not  being  a  licensed  dealer,  who  shall  sell 
game  to  any  person  whatsoever,  and  upon  any  person  duly 
authorised  by  virtue  of  a  game  certificate  selling  game  to 
any  person  but  a  licensed  dealer  in  game  (ps),  with  an  ex- 
ception as  to  innkeepers  (y),  and  also  upon  any  person  not 
being  a  licensed  dealer  buying  game  from  any  person  ex- 
cept a  licensed  dealer  (z\  and  also  upon  licensed  dealers 
buying  from  uncertificated  persons  (a). 

8.  It  is  enacted,  by  the  24  Geo.  2,  c.  40,  s.  12,  that  no  saioofspirit- 
person  snail  maintain  an  action  for  the  pnce  of  any  spi- 
rituous liquors,  "  unless  such  debt  shall  have  been  really 
contracted  at  one  time  to  the  amount  of  20^.  or  upwards." 

It  has  been  held  upon  this  statute,  that  this  Act  does  not 
extend  to  liquors  supplied  to  an  officer  in  the  army,  to  be 
used  out  of  his  house  by  recruits  and  others  under  his 
command  (6) ;  nor  to  liquors  sold  to  an  eating-house  keeper 
for  the  purpose  of  being  consumed  by  his  customers  (c) ; 
nor  to- liquors  supplied  by  an  innkeei>er  to  the  guests  lodg- 
ing in  his  house  (d).  It  may  be  reasonably  doubted,  whe* 
ther  these  decisions  rest  on  a  sound  foundation;  and  they 
are  certainly  at  variance  with  the  decision  of  the  Court  of 
King's  Bench  in  Bumeyat  v.  Hv4;chinson  (e),  where  it  was 
held,  that,  in  an  action  for  a  tavern  bill,  the  plaintiff  was 
not  entitled  to  recover  for  any  items  under  20a  supplied 
to  the  guests,  Lord  Tenterden  observing,  "  The  words  of 

(w)  Sect.  17.  T.  Smithj  3  Camp.  9. 

(«)  lb.  8. 25.  (e)  Per  Lord  KenyoHy  Jaok$on  y, 

(y)  lb.  8. 26.  AttriU,  Peake,  180. 

(«)  lb.  s.  27.  (d)  Per  Lord  Abinffer^  Prodor  v, 

(a)  lb.  8. 28.  NickohoM,  7  C.  ft  P.  67. 

(6)  Per  Lord  EUenhorough^  Spencer  («)   6B.  k  AM.  241. 
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the  Act  are  free  from  doubt  They  contain  a  general  and 
absolute  prohibition  of  the  sale  of  spirits,  unless  delivered 
in  quantities  amounting  to  more  than  20&  at  one  time. 
We  are,  however,  desired  to  narrow  the  construction,  by 
introducing  the  qualification  of  a  sale  to  the  consumer  him- 
self, and  by  confining  it  to  the  case  where  the  spirits  have 
been  sold  alone.  But  it  would  be  a  great  evil  to  intro- 
duce such  qualifications;  and  I  think  if  we  did  so  we 
should  probably  defeat  the  intention  of  the  legislature." 
In  a  subsequent  case  (/),  identical  in  circumst^inces  with 
Jackson  y.AUriU,  the  same  Court  observes,  "  That  the  pro- 
hibition is,  in  terms,  of  all  sales  of  spirituous  liquors  to  a 
less  amount  than  20«.,  it  is  impossible  to  doubt;  and  to  in- 
troduce an  exception  not  there  to  be  found,  and  which,  if 
intended,  might  have  been  so  easily  introduced  and  ex- 
pressed, is,  we  think,  to  curtail  and  abridge  thej  meaning 
of  plain  words  in  a  manner  which  no  rule  of  construction, 
of  which  we  are  aware,  warrants.'^  A  bill  of  exchange, 
part  of  the  consideration  for  which  is  spirituous  liquors 
sold  in  less  quantities  than  of  20^.  value,  is  totally  void, 
though  part  of  the  consideration  was  for  money  lent  (jg). 
If  payments  are  made  on  account  of  a  tavern  bill,  con- 
taining items  for  spirits,  and  nothing  is  said  at  the  time 
as  to  the  appropriation  of  such  payments,  the  tavern 
keeper  may  appropriate  them  in  discharge  of  his  claims 
for  the  spirits,  and  sue  for  the  rest  of  his  bill  (h). 
Goods  tor  9.  The  mere  sale  of  prohibited  goods  abroad  to  a  British 

subject  does  not  contaminate  the  contract,  though  the 
seller  knew  that  they  were  to  be  smuggled  into  this  coun- 
try (t).  But  if  the  vendor  lend  any  assistance  toward  the 
smuggling  of  them,  as  by  sending  the  goods  in  an  unusual 
kind  of  vessel,  or  packing  them  in  a  peculiar  manner  suit- 


(/)  //uffke9  V.  2>ow,  1  Q.  B.  294.  (A)  PkiUpoti  y.  Jon6$,  2  A.  &  E.  41. 

(ff)  Scoa  V.  GiUtttore,  3  Tauut  226.  (t)  Jfolman  v.  Joknmmj  Cowp.  341 . 
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able  for  that  purpose^  he  cannot  resort  to  the  laws  of  this 
country  to  assist  him  in  carrying  his  contract  into  execu- 
tion (A). 

10.  The  effect  of  imposing  a  penalty  on  the  sale  of  a  par-  Effect  of  im- 
ticular  article  is  thus  stated  by  Lord  HoU  in  BarUett  v.  mutyonMOe. 
Vinor  (t):  "Every  contract  made  for  or  about  any  matter 

or  thing,  which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a  void  contract;  though  the  statute  itself  doth 
not  mention  that  it  shall  be  so,  but  only  inflicts  a  penal- 
ty on  the  offender;  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute.  As 
for  instance  in  the  case  of  simony,  the  statute  only  inflicts 
a  penalty  by  way  of  forfeiture,  but  doth  not  mention  any 
avoiding  of  the  simoniacal  contract;  yet  it  hath  been  al- 
ways held  that  such  contracts,  being  against  law,  are  void/' 
This  dictum  must  be  regarded  as  having  been  somewhat 
qualified  by  modem  decisions,  which  have  determined  that 
the  imposition  of  a  penalty  does  not  necessarily  avoid  the 
contract.  The  sole  question  in  every  case  is,  whether  the 
statute  means  to  prohibit  the  contract  (m)?  The  imposi- 
tion of  a  penalty  does  not  necessarily  imply  a  prohibition. 

11.  Several  classes  of  dealers  are  required  by  various  sioasbjim. 
Acts  of  Parliament,  passed  for  the  mere  purpose  of  raising  tnauem 

a  revenue,  and  without  any  intention  to  prohibit  or  inter- 
fere with  the  dealing  itself,  to  take  out  a  license  or  a  per- 
mit, and  penalties  are  imposed  on  them  in  case  of  their 
neglecting  to  do  so.  The  question  in  every  such  case  is, 
whether  the  statute  imposes  the  penalty  merely  for  the  sake 
of  revenue,  or  whether  it  means  to  prohibit  the  contract 
If  the  provision  of  the  statute  be  merely  a  regulation  at- 
taching to  the  plaintiff  personally,  and  affecting  him  with 

W  BiffffM  y.  Lawrence,  3  T.  R.  454;  (/)  Carth.  251. 

aMffoi  y.  Penalwia,  4  Id.  468;  Way-  (m)  Oope  y.  Rowlands^  2  M.  &  W. 

meU  y.  JReid,  5  Id.  599;  S.  />.,  L^-  157. 
/oot  y.  Tenant,  1  B.  &  P.  551. 
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the  penalty  for  the  purpose  only  of  securing  the  duty,  the 
contract  may  be  enforced.  Thus  in  Johnson  v.  Hudson  (n), 
the  plaintiff,  a  factor,  sold  tobacco-cigars,  but  had  not  en- 
tered himself  as  a  dealer  in  tobacco,  nor  had  he  a  license, 
and  the  tobacco  went  without  a  permit.  The  Court,  doubt- 
ing indeed  whether  the  plaintiff  from  this  single  instance 
could  be  considered  as  a  dealer,  held,  that,  even  if  he 
were,  he  might  recover  the  price,  as  there  was  no  fraud 
intended,  and  there  was  nothing  in  the  Act  which  rendered 
the  contract  illegal,  and  it  was  only  a  breach  of  revenue 
regulations  protected  by  a  penalty;  "by  which,"  observes 
the  Court  in  Forster  v.  Taylor  (o),  "  we  apprehend  is  to  be 
understood,  revenue  regulations  meant  to  attach  to  the 
plaintiff  personally,  and  affect  him  with  the  penalty  in 
order  to  secure  the  license  duty,  but  in  no  way  to  prohibit 
the  contract'"  The  same  principle  has  been  applied  in  va- 
rious subsequent  cases  (p).  In  Hodgson  v.  Temple  (g),  a 
distUler  had  sold  spirits  to  a  rectifier,  who  was  also  a  re- 
tailer, with  the  knowledge  that  his  vendee  filled  both  char- 
acters, and  had  delivered  the  spirits  not  at  the  place  in 
which  the  retail  trade  was  carried  on,  but  at  the  place  in 
which  he  carried  on  the  business  of  a  rectifier;  and  where 
they  were  delivered,  not  in  the  defendant's  own  name,  but 
in  the  name  of  another  person.  "  This,"  as  is  observed  by 
Lord  Tenter den^  "  was  certainly  a  very  strong  case  (r)  \"  but 
the  Court  of  Common  Pleas  held,  nevertheless,  that  the 
plaintiff  was  entitled  to  recover,  Lord  Ma/nsfidd^  C.  J.,  ob- 
serving, that  "  the  merely  selling  goods,  knowing  that  the 

(n)  11  East,  180,  as  explained  in  sale  of  beer  on  the  credit  of  a  person 

Forster  v.  Taylor,  6  B.  &  Ad.  898.  unlicensed,  for  tlie  nse  of  a  particular 

(o)  5  B.  ft  Ad.  898.  public-house;  SnUih  v.  Mawkood,  14 

(/>)  Brovm  t.  Duncan,  10  B.  ft  C.  M.  ft  W.  452,  contract  of  sale  of  to- 

93,  a  case  under  the  acts  for  the  regu-  bacco  by  a  manu&ctnrer  or  dealer  who 

lation  of  distillers  and  retail   dealers  had  not  complied  with  the  requisites  of 

in  spirits;  Wetherell  v.  Jonef,  3  B.  ft  the  Excise  License  Act,  6  Qeo.4,c.l8. 
Ad.  221,  the  irregularity  of  a  permit;  (q)  5  Taunt.  181. 

Brooker  v.  Wood,  5  B.  ft  Ad.    1052,  (r)  10  B.  ft  C.  98. 
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buyer  will  make  an  illegal  use  of  them,  is  not  sufficient  to 
deprive  the  vendor  of  his  just  right  of  payment;  but  to 
effect  that,  it  is  necessary  that  the  vendor  should  be  a 
sharer  in  the  illegal  transaction.'^ 

12.  On  the  other  hand,  where  the  Acts  contain  regula-  ooodafor 
tions  as  to  articles  which  are  the  subject  of  sale,  and  the 
policy  of  the  Acts  is  for  the  security  of  the  buyers,  and  to 
protect  them  against  the  frauds  of  the  seller,  the  seUer 
cannot  recover  the  price,  unless  he  conform  to  those  re- 
gulations («):  and  accordingly,  in  Forster  v.  Taylor  (t)y  an 
action  by  a  farmer  for  the  price  of  certain  firkins  of  but- 
ter, it  appearing  that  the  firkins  were  not  marked  as  re- 
quired by  the  36  Geo.  3,  c.  88,  the  sale  was  held  to  be  void. 
On  the  same  principle  a  broker  in  the  city  of  London  can- 
not recover  his  commission  for  the  sale  of  stock,  unless 
duly  licensed  pursuant  to  6  Anne,  c.  16,  it  being  the  in- 
tention of  the  Act  not  "  merely  to  secure  a  revenue  to 
the  city;"  but  also  to  provide  for  "the  protection  of  the 
public  and  the  prevention  of  improper  persons  acting  as 
brokers  "  (i*).  So,  in  Ritchie  v.  Smith  (v),  an  agreement,  the 
object  of  which  was  to  enable  an  unlicensed  person  to  sell 
exciseable  liquors,  contrary  to  9  Geo.  4,  c.  61,  was  held  to 
be  illegal;  WUde,  C.  J.,  observing,  "  The  contract  relates  to 
the  sale  of  wines,  beer,  and  spirituous  liquors;  and  it  is 
well  known,  that,  to  legalise  the  sale  of  these  articles,  two 
licenses  are  necessary,  one  from  the  excise,  the  other  from 
the  magistrates  in  sessions.  The  license  granted  by  the 
magistrates  has  no  reference  whatever  to  revenue  purposes; 
it  is  required  solely  for  the  protection  and  preservation  of 
public  morals,  and  the  prevention  of  crimes  and  offences, 

(f)  Langton  v.  Hughes^  1  M.  ft  S.  meaaure. 
593,  action  by  a  druggist;  Bindey  v.  (0  5  B.  &  Ad.  886. 

Bignold^  3  B.  &  Aid.  335,  action  by  a  (»)  Cope  v.  Rowlands^  2  M.  ft  W. 

printer  who  had  not  affixed  his  imprint ;  149. 
jymm  V.  Tkonuu^  1  M'G.  ft  Y.  119,  (v)  6  C.  B.  462. 

action  on  contract  for  sale  by  a  local 
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which  are  subversire  of  good  order  and  the  public  safe- 
ty"(w). 

Fledge.  13.  If  a  personal  chattel  be  pledged  as  security  for  the 

repayment  of  a  sum  of  money,  and  the  pawnor  make  de- 
fault in  payment  at  the  stipulated  time,  this  gives  the 
pawnee  no  right  to  sell  the  pledge,  without  an  application 
to  the  Court  of  Chancery  (x).  Thus,  in  Clark  v.  OiJbert  (y), 
where  a  solicitor  sold  a  lease,  which  had  been  deposited 
with  him  for  the  amount  of  his  bill  of  costs,  the  client 
having  become  bankrupt,  the  Court  held,  that  he  could 
not  retain  the  proceeds  in  satisfaction  of  his  costs — '^  he 
had  the  right  to  retain  the  lease  in  his  possession  until  his 
demand  was  paid;  and  so  far,  by  means  of  the  possession 
of  the  lease,  to  enforce  payment  of  his  demand;  but  he 
had  that  right  only,  he  had  no  right  to  sell  the  lease  and  to 
pay  himself  his  demand  out  of  the  proceeds "'  (2), 

Factor's  lien.  14.  A  factor,  to  whom  goods  have  been  consigned  upon 
sale,  has  a  lien  for  his  advances,  but  he  has  nothing  more; 
and  if  the  principal,  when  called  upon  to  repay  the  ad- 
vanceis,  make  default  in  doing  so,  he  has  no  right,  for  the 
purpose  of  re-imbursing  himself,  to  sell  the  goods  contrary 
to  the  orders  of  his  principal;  although  such  sale  would  be 
a  sound  exercise  of  discretion  on  his  part,  his  authority  to 
sell  not  becoming,  by  reason  of  the  unpaid  advances,  ir- 
revocable as  an  authority  coupled  with  an  interest  (a). 

(w)  And  lee  Law  y.Hodgmm^  1 1  East,  examined,  they  will  be  found  to  be  not 

800;  LUtU  y.  PooU^  9  B.  &  C.  192.  at  Tarianoe  with  the  statement  in  the 

(«)  There  are  lome  anthoritiei  ap-  text 

parently  to  the  contrary:  Lodswood  v.  (y)  2  Bing.  N.  C.  848. 

Ewer^  9  Mod.  278, 2  Atk.  808;  Tueher  {z)  Per  Tindal,  C.  J.,  H). 

T.  WUaon,  1  P.  Wms.  261 ;  PoOtomer  v.  (o)  SmaH  v.  Sandart^  6  C  B.  895 ; 

Dawmm^  Holt,  886 ;  bat  when  eaiefoUy  5.  c,  8  C.  B(  880. 
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Sect.  8.— Of  the  Price. 

1.  Ih  order  to  constitute  the  contract,  the  third  ingre-  There  mnst 
dient  is  the  price.    The  price  must  be  a  sum  certain,  either  oertX. 
fixed  by  the  parties,  or  capable  of  being  ascertained  by 
means  expressly  referred  to  or  implied  from  the  terms  or 
nature  of  the  contract  If  the  sale  were  for  the  price  which  prfndpiea 
the  vendor  had  given,  qtJiantt  tu  eum  ermsti, — ^if  it  were  to  »*▼. 
be  "  on  moderate  terms,''  "  at  the  market  price,"  "  at  a 
fair  price,"  this  would  be  sufficient     According  to  the 
civil  law,  the  price  was  not  certain,  if,  instead  of  being 
agreed  upon  by  the  parties,  it  was  left  to  the  determination 
and  discretion  of  the  buyer,  as  if  the  vendor  said  to  the 
buyer,  "give  me  what  you  think  reasonable,"  quanti  vdis, 
quanti  osquum  piUaveris,  quanti  cestimaveris,  hahdm  emp- 
turn  (a).    Such  a  sale  was  held  to  be  imperfect.    The  same 
view  of  the  contract  was  taken  where  the  price  was  left  to 
arbitration  without  designating  the  arbitrator, — genercUiter 
cUieno  arbitrio  (b).   But  if  the  arbitrator  was  named,  Guius 
tells  us,  that  the  two  schools  of  Roman  jurisconsults  dif- 
fered as  to  the  effect  of  the  agreement :  Labeo  and  Cassiua 
denying  that  there  was  any  valid  contract,  Proculus  in- 
sisting that  there  was(c).    Justinian,  in  the  Institutes, 
adverts  to  the  controversy,  and  decides  it  in  favour  of  the 
Proculeians;  nostra  dedsio  ita  hoc  constituity  ut  quotiens  sio 
composita  sit  venditio,  quanti  ille  ^bstimavsrit,  sub  hdc 
conditione  staret  contractus;  adding,  however,  that  if  the 
arbitrator  either  would  not  or  could  not  fix  the  price,  then 
there  was  no  sale,  tunc  pro  nihib  esse  venditionem,  quasi 
nuUo  pretio  statuito  (d).    The  same  principles,  as  will  be 
seen,  have  been  substantially  adopted  by  our  Courts. 

(a)  Dig.  18.  1.    De  contxah.  empt      p.  f.  Oai. 
35.  g.  1.  f.  Gai.  (c)  Gai.  Com.  3.  s.  UO. 

(&)  Dig.  19.  2.    Locati  conducti.  25.  (d)  Inst.  3.  23.  t.  ]« 

IS 
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Agn^ment  2.  If  paities  ogTce  to  sell  at  a  valuation,  without  stating 
Taination.  jjy  whoui  it  IB  to  be  made,  equity  wiU  supply  the  deficiency, 
and  refer  it  to  the  Master  to  settle  the  price.  If  the  valua- 
tion is  to  be  made  by  persons  named,  and  they  fix  a  price  ac- 
cordingly, the  parties  to  the  reference  are  bound  by  the 
award,  however  unsatisfactory  it  may  be  to  either  of  them, 
provided  it  was  made  bond  fde.  "  If,''  says  Lord  Eldon 
"persons  will  enter  into  an  agreement  to  purchase  at  the 
valuation  of  another  person,  they  must,  in  ordinary  cases, 
be  bound  by  that  valuation;  they  must  be  taken  to  be 
judges  of  the  discretion  and  fitness  of  the  persons  intrust- 
pricetobe  ed"(e).  If  the  parties  to  a  contract  of  sale  agree  to  sell 
fCT^*"^ '°"  at  a  price  to  be  fixed  by  arbitrators,  and  it  happens,  by  any 
means,  that  the  price  cannot  thus  be  ascertained,  the  con- 
tract falls  to  the  ground,  for  equity  will  not  interfere.  Thus, 
in  a  leading  case  (/)  before  Sir  W.  OrarU,  the  agreement 
was  to  purchase  an  estate  at  a  valuation  to  be  made  by  two 
persons,  one  to  be  named  by  the  vendor,  the  other  by  the 
purchaser;  and  if  they  should  disagree,  then  by  a  third  per- 
son, to  be  named  by  them,  whose  determination  should  be 
final  Two  persons  were  accordingly  appointed,  but  they 
differed  in  their  estimate,  and  could  not  agree  upon  an 
umpire.  In  a  suit  for  specific  performance,  and  that  a 
proper  person  might  be  appointed  to  make  the  valuation,  or 
that  it  might  be  ascertained  in  such  other  manner  as  the 
Court  should  direct.  Sir  W.  Grant  was  of  opinion,  that 
there  was  no  agreement  which  could  be  carried  into  exe- 
cution. "  The  only  agreement,  into  which  the  defendant 
entered,  was  to  purchase  at  a  price,  to  be  ascertained  in  a 
specified  mode.  No  price  having  ever  been  fixed  in  that 
mode,  the  parties  have  not  agreed  upon  any  price.  Where 
then  is  the  complete  and  concluded  contract,  which  this 
Court  is  called  upon  to  execute?  The  price  is  of  the  essence 

(«)  Emery  v.  Wase,  8  Veo.  517.  (/)  Mane$  v.  Gory,  14  Veg.  401. 
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of  the  contract  of  sale.  In  this  instance  the  parties  have 
agreed  upon  a  particular  mode  of  ascertaining  the  price. 
The  agreement,  that  the  price  shall  be  fixed  in  one  specific 
manner,  certainly  does  not  afibrd  an  inference,  that  it  is 
wholly  indifferent  in  what  manner  it  is  to  be  fixed.  The 
Court,  declaring,  that  the  one  shall  take,  and  the  other 
shall  give,  a  price  fixed  in  any  other  manner,  does  not  exe- 
cute any  agreement  of  theirs,  but  makes  an  agreement  for 
them,  jxpon  a  notion,  that  it  may  be  as  advantageous 
as  that  which  they  made  for  themseWes.  How  can  a 
man  be  forced  to  transfer  to  a  stranger  that  confidence, 
which,  upon  a  subject  materially  interesting  to  him,  he 
has  reposed  in  an  individual  of  his  own  selection?  No 
substantial  difference  arises  from  the  circumstance,  that,  in 
this  case,  the  decision  may  ultimately  fall  to  an  umpire 
not  directly  nominated  by  the  parties,  as  through  the  me- 
dium of  the  original  nominees  they  had  an  influence  upon 
the  choice.  No  one  could  be  chosen  without  the  concur- 
rence of  the  persons  in  whose  judgment  they  reciprocally 
confided.''  "  In  this  case  the  plaintiff  seeks  to  compel  the 
defendant  to  take  this  estate  at  such  price  as  a  Master  of 
this  Court  shall  find  it  to  be  worth ;  admitting,  that  the 
defendant  never  made  that  agreement;  and  my  opinion  is, 
that  the  agreement  he  has  made  is  not  substantially,  or  in . 
any  fair  sense,  the  same  with  that;  and  it  could  only  be  by 
an  arbitrary  discretion  that  the  Court  could  substitute  the 
one  in  the  place  of  the  other."  So,  where  the  agreement 
was  to  purchase  for  such  price  as  should  be  fixed  by  two 
persons,  one  to  be  named  by  each  party,  or  by  a  third  per- 
son to  be  named  by  them  in  case  they  could  not  agree; 
the  vendor  having  refused  to  name  any  one,  the  purchaser 
filed  a  bill,  praying  the  Court  to  name  some  person  on  his 
behalf,  or  that  it  might  be  referred  to  the  Master  to  ascer- 
tain the  value.  Sir  Joh7i  Leach  said,  ''  I  consider  it  to  be 
quite  settled,  that  this  Court  will  not  entertain  a  bill  for 
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the  specific  performance  of  an  agreement  to  refer  to  arbi- 
tration, nor  will  in  such  case  substitute  the  M^ter  for  the 
^•taj^onto  arbitrators"  {g),  A  party  entered  into  an  agreement  for 
SmJdL*^  ^^^  purchase  of  an  estate^  at  a  valuation  to  be  made  by 
persons  named  "  on  or  before"  a  certain  day,  but  the  valua- 
tion was  not  made,  owing  to  the  conduct  of  the  vendors. 
Sir  John  Leach  held,  "  that,  in  the  case  of  a  reference,  time 
was  as  essential  in  equity  as  at  law;  but  that,  in  equity, 
a  defendant  was  not  permitted  to  set  up  a  legal  defence 
which  grew  out  of  his  own  misconduct,  and  that  this  agree- 
ment was  now  to  be  acted  upon  as  if  no  time  were  limited, 
or  the  time  was  not  passed.  That  a  man  who  agreed  to 
sell  at  a  price  to  be  named  by  A.,  B.,  and  C,  could  not  be 
compelled  by  a  Court  of  equity  to  sell  at  any  other  price; 
but  it  appearing,  that  the  defendant  refused  to  permit  the 
referees  to  come  upon  the  land,  the  Court  had  jurisdiction 
to  remove  that  impediment,  and  would  decree  that  the 
defendant  should  permit  the  valuation  to  be  made  accord- 
ing to  the  contract;  and  if  it  were  so  made,  then  a  supple- 
mental bill  must  be  filed  for  a  specific  performance,  upon 
Rerocation  the  tcHus  of  their  valuation"  (h).  So,  where  the  agreement 
to  refer  tbe  was  for  purchasc  at  a  price  to  be  fixed  by  three  referees, 
two  to  be  named  by  the  parties,  and  the  third  by  the  two  so 
named;  the  referees  were  named  accordingly;  but  before 
they  had  come  to  a  decision,  the  plaintifis  revoked  their 
authority,  and  served  the  defendants  with  notice  of  the  re- 
vocation. The  plaintiffs'  nominee  thereupon  withdrew, 
but  the  other  two  proceeded  with  the  valuation,  and  made 
their  award.  The  plaintifis  then  filed  a  bill  to  restrain  the 
defendants  from  taking  possession;  but  the  Court  refused 
an  injunction,  as  "there  was  nothing  whatever  to  shew, 
that  the  power  which  the  plaintiffs  had  given  to  the  arbitra- 
tors was  revoked  upon  any  just  or  reasonable  ground"  (i), 

(g)  Agar  t.  MackUw,  2  Sim.  &  Stu.       S.  P.  WOks  v.  Davis,  3  Mer.  507. 
416.  (0  Pope  y.  Lord  Duneanwm^  9  Sim. 

(A)  Mone  t.  Meruf,  6  Madd.  26;       177. 
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In  a  case  where  the  agreement  was  for  a  sale,  at  a  price  to  Award  as  to 
be  fixed  by  arbitrators  named,  who  were  also,  by  their  bedeuvered 

'      "  toeach  party 

award,  to  determine  by  whom  and  in  what  manner  the  before  a  day 

^  ^        named. 

conveyancing  and  other  incidental  expenses  were  to  be  paid, 
the  award  to  be  deliyered  to  each  party  "  on  or  before" 
a  day  named,  and  (if  they  could  not  agree)  by  such  person 
as  they  should  choose  for  an  umpire,  provided  the  same 
was  delivered  to  each  party  "  on  or  before"  a  subsequent 
named  day.  Lord  EJdon  being  of  opinion,  that,  upon  the 
fair  construction  of  the  agreement,  it  was  the  intention  of 
the  parties  that  "  the  terms  were  to  be  settled  by  an  award 
to  be  delivered  to  the  parties;"  and  one  of  them  having 
died  before  the  award  was  delivered,  he  held  that  ''  such 
an  agreement  cannot  be  carried  into  execution,  if  it  has 
failed  by  the  death  of  one  of  the  parties,  which  cannot  be 
considered  as  an  accident  against  which  this  Court  will 
relieve"  (i) ;  observing  also,  "  there  is  no  instance  where,  the 
medium  of  arbitration  or  umpirage  resorted  to  for  settling 
the  terms  of  a  contract  having  failed,this  Court  has  assumed 
jurisdiction  to  determine,  that,  though  there  is  no  contract 
at  law,  there  is  a  contmct  in  equity;  and  this  Court  will 
specifically  perform  that  contract  to  which  the  parties  never 
agreed"  (i).  Not  only  will  the  Court  lend  no  assistance 
in  enforcing  an  agreement  to  refer  to  arbitration;  but 
in  executing  an  agreement,  which  comes  within  the  scope 
of  its  jurisdiction,  it  will  strike  out  a  clause,  by  which 
the  settlement  of  a  particular  term  of  the  agreement  was 
to  be  left  to  a  third  party,  and  take  that  duty  upon  itself. 
Thus,  where  an  agreement  for  a  lease  comprised  a  stipula- 
tion,  that  it  should  contain  '^  all  such  usual  and  proper 
conditions,  reservations,  and  agreements,  as  shall  be  judged 
reasonable  and  proper  by  A.  B.,"  the  Courts  in  a  suit  for 
specific  performance,  rejected  this  term,  and  referred  it  to 
the  Master  to  settle  the  lease.  Sir  TT.  Grant,  in  the  course 
of  a  very  instructive  judgment,  observing,  "  there  is  no  in- 

(A)  BlundeUY.  Brtttaryh,  17  Yea.  241.  (/)  Id.  243. 
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stance  of  a  plaintiff  seeking  the  assistance  of  the  Court 
and  obtaining  it,  who  has  been  held  entitled  to  have  any 
part  of  his  relief  administered  through  the  medium  of  a 
reference,  compulsory  on  the  other  party.  A  bill  seeking 
that,  would  be  pro  tarUo  a  bill  to  enforce  specific  perform- 
ance of  an  agreement  to  refer  to  arbitration,  a  species  of 
relief  that  has  never  been  entertained"  (m). 

3.  Assuming  that  the  price  has  been  or  can  be  ascer- 
tained, the  amount  seems  to  be  very  immaterial,  our  law 
differing  in  this  respect  from  the  civil,  according  to  which, 
if  the  price  was  too  little,  miniie  pretium,  the  vendor  could 
rescind  the  contract,  unless  the  purchaser  chose  to  make 
up  the  full  value,  justvm  pretium.  What  was  the  precise 
limit  which  constituted  the  minus  pretiv/m  does  not  dis- 
tinctly appear,  except  that  we  know  the  price  was  too  lit- 
tle if  it  was  less  than  half  the  true  value,  mvnua  autem  pre- 
tium esse  mdetur^  si  neo  dimidia  pars  veri  pretii  soluta  sit  (n). 
The  common  law  proceeds  on  different  principles.  To  sus- 
tain a  parol  agreement  there  must  be  a  valuable  considera- 
tion, money  or  money's  worth;  but^  if  there  be  a  valuable 
consideration,  our  Courts  do  not  Scrutinise  very  closely  its 
adequacy  (o).  Hence,  where  all  the  parties  are  competent  to 
contract,  and  meet  each  other  on  equal  terms,  mere  inade- 
quacy of  price  constitutes  no  ground  for  resisting  the  per- 
formance of  the  contract  (p) :  a  fortiori^  a  contract  is  not 
to  be  set  aside  for  mere  inadequacy  of  consideration  (9) ; 
and  such  a  circumstance  is  of  no  more  weight  in  equity 


(m)  Churlay  ▼.  The  Duke  of  Sanwr- 
«ef,  19Ve8.429. 

(11)  Cod.  4.  44.  De  refcind.  vend. 
2et  8,  in  fine  Const.  Dioclet.  et  Maxim. 

(o)  Hitchcock  ▼.  Coker,  6  A.  &  E. 
456;  Zeiffhton  v.  IToZm,  3  M.  &  W. 
551 ;  Dutchman  y.  Toothy  7  Scott,  710» 
where  28.  6d,  was  lield  a  sufficient  con- 
sidemtion  to  support  a  guarantee  for  the 
price  of  large  consignnients  to  Sidney; 
ffaiffh  ▼.  Brookt^   10  A.  &   E   309, 


where  the  delivery  up  of  a  piece  of 
paper,  without  reference  to  its  contents, 
was  held  to  be  a  sufficient  consideration 
to  support  an  undertaking  for  the  pay- 
ment of  bills  to  the  amount  of  10,000/. 

(jo)  See  Coles  v.  Trecothick,  9  Ves. 
246,  per  Lord  Jl^don;  Western  v.  Rtu- 
seUyZW.k  B.  192,  per  Sir  W.  Grant, 

(9)  Per  Sir  W,  Grant,  Goudand  v. 
De  Faria,  \7  VcB'  25. 
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than  at  law(r).  But,  '^though  inadequacy  of  considera-  prevaitein 
tion  is  not  of  itself  a  sufficient  ground  for  setting  aside  a 
contract,  it  is,  when  gross,  strong  evidence  of  fraud"  (s). 
And  though  a  man  who  meets  a  purchaser  on  equal  terms, 
negligently  selling  his  estate  at  an  undervalue,  has  no  title 
to  relief  in  equity,  yet  the  Court  will  inquire  whether  the 
parties  did  actually  meet  on  equal  terms;  and  if  it  be 
found  that  the  vendor  was  in  distressed  circumstances,  and 
that  advantage  was  taken  of  that  distress,  it  will  avoid 
the  contract  Accordingly,  where  the  vendors,  tenant  for 
life  and  remainderman  in  tail,  both  in  difficulties,  joined 
in  selling  the  estate  for  an  undervalue,  although  the  Court 
refused  to  interfere  on  the  ground  of  its  being  the  sale  of 
a  reversion  (which  it  clearly  was  not,  the  union  of  the 
tenant  for  life  and  remainderman  rendering  it^  in  fact,  the 
sale  of  an  estate  in  possession),  yet  the  purchase  being 
made  at  an  inadequate  price,  without  the  intervention  of 
any  other  professional  assistance  than  the  purchaser's  at- 
torney, and  it  being  in  evidence,  that,  in  this  transaction, 
advantage  was  taken  of  the  distress  of  the  vendors,  the 
conveyances  were  ordered  to  be  set  aside  upon  the  usual 
terms  of  redemption  (t), 

4.  To  the  general  doctrine  as  to  the  effect  of  mere  in-  as  to  the 
adequacy  of  price  the  sale  of  reversionary  interests  is  an  Sfreveiion- 
exception.  It  was  at  one  time  thought,  that  the  purchaser 
of  such  an  interest  must  shew  that  he  had  given  the  full 
value ;  and  if  he  failed  in  doing  so,  that  the  vendor  was 
entitled  to  have  the  contract  set  aside  on  terms  of  redemp- 
tion ;  but  if  that  was  the  conclusion  fairly  deducible  from 
Oowland  v.  De  Fai^  (t*),  which  has  been  doubted  (x\  it  is 

(r)  Wood  ▼.  Abrey^  3  Madd.  423.  406;  Sibberiftg  v.  Tht  Earl  ofBalcar- 

(«)  Per  Lord  Enkine,  Lowther  ▼.  ros,  14  Jnr.  753,  a  case  of  the  same  kind, 

Lowther^  ISVea.  103;  and  see  Moree  where  iTn^A/  Bruce^  V.C.,  rcfiised  to 

v.  Royal,  12Ve8.  373;  Botcer  v.  Ooo-  interfere,  on  the  ground  of  lapse  of  time ; 

per,  2  Hare,  411;  B&rell  y.Vann,  2  Hare,  Wardle  v.  OaHer,  7  Sim.  490. 

450.  («)  17VC8.  20. 

(0   Hood  V.  Abrey,   3  Madd.  417;  (x)  Lord  AUboroughv.  7>y«,7C.  & 

and  see  Moiony  v.  L*E9trange,  1  Beat.  F.  458,  465. 
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The  market    Tkow  Settled  that  it  IB  Bufficieiit  for  the  purchaser  to  shew 
Sent  on'the'  that  he  has  given  the  market  value,  that  is,  such  a  price 

sale  of  a  re-  *  »  ^ 

vewioa  as,  upon  public  competition,  it  would  fairly  realise.  Thus, 
in  Shelley  v.  Nash  (^),  it  was  held,  that,  on  a  sale  by  public 
auction,  honestly  conducted,  the  presumption  was,  that  the 
price  obtained  was  the  full  value  which  could  be  got;  and 
that  in  such  a  case  the  general  rule,  that  the  purchaser  must 
shew  that  full  value  was  given,  did  not  apply.  But  this 
presumption  would  be  rebutted  if  there  was  anything  un- 
usual in  the  conduct  of  the  sale,  or  if  the  vendor  omitted 
any  of  the  precautions  commonly  adopted  to  secure  the  full 
value;  and,  therefore,  where,  on  the  sale  of  a  reversionary 
estate,  it  was  stated  in  the  particulars  that  the  estate 
would  be  sold  "  without  reserve,'^  it  seems  to  have  been 
thought,  that  the  purchaser  must  prove  that  he  had  given 
full  value  (z).  The  law  on  this  subject  was,  however,  first 
put  on  a  satisfactoiy  footing  in  Headen  v.  Rosher  (a). 
In  that  case,  Alexa/nder,  C.  B.,  refused  to  set  aside  a  sale 
of  a  reversionary  interest  in  money  and  stock  on  the  ground 
of  inadequacy,  the  price  stiputated  for  and  actually  paid 
being  somewhat  more  than  two-thirds  of  the  calculated 
value,  and  there  being  "  no  evidence  from  which  anything 
of  undue  practice  could  be  imputed  to  the  defendant" 
In  the  course  of  his  Lordship's  judgment,  which  is  a  lead- 
ing authority  on  the  subject,  he  says — "The  plaintiff's 
case  is  put  on  the  inadequacy  of  the  price  given.  There 
is  no  foundation  for  any  imputation  of  any  other  kind; 
there  is  no  svggestio  falsi,  no  svppressio  veriy  no  confidence 
abused,  for  none  existed.  .  .  A  great  number  of  cases  have 
been  cited;  but  two  have  been  principally  relied  on,  Peor 
code  V.  Evans  and  OowUmd  v.  De  Faria.  Now,  in  the  for- 
mer, there  were  other  strong  circumstances,  quite  distinct 
from  inadequacy  of  price;  and,  from  the  report  itself,  it 
clearly  appears,  that  the  mind  of  the  Judge  who  decided 

(y)  3  Madd.  232.      (x)  Fhx  v.  Wright,  6  Madd.  111.       (a)  1  M*a.  &  Y.  90, 
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it  was  considerably  affected  by  these  circumstances/'  [Af- 
ter pointing  out  these  circumstances^  he  proceeds:]  ''I  oowiandr. 
cannot  make  the  same  observations  with  respect  to  GW-  22^2!*? 
land  V.  De  Faria.  That  comes  very  near  the  present  case;  ^  ^ 
but,  notwithstanding  the  very  great  respect  I  entertain  for 
the  great  Judge  who  determined  it,  I  cannot  bring  myself 
to  adopt  the  principle  which  he  is  reported  to  have  laid 
down  there.  He  is  made  to  say,  that  he  found  the  doc* 
trine  of  the  Court  perfectly  established,  that  the  validity 
of  contracts  of  this  nature  turned  almost  exclusively  upon 
the  circumstance  of  the  adequacy  of  the  price.  He  seems  to 
have  considered,  that  such  guards  are  thrown  round  a  per- 
son about  to  dispose  of  a  reversionary  interest,  that  he  can 
hardly  dispose  of  it  but  by  public  sale.  I  cannot  say  that ; 
and  however  closely  that  case  approaches  to  this,  it  may 
be  observed,  in  answer  to  it,  that  the  decision  was  appealed 
from,  and  the  suit  was  eventually  compromised,"  Apply- 
ing himself,  then,  to  the  circumstances  of  the  case  under 
consideration,  he  proceeds, — "  Here  no  previous  acquain- 
tance existed;  no  undue  influence  was  exerted;  no  means 
were  employed  to  obtain  the  bargain;  all  the  means  used 
were  on  the  other  side. .  .  The  price  agreed  on  and  actually 
paid  was,  in  my  opinion,  the  utmost  that,  according  to  every 
human  probability,  could  have  been  obtained  .  .  The  price 
put  by  the  actuary  can  never  be  procured  in  fact  .  .  The 
price  set  was  the  arithmetical  value;  now,  no  man  will 
part  with  his  ready  money,  and  all  the  advantages  which 
the  power  over  it  confers,  in  exchange  for  a  future  interest 
without  some  compensation  beyond  the  dry  arithmetical 
value  of  it  To  set  this  bargain  aside,  would  be,  in  effect, 
to  decree  that  no  valid  bargain  for  a  reversion  can  be  made 
except  by  auction''  (6).  The  reasoning  in'  this  case  was 
examined  and  adopted  by  Lord  Lyndhurst  in  Potts  v.  Cur- 


(b)  In  ByU  y.  SwmddU^  M'Cl.  527,      and  which  does  not  differ  eaientially 
which  occurred  about  a  year  previootly,      from  Peacock  r.  Evans,  16  Ves.  512, 
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Us  (c),  where  he  enforced  a  contract  for  the  sale  of  a  rever- 
sionary interest  in  stock,  the  price  given  being  sufficient, 
according  to  the  evidence  of  the  auctioneers,  and  something 
more  than  two-thirds  of  the  calculated  value.  And  lastly, 
in  AMborough  V.  Trye^dy,  which  wose  upon  the  grant  of  a 
post-obit  bond  by  the  Earl  of  Aldborough  in  the  lifetime 
of  his  father,  the  doctrine  in  Beaden  v.  Rosher  was  very 
fully  reconsidered;  and  it  was  finally  determined  by  the 
House  of  Lords  that  themai*ket,  and  not  the  cakulated  va- 
inqniry  wiu    luc,  is  the  true  Criterion  of  adequacy.    Where  the  Court  is 

be  directed  '  *         "^ 

t?Q?^aa  ^^*  satisfied  as  to  the  value  by  the  evidence  in  the  cause,  it 
will  direct  an  inquiry  («),  even  in  a  case  where  the  rever- 
sion dqpends  on  a  contingency,  as  the  death  of  the  tenant 
for  life  without  issue  (/);  Lord  CaUenham,  C,  observing, 
"  that  though  it  is  not  v^y  easy  to  ascertain  the  value  of 
such  a  contingency,  yet  that  he  could  not  lay  down  as  a 
rule  that  it  was  incapable  of  valuation*'  (gr). 

5.  If  the  tenant  for  life  and  the  reversioner  join  in  a 
sale,  the  transaction  is  treated  as  a  sale  of  an  interest  in 


the  same  learned  Judge  refused  to  en- 
force the  purchase  of  a  reversionary  in- 
terest in  real  estate,  being  of  opinion 
that  it  waa  **  by  much  too  fiivouiable  a 
bargain  for  the  plaintiff,**the  sum  agreed 
to  be  given  being  not  much  more  than 
half  its  estimated  value.  **  It  was,*' said 
his  Lordship,  **  thrown  upon  the  plain- 
tiff to  make  out  a  case  of  adequacy,  in 
order  to  entitle  himself  to  a  decree,  and 
he  has  not  done  it  in  the  way  that  he 
ought.  The  genera]  condition  of  this 
man,  which  is  represented  to  have  been 
that  of  extreme  indigence,  ignorance, 
imbecility  of  intellect,  and  habitual  in- 
ebriety, was  such  as  should  render  him 
an  object  of  the  protection  of  the  Court  *^ 
And  there  was  a  stipulation  in  regard 
to  part  of  the  purchase-money,  which,  in 
the  opinion  of  the  Court,  ^  no  man  capa- 
ble of  dealing  fSor  his  own  interest  could 
have  acceded  to.*'    Sec  also  Boices  v. 


%,  1  Mer.  436 ;  Newton  v.  Hrmt^  5  Sim. 
621;  Edtcards  v.  Browne,  2  Coll.  100; 
which  are  oases  of  the  same  kind.  In 
Ikiviea  v.  Cooper,  5  My.  &  Cr.  270,  the 
purchase  of  a  contingent  reversionary 
interest  was  set  aside  chiefly  on  the 
ground  of  inadequacy  of  value,  the  con- 
sideration being  an  annuity  for  the  life 
of  the  vend(»',  whose  life  was  known  to 
the  purchaser  to  be  bad,  but  not  be- 
lieved to  be  so  by  himself. 

(c)  1  Younge,  543. 

(d)  7  C.  &  F.  436. 
(«)  Id.  44d,  458. 

(/)  Bootkby  V.  BooOby,  1  Mac.  &  O. 
604;  6'.(7.,2Hall&T.  214. 

(ff)  1  Mac.  A  0. 606,  contrary  to  the 
opinion  expressed  by  Sir  J,  Leach  in 
Baker  v.  Beni,  1  Russ.  &  My.  224.  And 
see  NtckolU  v.  Gould,  2  Yes.  sen.  422. 
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possession,  and  the  rule  as  to  the  sale  of  revearsionary  in- 
terests does  not  apply  (A).    Where  the  subject-matter  of  Buioaato 
sale  is  not  entirely  reversionary,  but  partly  in  possession,  where  the 
it  will  in  every  case  depend  upon  the  circumstances  whe-  S^ljjJ^22J- 
ther  the  rule  as  to  reversionary  interests  shall  prevail  With 
reference  to  this  question,  Lord  Eldon  is  reported  to  have 
said,  "  I  should  certainly  hesitate  long  before  I  laid  it 
down  as  a  principle,  that  if  an  heir  apparent^  dealing  sub- 
stantially for  his  expectations,  is  dealing  also  for  a  present 
obligation,  which  it  is  hardly  possible  that  he  should  dis- 
charge, or  throwing  in  a  present  possession  worth  but  a 
small  proportion  of  the  whole,  he  is  not  entitled  to  the 
protection  given  to  heirs  apparent  dealing  for  their  expec- 
tations.   Such  a  proposition  would  lead  to  most  enormous 
mischief,  and  go  far  to  destroy  the  principle  itself '^(^);  and 
this  view  of  the  subject  was  adopted  and  acted  on  by  the 
Vice-Chancellor  in  Por^more  v.  Taylor  (k).    The  extraor-  -where  the 
dinary  protection  given  to  the  vendor  of  a  reversiwiary  theconcur- 
interest  will  be  withdrawn,  if  it  shall  appear  that  the  ^^^^  *«• 
transaction  was  known  to  the  father,  or  other  person  stand- 
ing in  loco  parentis — the  person,  for  example,  firom  whom 
the  spes  successionis  was  entertained,  or  after  whom  the 
reversionary  interest  was  to  become  vested  in  possession; 
even  although  such  parent  or  other  person  took  no  active 
part  in  the  negotiation,  provided  the  transaction  was  not 
opposed  by  him,  and  so  carried  through  in  spite  of  him  (I), 

(h)  Wood  T.  Abnjfy  8  Madd.  417;  a  minute  enmiiMition  of  this  caa6.  As 
and  see  Sibberuiff  ▼.  7%o  Earl  of  Bal-  to  the  principle  stated  in  the  text,  aa  laid 
oamia,  14  Jnr.  753,  where  this  point  down  by  Lord  Brotisiiain  in  that  caae, 
was  adrerted  to,  thoogh  the  caae  was  he  obseryes,  that  **  it  is  supported  by  no 
disposed  of  on  the  gnnmd  of  lapse  of  authority,  and,  as  a  genend  rule,  can- 
time,  not,  it  is  submitted,  be  supported.  The 

(0  I>am$  r.  The  Duke  of  Marlbo-  knowledge  of  the  parent  matjf^  under 

nN^,  2  Swantt  154.  some  circumstances,  remoye  one  of  the 

(k)  4  Sim.  182.  objections  to  such  a  transaction,  but  the 

(0  Kitiff  Y.  Hamlet^ 2  My.  ft  K.  473;  others  might  still  remain.     The  son  is 

9  Bligfa,  575;  but  see  Sir  Edward  Sug-  entitled  to  be  relieved,  although  the 

den^  Law  of  Property,  pp.  65-^71,  for  father  may  witness  his  ruin  whh  indif- 


ftmily  WC' 
nngement 
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It  appeared  in  WanUe  v.  Carter  (m),  that  throughout  the 
transaction  the  vendor  had  not  only  the  advice  of  his 
own  counsel  and  solicitor,  but  that  his  father's  confi- 
dential agent  and  solicitor  also  assisted  in  the  completion 
of  the  agreement;  and  this  circumstance  was  considered 
by  the  Court  to  have  great  weight  in  negativing  the  alle- 
gation of  fraudulent  conduct  on  the  part  of  the  purchaser, 
^wherethe  Another  exception  to  the  rule  occurs  in  the  mixed  cases 
nature  of  a  of  bargain  and  sale  and  family  arrangement  between  father 
and  son,  where  the  son,  remainderman  in  tail,  makes  over 
to  the  father,  tenant  for  life,  certain  of  his  interests  under 
a  settlement  (n).  The  Court  will  not  view  transactions  of 
this  kind  between  father  and  son  in  the  light  of  reversion- 
ary bargains,  nor  on  that  account  require  the  adequacy  of 
the  consideration  to  be  strictly  shewn,  but  will  rather  re- 
gard them  as  family  arrangements,  with  a  reasonable  de- 
gree of  jealousy;  and  will  not  look  into  all  the  consi- 
derations and  feelings  which  might  actuate  the  parties  in 
entering  into  such  a  transaction* 

A  sub-sale  at  an  advance,  with  notice  of  the  fraudulent 
character  of  the  original  transaction,  will  beset  aside  upon 
the  same  terms  as  would  have  been  imposed  upon  the  ori- 
ginal purchaser;  and  it  makes  no  difference  that  the  origi- 
nal vendor  joined  in  the  conveyance  to  the  sub-vendee,  if  he 
received  no  consideration,  and  was  still  under  the  same  dis- 
tress as  when  he  first  sold  (o) ;  but  if  the  sub-purchaser  had 
no  notice  of  the  original  fraud,  he  cannot  be  disturbed  (p). 


Snb-flateat 
anadyance. 


ference.  It  is  the  aon^s  equity,  althongh 
partly  grounded  upon  public  policy.** 

(m)  7  Sim.  490. 

(n)  TweddeUT.TweddeU^lT.AiKl. 
Ab  to  fiunily  airangementa  of  thia  kind, 
BeeCookeY,BurtehaeUy2J>.kW.ieBi 
Plajford  V.  Plaifard,  4  Hare,  546; 
Edwardt  y,  Broume^  2  Coll.  100,  pur- 
chaae  of  the  reversion  by  tenant  for  life, 
which  was  set  aside;  Bellamy  ▼.  5b- 


Mm,  2  Ph.  425.  And  as  to  fiunily  ai^ 
rangements  generally,  see  Chrdon  ▼. 
GordoHy  3  Swanst  400;  Neale ▼.  Neale, 
1  Kee.  672;  Perwev.  Persm,?  C.  A  F. 
279;  We8&y  ▼.  WetOy, 2D. AW. 502; 
Sturffe  ▼.  Stm^  12  Beav.  229;  SmiA 
Y.  Pinoombe,  16  Jur.  205. 

(o)  Addit  Y.  Chmpbell,  1  Beav.  262; 
4  Beav.  401. 

0>)  Noffle  V.  Ba^,  3  D.  &  W.  70. 
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OF  THE  SALE. 

1.  The  sale  may  be  either  by  private  contract  or  public  siaem»yb« 
auction.    A  sale  by  private  contract  differs  from  a  sale  by  •uJtSmor 
public  auction  only  in  this, — ^that,  in  the  former,  the  par-  *™*^ 
ties  agree  upon  the  price  between  themselves,  in  the  latter, 

it  is  determined  by  public  competition.  As  to  the  former, 
inasmuch  as  it  must  be  evidenced  in  the  same  manner  as 
a  sale  by  auction,  and  its  legal  incidents  and  operation  are 
the  same  in  all  respects  as  the  latter,  it  is  unnecessary  to 
make  any  special  observation,  except  that,  in  some  cases, 
where  the  seller  is  acting  in  a  fiduciary  capacity  as  trustee 
under  a  settlement,  or  where  he  is  selling  by  virtue  of  the 
powers  of  an  Act  of  Parliament,  as  assignee  (for  example) 
in  insolvency,  a  sale  by  public  auction  is  compulsory. 

2.  A  sale  by  public  auction  (a)  is  generally  preceded  by  ParticuiETs 

and  oondi- 
(a)  The  onctioiieer  ia  the  person  em-  eer  has  no  anthorit  j,  as  snch,  to  receive 
ployed  to  conduct  the  sale.  For  this  the  purchase-money:  (MymiY.  Jolifh^ 
purpose  he  ia  the  vendor^s  agent;  his  1  Moo.  &  Rob.  326).  In  general  he  is, 
signature  binds  him;  and,  by  the  terms  under  the  ordinary  conditions  of  sale, 
of  the  contract,  the  deposit  is  generally  authorised  to  receive  the  deposit,  but 
paid  into  his  hands.  If  he  sell  with-  nothing  more.  As  soon  as  the  sale  has 
out  authority,  he  must  pay  all  the  pur-  been  completed,  and  the  deposit  paid, 
chaser^s  costs,  and  the  interest  of  the  he  is/cmcfitfq^SoM)/ and  unless  specially 
purchase-money,  if  it  have  lain  by  un-  authorised  by  the  conditions  or  other- 
productive  ;  ^  for  there  being  no  prind-  wise,  he  has  no  authority  to  receive  the 
pal  who  is  responsible,  the  auctioneer  is  remainder  of  the  purchase -money,  or 
answerable  as  principal,  otherwise  the  make  any  contract  concerning  its  pay- 
purchaser  has  no  remedy :"  Per  Alex-  ment;  (S^kes  v.  Giles,  5  M.  &  W.  625). 
cHK^sr,  C.  B.,  Gkiby  v.  Driver^  2  Y.  &  J.  If  he  be  authorised  to  receive  the  pur- 
555.  On  a  sale  of  personal  chattels,  he  chase-money,  and  he  give  credit  to  the 
may  sue  in  his  own  name  for  the  price :  vendee,  or  take  security  for  its  payment, 
(  WilUanu  v.  MWingttm,  1  H.BL8 1 ;  Cop-  he  does  so  at  his  own  risk.  If  any  loss 
piny,  lfa£bsr,7Taunt237).  Anauction-  be  incurred  through  the  bankruptcy  or 
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the  publication  of  the  particulars  and  conditions  of  sale. 
The  particulars  comprise  a  general  description  of  the  pro- 


insolyency  of  the  auctioneer,  it  fiills 
upon  the  yendor,  whose  agent  he  pro- 
perly is:  (Fenton  ▼.  Broum,  14  Ves. 
U4;  Smith  T.Jadmm,  I  Madd.  620). 
Where  the  vendors  sell  as  ezecutorS| 
and  the  deposit  is  lost  through  the  in- 
ability of  the  auctioneer  to  pay,  it  will 
depend  on  the  circumstances  whether 
they  shall  be  made  personally  respon- 
sible :  (Edmondtv.  Peak^  7  Beav.  239). 
If  he  refuse  to  disclose  the  name  of  his 
principal,  an  action  will  lie  against  him 
for  damages  on  breach  of  contract :  {Han- 
mm  Y.  Rdberdeau^  Peake,  163;  Frank- 
Un  ▼.  Lomond,  4  C.  B.  637).  In  the 
absence  of  a  special  agreement,  the 
amount  to  be  paid  to  the  auctioneer 
will  generally  be  a  pei^centage  on  the 
purchase-money,  regulated  by  the  cus- 
tom of  the  trade.  Where  an  auctioneer 
is  employed,  and  a  sale  advertised,  and 
before  the  sale  the  property  is  sold  by 
the  owner  himself  or  his  solicitor  by 
private  contract,  the  usage  is,  notwith- 
standing, lor  tha  auctioner  to  receive 
his  commission:  (Raii^  v.  Vemon^  9  C. 
k  P.  5593.  Where  several  agents  are 
employed  to  sell  an  estate,  and  one  of 
them  finds  a  purchaser,  but  the  purchase 
is  actually  made  from  another,  the  for- 
mer is  entitled  to  a  commission;  but  the 
jury  are  not  bound  to  give  two  per  cent., 
which  appears  to  be  the  late  of  com- 
mission according  to  the  custom  of  the 
trade:  {Murray  v.  CWme,  7  C  &  P.  584). 
Wheie  the  agent  for  sale  is  to  have  a 
per-centage  on  the  sum  ^  obtained,^  he 
cannot  recover  the  amount  of  his  com- 
mission until  the  produce  of  the  sale 
.  has  been  actually  received  by  the  ven- 
dor or  come  to  his  disposition:  {BvUy* 
Price,  7  Bing.  237).  So  where  an  auc- 
tioneer, at  the  vendor's  dictation,  made 
an  entry  in  his  books  of  the  circum- 


stances of  the  property  in  the  usual 
course  of  business,  for  which  a  fee  was 
paid ;  shortly  afterwaods  a  party,  having 
obtained  information  on  the  subject 
through  his  office,  entered  into  a  treaty 
for  the  purchase  of  the  property,  at  the 
commencement  of  which  a  proposal  for 
the  purchase  was  regularly  made  and 
accepted  in  writing.  The  sale  ulti- 
mately went  off  in  consequence  of  a 
misdescription  as  to  the  extent  of  the 
vendor^s  interest,  and  the  property  was 
afterwards  sold  to  another  person.  The 
auctioneer  then  demanded  his  commis- 
sion, as  set  forth  in  a  printed  hand-bill 
furnished  to  the  vendor  on  \m  making 
the  entry.  The  hand-bill,  after  setting 
out  the  rate  of  commission,  proceeded 
as  follows: — "These  fees  to  be  paid 
when  a  place  or  property  entered  in 
this  office  is  disposed  of  to  a  person 
who  may  have  obtained  any  informa- 
tion respecting  it  through  the  medium 
of  tha  office,  or  whose  proposal  shall 
have  been  accepted.**  The  Irish  Court 
of  Exchequer  held,  that  the  auctioneer 
was  not  entitled  to  his  commission,  up- 
on reasoning^  however,  which,  as  re- 
ported, does  not  appear  to  be  satisfac- 
tory: (OnsfUM  V.  Jr«£^,  1  H.&  J.655). 
The  owner  of  an  estate,  having  employ- 
ed an  auctioner  to  sell,  was  informed 
that  his  terms  were— **  If  the  estate 
should  not  be  sold,  200/.  and  the  ex- 
penses of  advertising;  but  if  the  estate 
should  bo  sold,  either  by  auction  or  be- 
fore the  auction,  then  the  expenses 
would  foU  into  the  commission,  which 
would  vary  according  to  the  value  of 
the  estate,**  according  to  specified  rates. 
The  estate  was  advertised  and  put  up 
to  auction,  but  there  was  no  bidder. 
The  owner  then  employed  another  auc- 
tioneer, by  whom  the  estate  was  sold. 
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perty^  its  distribution  into  lots  (if  so  sold)^  the  name  of  the 
auctioneer,  the  time  and  place  of  sale,  and  a  reference  to 
the  vendor's  solicitor  or  other  agents  for  further  informa^ 
tion.  The  particulars  are  usually  prepared  by  the  auc- 
tioneer from  data  furnished  by  the  vendor  or  his  solicitor. 
This  description  ought  to  be  carefully  and  accurately  pre- 
pared both  with  reference  to  the  quantity  and  quality  of 
the  property,  and  the  nature  and  extent  of  the  vendor's 
estate  and  interest.  Quit-rents,  land-tax,  and  other  in- 
cumbrances (if  any)  should  be  carefully  noticed.  "  I  hold," 
said  Sir  E.  Sugden,  C,  on  one  occasion,  ^'  that  a  vendor 
giving  a  description  of  the  property  to  be  sold  is  bound 
by  it.  I  would  not  allow  a  purchaser  to  take  advantage 
of  a  mere  slip;  but,  on  the  other  hand,  the  Court  expects 
from  vendors  a  clear  and  express  statement  of  the  obliga- 
tions under  which  the  purchaser  is  to  come.  It  is  the  duty 
of  the  seller  to  ascertain  the  correctness  of  the  description 
of  the  property  to  be  sold;  and  he  is  not  at  liberty  to  make 
an  inaccurate  statement,  and  then  say  it  was  the  duty  of 
the  purchaser  before  he  bid  to  institute  inquiries,  and  cor- 
rect mistakes  and  misdescriptions  in  the  particulars ''  (6). 
Inaccuracies  in  the  particulars  cannot  be  set  right  by  the  particnian 
verbal  statements  and  declarations  of  the  auctioneer  at  ^i>^i7oor. 
the  time  of  sale.  ''  The  Court  does  not  in  general  attend  to  ^^ 
that  sort  of  notice,-^the  babble  of  the  auction-room,  as  it 
has  been  called  (c), — except  in  cases  where  it  has  to  consider 
whether  a  purchaser  is  to  take  the  bargain  or  not "  ((2). 

It  was  held,  that  the  anctioneer  first  gligence,  in  conBcquence  of  which  the 

employed  was  entitled  only  to  the  2WA.  nle  is  defeated,  be  can  recover  no  com- 

and  expenses,  and  not  to  the  commis-  pensation  for  his  serrioes:  {Dtmew  y. 

sion  upon  the  price  of  the  estate :  Parhey  DavertUj  3  Camp.  451 ;  S,  P.  Jonstjr, 

B.,  obsenring,  that  the  word  **sold"  AToMuy,  13  Price,  76). 

meant  *"  sold  by  himself  f  and  thai  there  (6)  Marim  t.  Cotter,  3  J.  &  L.  605. 

was  **'  no  proof  that  the  sale  was  brought  (o)  By  Lord  EUenboroughj  3  Camp. 

about  by  any  act  of  his:"  (Oreen,  as-  386. 

signee  of /tony,  r.  jffaU,  12L.  T.  151).  (rf)  Per  Lord  £ZsfoM,  Anton  v.  Tow- 

If  the  auctioneer  be  guilty  of  any  ne-  pooi,  1  J.  &  W.  638. 
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Thus,  where  an  estate  was  described  in  the  particulars  as 
*'  free  from  all  incumbrances/'  and  it  turning  out  that  it 
was  subject  to  a  rent-charge  o(  I7i  a  year,  the  purchaser 
refused  to  complete.  The  vendor  having  brought  his  ac- 
tion, the  Court  would  not  receive  evidence  of  parol  declar- 
ations by  the  auctioneer  at  the  time  of  sale  that  the  es- 
tate was  put  up  subject  to  this  rent-charge,  "  as  it  would 
open  a  door  to  fraud  and  inconvenience,  if  the  auctioneer 
were  permitted  to  make  verbal  declarations  in  the  auction- 
room  contrary  to  the  printed  particulars  "  (e).  So  where, 
on  a  sale  of  timber,  the  particulars  did  not  state  the  quan- 
tity, parol  evidence  offered  by  the  purchaser,  to  prove  that 
the  auctioneer  at  the  time  of  sale  warranted  it  to  be  a  par- 
ticular quantity,  was  held  not  to  be  admissible  '*  (/).  So 
the  reading  of  the  lease  at  the  auction  by  the  auctioneer  has 
been  decided  to  be  no  excuse  for  a  misdescription  of  the 
terms  of  the  lease  in  the  particulars  of  sale  (g).  So  where 
in  the  particulars  of  sale  the  property  was  stated  to  be  held 
upon  three  lives,  and  it  appeared  in  an  action  by  the  pur- 
chaser to  recover  his  deposit,  that  one  of  the  lives  had 
dropped  before  the  day  of  sale,  Lord  Tenterden  refused  to 
receive  the  evidence  of  the  auctioneer  to  prove  that  he 
stated  before  the  sale  that  the  life  had  dropped  (h).  The 
same  rule  extends  to  a  sub-sale;  and,  therefore,  where,  on  a 
sale  of  growing  crops  under  printed  particulars,  A.  became 
the  purchaser  after  a  formal  declaration  by  the  auctioneer 
varying  the  particulars,  which  declaration  was  heard  by  B., 
to  whom  A.  resold,  it  was  held,  that  the  declaration  was 
no  more  binding  upon  B.  than  upon  A.,  and  that  A.  could 
not  enforce  the  contract  against  B.  as  explained  by  the 
auctioneer  (i).  The  rule  applies  also  as  well  to  a  Court  of 
equity  as  a  Court  of  law;  and,  therefore,  in  a  vendor's  suit 

(e)  GuMM  ▼.  Eriari^  1  H.  Bl.  289.  (h)  Bradshaw  y.  Beimett,  5  C.  &  P. 

(/)  PoweU  ▼.  Edmundf,  12  East,  6.       48. 

{ff)  Jofua  ▼.  Edney,  SCamp.  385.  (0  Shdton  ▼.  Lewis,  2  C.  &  J.  4U. 
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for  specific  performance  of  an  agreement  for  the  sale  of  an 
estate,  upon  which  there  was  a  very  large  under-wood,  the 
purchaser  having  insisted  that  he  was  to  pay  only  for  tim- 
ber and  timber-like  trees,  and  not  for  the  plantation  and  un- 
der-wood; evidence  of  the  auctioneer  having  declared  that 
he  was  to  sell  only  the  land,  and  that  everything  growing 
upon  it  must  be  paid  for,  was  held  to  be  inadmissible  (k) ;  ^ 
and  it  makes  no  difference,  though  the  purchaser  bind  him- 
self by  his  agreement  "  to  abide  by  the  conditions  and  de- 
clarations made  at  the  sale  "  (Z).  "  The  reference  to  declara- 
tions at  the  sale,"  said  Sir  Tr.(?ran^,  "  supposing  it  to  mean 
parol  declarations,  will  not  vary  the  case, — such  a  refer- 
ence will  not  let  in  parol  evidence."  If  the  particulars 
be  altered  before  the  sale,  care  should  be  taken  at  the  sale 
to  correct  the  impression  which  may  have  been  created  by 
the  original  particulars  The  auctioneer  should  not  sa- 
tisfy himself  with  merely  reading  the  altered  particulars; 
he  should  pointedly  call  attention  to  the  fact,  that  they 
have  been  altered,  and  in  what  way  (m). 

3.  At  the  time  of  the  circulation  of  the  particulars,  ano-  condition* 
ther  document,  called  the  conditions  of  sale,  is  sometimes 
annexed;  more  frequently,  however,  the  particulars  with 
the  conditions  of  sale  annexed  are  not  circulated  till  some 
time  after  the  sale  has  been  advertised  and  the  particulars 
issued;  and  sometimes  the  conditions  are  not  produced 
till  the  day  of  sale.  As  the  particulars  describe  the  pro- 
perty which  is  the  subject  of  sale,  so  the  conditions  pre- 
scribe the  terms  under  which  it  is  to  be  sold.  The  con- 
ditions of  sale  contain  the  regulations  as  to  the  biddings,  the 
amount  of  the  deposit,  and  the  time  for  the  delivery  of  the 
abstract  and  completion  of  the  contract,  provisions  as  to 
the  payment  of  interest,  restrictions  as  to  the  vendor's  title 
and  the  evidence  of  it,  and  as  to  the  delivery  of  the  title 

(A)  Jenkifmm  y.  Pepy,  cit  6  Ve«.  (/)  Hisigin90Hy.Clowet,UyeB.B\e. 

330.  (m)  Manser  ▼.  Back^  6  Hnre,  446. 

P 
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deeds  or  attested  copies;  a  provision  for  compensation  in 
the  case  of  any  involuntary  error  or  misdescription;  and 
a  clause  enabling  the  vendor  to  rescind  the  contract  in 
the  event  of  the  vendee's  failing  to  fulfil  his  part  of  it 
This  is  the  general  scope  of  the  conditions;  but  they  vary 
in  detail  according  to  the  nature  of  the  vendor's  interest, 
•■  the  tenure  of  the  property,  and  the  state  of  the  title. 

4.  When  the  highest  bidder  (n)  has  been  ascertained,  and 
declared  to  be  the  purchaser  by  the  auctioneer,  the  next 
step  is  to  pay  the  deposit  (o)  and  sign  an  agreement  to  pay 


(»)  In  the  abience  of  a  etipulation 
to  the  contrary,  a  bidder  at  a  nle  may 
conntermand  hia  bidding  at  any  time 
before  the  lot  ib  knocked  down  to  him, 
(Payne  v.  Cbw,  3  T.  R.  148),  the  bid- 
ding being  nothing  more  than  an  offer 
on  one  side,  which  is  not  binding  on  the 
other  till  anented  to,  that  assent  on  the 
part  of  the  vendor  being  signified  by 
knocking  down  the  hammer.  A  sale, 
it  is  obvions,  may  be  very  considerably 
injured  by  the  countermand  of  a  bid- 
ding, and  in  other  respects  such  an  act 
is  inconvenient;  it  is  now,  therefore, 
commonly  stipulated  '^that  no  person 
shall  retract  his  bidding.**  It  has  been 
doubted  whethersuch  a  stipulation  could 
be  enforced,  inasmuch  as  it  would  fur- 
nish a  mode  of  getting  rid  of  the  Statute 
of  Frauds,  to  hold  that  an  action  would 
lie  on  an  implied  agreement  not  to  re- 
tract :  (Jones  v.  Nanney,  13  Price,  99) ; 
but  in  a  case  before  the  Vice-Chaneel- 
lor,  the  sale  being  under  a  decree,  a 
motion  by  a  party  to  be  discharged  from 
his  purchase,  on  the  ground  that  he  re- 
tracted his  bidding  before  the  hammer 
fell,  was  rejused,  with  costs:  (Freer  y. 
HemneTy  13  Sim.  391). 

(o)  The  auctioneer  being  considered 
as  a  depositary  or  stakeholder  (Edtoarde 
▼.  Hbddmg^  5  Taunt.  815),  it  is  his  dn^ 
to  hold  the  deposit  till  the  sale  is  com- 


pleted or  the  contract  rescinded;  and, 
in  the  former  event,  to  pay  it  over  to 
the  vendor  in  part  payment  of  the  pur- 
chase-money; and,  in  the  latter,  to  re- 
turn it  to  the  piirchaser.  He  ought^ 
therefore,  not  to  part  with  it  till  one  of 
these  events  has  arisen,  and  it  ap- 
pean  to  whom  the  money  belongs : 
(Burrouffh  v.  Skinner ,  5  Burr.  2639); 
if  he  hand  it  over  prematurely  to  the 
vendor,  and  the  title  turn  out  to  be  de- 
fective, the  purchaser  may  recover  the 
amount  from  him  (Grey  v.  Gfateridge^ 
1  M.  &  R.  614)  without  giving  notice 
that  the  contract  has  been  rescinded: 
(Dtmcan  v.  Cb/«.  2  M.  A  W.  244).  If 
a  purchaser,  instead  of  paying  the  de- 
posit in  cash,  give  a  cheque  for  it,  he 
may  afterwards  refuse  payment,  i^  un- 
der the  circumstances,  the  contract  be 
such  that  a  Court  of  law  would  set  it 
aside:  (MOU  v.  Oddy,  6  C.  &  P.  728). 
If  the  purchaser  bid  at  the  sale  under 
some  special  agreement  with  the  vendor 
as  to  the  payment  of  the  deposit,  he  is 
of  course  not  bound  by  the  conditions 
of  sale:  (BartUUy.  PumeO,  4  A.  &  E. 
792). 

The  remedy  for  the  recovery  of  the 
deposit  is  at  law,  not  in  equity:  (JTiOt- 
daUv.BecheUj^BxiM.  &  My.  88;  Same- 
hnry  v.  Jonec,  5  My.  &  Cr.  4);  and, 
therefore,  on  the  purchaser's  bill,  the 
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the  residue  of  the  purchase-money,  and  complete  the  sale 
according  to  the  particulars  and  conditions,  which  thus 
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Court  will  not  order  the  return  of  the 
deposit:  {WUiMms  y.  Edtaards,  2  Sim. 
84).  If  both  parties  claim  the  deposit, 
the  auctioneer  may,  on  a  summary  ap- 
plication to  a  Judge  at  Chamben,  under 
the  1  A;  2  Will.  4,  c.  58,  compel  the 
claimants  to  interplead  at  law,  or  file  a 
bill  of  interpleader,  which  will  be  grant- 
ed on  paying  the  deposit  into  Court: 
(Fanbrotker  ▼.  PrattetU^  5  Price,  303). 
Where,  howoTer,  an  estate  was  sold, 
and  a  deposit  paid,  and  afterwards  dif- 
ficulties arising  on  the  title,  on  an  alle- 
gation that  the  contmct  was  at  an  end, 
the  yendor  instructed  the  same  auction- 
eer to  re-eell  the  premises;  and  a  depo- 
sit was  also  paid  to  him  by  the  second 
purchaser;  and  the  vendor  afterwards 
brought  an  action  against  the  auctioneer 
for  the  two  deposits:  Lord  CoUenkam 
held  that  the  yendor  and  the  two  pur- 
chasers could  not  be  mixed  up  in  the 
same  bill  of  interpleader,  {Hoggart  t. 
OUU,  1  Cr.  &  Ph.  197);  and  the  bill 
was  accordingly  dismissed,  with  costs, 
as  to  the  second  purchaser;  and  the 
yendor  and  the  first  purchaser  were  or- 
dered to  interplead  as  to  his  deposit. 
As  to  the  costs  of  the  auctioneer,  on  the 
application  for  a  rule  to  interplead,  see 
Pitdten  y.  Edney^  4  Bing.  N.  C.  723. 
In  a'  case  where  it  appeared  that  the 
vendor  had  no  other  property  except 
the  premises  sold,  to  which  his  title  was 
disputed,  the  Court  reftued  to  grant  the 
rule,  unless  the  auctioneer  would  give 
security  for  costs,  and  refused  him  his 
costs  of  the  ^>plication  out  of  the  depo- 
sit: (DeOer  y.  iVidbstt,  15  Jnr.  168). 
The  auctioneer  cannot,  however,  main- 
tain a  bill  of  interpleader  if  he  insist 
upon  retaining  his  charges:  {Af Udell 
V.  Hayne,  2  S.  &  S.  63);  though  on 
a  vendor^s  bill  for  specific  performance 


and  payment  into  Court  of  the  deposit, 
the  auctioneer  will  be  allowed  to  deduct 
the  amount  of  his  claims :  (Aiuteaky  v. 
Moggridge^  1  Madd.  598);  ''but  with- 
out prejudice  as  to  so  much  of  the  fimd 
as  is  retained:"  {Yatet  v.  Faretmxther^ 
4  Madd.  239).  Where  a  bill  by  a  pur- 
chaser for  specific  performance  is  dis- 
missed, the  Court  cannot  order  the  de- 
posit to  be  returned,  as  that  would  be 
decreeing  relief:  {Bemutt  ColL  v.  Cbivjr, 
3  Bro.  C.  C.  390);  but  a  different  rule 
prevails  where  a  vendor^s  bill  is  dis- 
missed: {Bryant  v.  BuA,  4  Russ.  5); 
and  interest  will  be  ordered  to  be  paid 
on  it  where  that  ought  to  be  paid:  (Lord 
Anion  V.  Hodges^  5  Sim.  227).  **  If  a 
party  files  a  bill,  the  Court  will  make 
him  do  that  equity  which  he  demands. 
A  seller  of  an  estate  receives  a  depo- 
sit, and  files  a  bill  against  the  purchaser 
for  a  specific  performance;  it  turns  out 
he  has  no  title;  the  Court  first  orders 
the  plaintiff  to  repay  the  deposit,  and 
then  dismisses  his  bill :"  (Per  Sir  Ed- 
ward Sugdm^  Graves  v.  WrigM,  2  D. 
k  W.  79).  It  seems,  however,  not- 
withstanding these  decisions,  that  it  is 
discretionary  with  tho  Court  whether 
the  order  dismissing  the  bill  shall  be 
accompanied  by  an  order  for  the  return 
of  the  deposit:  (Sotdhcomb  v.  Bp.  qf 
Exeter,  6  Hare,  228. 

The  usual  stipulation,  that,  if  the 
purchaser  should  neglect  or  fiul  to  com- 
ply with  any  of  the  conditions,  **  the 
deposit  shall  be  forfeited,  and  the  vend- 
or be  at  liberty  to  resell  the  estate ;  and 
the  deficiency  (if  any)  on  such  sale,  to- 
gether with  all  charges  attending  the 
same,  shall  be  made  good  by  the  party 
so  making  defiudt,"  forms  a  lien  upon 
the  estate  for  the  purchase-money  {Eae 
parte  Hnnter,  6  Ves.  97),  and  should 
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become  part  of  the  contract     On  a  sale  by  auction,  com- 
pleted if  necessary  by  a  written  agreement,  the  parties  are 
conclusively  bound,  and  neither  of  them  can  retire  from 
the  contract. 
PuffersL  6.  The  principle  of  the  sale  by  auction  is,  that  the  pro- 

perty shall  be  absolutely  sold  to  the  person  who  oflTers  the 
highest  price.  A  party  who  offers  an  estate  for  sale  by 
public  auction,  enters  into  an  implied  obligation  to  leave 
the  price  to  the  result  of  the  fair  and  bond  fide  biddings  of 
the  competitors  for  the  purchase.  The  tendency  of  such 
a  mode  of  sale  is  rather  to  stimulate  the  bidders,  to  induce 
them  in  the  eagerness  which  is  fostered  by  the  competition 
to  rather  overstep  the  boundaries  of  a  prudent  calculation, 
and  bid  more  than  the  property  is  worth.  In  considera- 
tion of  the  advantage  thus  fairly  obtained,  it  is  expected, 
on  the  other  hand,  that  the  vendor  will  act  with  perfect 
good  faith,  and  will  not,  by  the  employment  of  fictitious 
bidders,  urge  on  the  biddings  by  an  appearance  of  compe- 
tition which  does  not  exist.  On  general  considerations  of 
Effect  at  law  this  kind  Lord  Mansfisld  held,  '^  That  it  was  a  fraud  upon 
apuflfer.  the  salc  and  the  public,"  where  the  vendor  privately  em- 
ploys a  person  to  bid  for  him  (p);  but,  however  reasonable 

therefore  never  be  omitted,  although  the  contract:  (Tody  ▼.  Grew,  6  N.  & 
it  is  not  considered  of  much  import-  M.  467).  If  the  vendor  resell,  and 
ance  in  a  Court  of  equity  (iSlsfonv.S2(u/0,  the  money  arising  from  such  sale  be 
7  Ves.  275),  which  relieves  the  pur-  less  than  that  produced  by  the  former 
chaser  against  forfeiture  of  the  deposit,  sale,  the  first  purchaser  must  make 
upon  putting  the  vendor  in  the  same  good  the  deficiency:  {MerUm  v.  Adcoek^ 
situation  as  if  the  contract  had  been  4  Esp.  251);  if  it  exceed  the  original 
strictly  performed:  (Afost  v.  Matthews,  purchase-money,  the  vendor  is  entitled 
3  VcB.  279).  Such  a  condition  forms  to  retain  the  surplus.  In  the  absence 
no  qualification  of  the  general  promise  of  any  specific  provision  as  to  the  for- 
te complete  the  contract;  and  there-  feiture  of  the  deposit,  the  question 
fore,  on  a  wrongful  abandonment  of  whether  the  deposit  is  forfeited  de- 
the  contract  by  the  purchaser,  the  pends  on  the  intent  of  the  parties  to  be 
vendor  may  recover  damages  ultra  the  collected  from  the  whole  instrument: 
forfeited  deposit,  and  is  not  bound  to  {Palmer  v.  Temple,  9  A.  A;  E.  508). 
state  this  condition  in  declaring  upon  (/>)  BexweU  v.  Christie,  Cuwp.  396. 
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and  just  the  views  there  laid  down  by  his  Lordship,  they 
were  not  necessary  for  the  decision  of  the  case,  and  must 
be  regarded  therefore  as  extra-judicial     In  the  next  case 
that  came  before  the  Court,  the  doctrine  of  Lord  Mans- 
field was  recognbed  and  approved  in  the  strongest  terms; 
though,  being  a  case  of  manifest  fraud  on  other  grounds, 
this  doctrine  was  hardly  necessary  for  its  decision.    Lord    , 
Kenyan  observed,    "  The   circumstance   of  puffers  bid- 
ding at  auctions  has  been  always  complained  of     If  the 
first  case  of  that  kind  had  been  tried  before  me,  perhaps  I 
should  have  hesitated  a  little  before  I  determined  it;  but 
Lord  Mansfield's  comprehensive  mind  saw  it  in  its  true  co- 
lours, as  founded  in  fraud, — ^he  met  the  question  fairly, 
and  made  a  precedent  which  I  am  happy  to  follow  "(?)• 
It  was  subsequently  approved  and  acted  on  by  the  Court  of 
Common  Pleas  (r) ;  and  in  a  subsequent  case,  where  it  was 
proved  that,  besides  the  purchaser,  there  were  only  two 
bidders  at  the  auction,  and  that  both  were  authorised  to 
bid  up  to  the  sum  at  which  he  purchased;  that  no  com- 
munication was  made  to  the  public  of  there  being  any  puf- 
fer, nor  of  there  being  any  reserve;  and  that  both  made 
several  biddings: — Lord  Tenter  den  held  the  sale  void  in 
point  of  law.    "  I  am  not  called  on,"  observed  his  Lordship, 
"  to  decide  the  case  of  one  person  only  being  employed  to 
bid;  here  are  two,  and  it  certainly  makes  a  material  dif- 
ference, whether  a  person  wishing  to  purchase  sees  one  or 
two  persons  bidding  against  him.     But,  that  I  may  not  be 
understood  to  decide  the  case  on  that  ground,  I  will  add, 
that  the  strong  inclination  of  my  opinion  is,  that  if  only 
one  person  be  employed  to  bid  (with  a  view  to  save  the 
auction -duty)  the  sale  is  void,  unless  it  be  announced  that 
there  is  a  person  bidding  for  the  owner.     The  act  itself  is 
fraudulent  "(«)•     Courts  of  equity  have  taken  a  somewhat 

(v)  Huicanl  v.  Castle,  6  T,  R.  644.         123;  S.  P.  lie*  v.  Mar$h,  3  Y.  &  J. 
(r)  Crotcder  v.  Ausiifi,  3  Bing.  368.       331. 
{$)   Wketler  v.   Cdlifr,  Moo.  *  M. 
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Effect  In       diflFerent  view  of  the  question ;  and  have  in  effect  held,  that 

equity  of 
empioyin 
ft  puffer. 


eSiioytag     the  mere  employment  of  a  puffer  does  not  vitiate  the  sale. 


In  Bramley  v.  AU  (t),  a  person  was  employed  to  bid  for  the 
vendor  up  to  75Z.  an  acre  upon  a  private  notice  to  the  auc- 
tioneer; and  then,  after  a  contest  with  real  bidders,  the 
estate  was  sold  to  the  defendant  at  1012L 1 7«.  an  acre.  ''Am 
I  to  understand,"  said  the  Master  of  the  Rolls, ''  that,  if  at 
any  sale  any  one  person  bids  for  the  seller  without  having 
declared  it,  though  he  ceased  to  bid,  and  the  purchaser 
pursued  his  bidding  against  6(mdy{(fe  bidders,  he  shall  from 
the  mere  circumstance  of  that  one  person  bidding  for  the 
seller  avail  himself  of  that  to  put  an  end  to  his  contract? 
I  can  collect  no  such  thing,  and  should  be  sorry  that  was 
to  prevail; "  and,  being  of  opinion  upon  the  circumstances 
that  "  no  fraud  was  practised  "  upon  the  purchaser,  he  de- 
creed specific  performance  In  a  nearly  contemporaneous 
case  (u),  the  same  opinion  was  maintained  by  Lord  Roadyn, 
though  it  became  unnecessary  to  pronounce  judgment,  the 
parties  having  come  to  terms.  A  similar  view  of  the  sub- 
ject was  adopted  and  enforced  by  Sir  W.  Orant  in  Smith 
v.  Clarke  (v),  observing,  however,  that  he  did  "  not  mean 
to  state  a  proposition  so  general,  as  that  there  can  be  no 
fraud  through  the  medium  of  persons  employed  by  the  ven- 
dors "  (x).  And  in  the  latest  case  on  the  subject  (^),  a  case 
nearly  identical  with  Brandey  v.  AU,  the  purchaser  having 
declined  to  try  the  validity  of  the  contract  at  law.  Knight 
Bruce,  V.C.,  on  the  authority  of  the  preceding  decisions, 
compelled  him  to  perform  the  contract,  having  observed,  in 
the  course  of  the  argument,  that,  if  he  were  "  at  liberty  to 
consider  the  matter  in  the  abstract,  he  should  be  disposed 
to  say,  that  there  was  more  equity  in  the  cases  at  law  than 
in  those  in  equity."  All  the  cases  were  reviewed  in  Thomett 

(t)  3Ve».  620.  (#)  Id.  483. 

(u)  OmoUy  y.  Partons,  3  Vc«.  625,  n.  (jf)  Woodward  v.  MiiUr,  2  Coll,  279. 

(r)  12  Yes.  477. 
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V.  Haines  (z).  There,  one  of  the  conditions  of  sale  was,  Employing 
that  the  highest  bidder  should  be  the  purchaser;  and  the  SSJtoim.^ 
auctioneer,  before  the  biddings  began,  stated  that  the  pre-  ^  without 
mises  were  to  be  sold  "  without  reserve."  It  was  proved, 
that  two  persons  were  employed  to  puff;  the  Court  held, 
that  this  vitiated  the  sale,  and  that  the  purchaser  had  a 
right  to  recover  back  Ids  deposit  "  In  equity,"  said  Parke, 
R,  ''  the  employment  by  the  vendor  of  a  person  to  bid  at  a 
sale  is  not  a  fraud,  although  not  notified;  but  in  law  it  is 
otherwise  But  all  the  cases,  both  at  law  and  in  equity, 
agree  in  this, — that,  if  more  persons  than  one  are  employed 
to  bid,  that  amounts  to  fraud,  as  one  only  is  necessary;  and 
the  employment  of  more  can  only  be  to  enhance  the  price, 
and  therefore  renders  the  sale  void :  and  if  it  be  announced, 
either  publicly  or  by  the  particulars  of  sale,  that  the  sale  is 
to  be '  without  reserve,'  all  the  cases  in  equity  decide,  that, 
if  a  person  is  employed  to  bid,  the  sale  is  vitiated,  inas- 
much as  the  seller  has  in  effect  announced  that  he  will  not 
take  that  step." 

7.  The  vendor  has  a  right  to  say,  that  his  property  shall  BeMnred 

blddins. 

not  be  sold  at  an  undervalue;  that,  if  it  does  not  reach  a 
certain  price,  it  shall  not  be  sold,  and  may  employ  some 
person  to  make  one  bidding  for  that  purpose;  but  public 
notice  should  be  given  of  his  intention  to  do  so,  either  by 
inserting  a  stipulation  to  that  effect,  as  is  commonly  done 
in  sales  under  the  decree  of  the  Court  of  Chancery,  or  by  a 
public  declaration  of  the  auctioneer  at  the  time  of  sale. 

8.  If  the  vendor  profess  to  sell  "  without  reserve,"  and  s^  wttiumt 
employ  a  puffer,  or  resort  to  any  other  means  for  enhanc- 
ing the  price,  the  sale  will  be  void,  both  at  law  and  in 
equity.  In  such  a  case.  Sir  John  Leach  held  the  plain 
meaning  of  these  words  to  be,  'Hhat  no  person  will  bid  on 
behalf  of  the  vendor  for  the  purpose  of  keeping  up  the 

(*)  15  M,  &  W.  367. 
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price;"  and  it  being  proved,  that  a  person  was  employed 
on  behalf  of  the  vendor  for  this  purpose,  he  dismissed  the 
vendor's  bill,  with  costs  (a).  Lord  CoUenham^  in  a  subse- 
quent case,  adverting  to  this  definition,  observes,  that  "it 
might  be  suflScient  for  the  particular  case  then  under  con- 
sideration, but  as  a  general  definition  it  is  imperfect,  be- 
cause it  does  not  embrace  all  the  cases  to  which  the  terra 
'  without  reserve'  equally  applies.  Where  property  is  ad- 
vertised to  be  sold  '  without  reserve,*  the  meaning,  and 
the  only  meaning  that  can  be  attached  to  it  is,  that  of  the 
bidders,  the  public,  who  choose  to  attend  the  sale,  whoever 
bids  the  highest  shall  be  the  purchaser;  that  the  biddings 
shall  be  left  to  themselves,  and  that  there  shall  be  no  bid- 
ding on  the  part  of  the  vendor.  And  it  is  not '  without  re- 
serve,'— the  biddings  are  not  left  free  from  the  interference 
of  the  vendor, — if  any  means  or  contrivance,  it  matters  not 
what,  be  resorted  to  for  the  purpose  of  preventing  the  effect 
of  open  competition.  I  consider,  therefore,  the  term  '  with- 
out reserve,'  to  exclude  any  interference  on  the  part  of 
the  vendor,  (or,  which  is  the  same  thing,  of  those  who  come 
in  under  the  vendor)  which  can,  under  any  possible  cir- 
cumstances, affect  the  right  of  the  highest  bidder  to  have 
the  property  knocked  down  to  him,  and  that  without  re- 
ference to  the  amount  to  which  that  highest  bidding  shall 
go"  (6).  Therefore,  where,  previously  to  the  sale  of  a  life 
interest,  which  was  advertised  to  be  'without  reserve,' 
the  vendor  entered  into  a  private  agreement  with  another 
person,  that  the  latter  should  bid  a  certain  sum  at  the 
auction,  and  be  the  purchaser  at  that  sum,  unless  a  higher 
sum  were  bid:  a  bill  by  the  vendor  against  a  third  party, 
who  had  been  declared  the  purchaser  at  a  much  higher 
sum,  was  dismissed,  the  Lord  Chancellor  observing,  on 
these  facts,  "  what  is  held  out  to  the  public  as  being  a  sale 

(a)  Meadows  v.  Tanner,  h  Madd.  34.  (&)  Robinson  v,  Wall^  2  Ph.  375. 
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'  without  reserve/  turns  out  to  be  a  sale  mth  a  reserve, 
that  is  to  say,  subject  to  an  arrangement,  which  prevents 
the  possibility  of  any  one  of  the  public  purchasing  the 
property,  unless  it  exceeds  a  certain  amount;  and  I  am  of 
opinion,  that  if  the  sale  be  tainted  with  that  vice  at  the 
commencement,  it  will  not  be  cured  by  the  circumstance  of 
there  being  eventually  a  bidding  exceeding  that  amount" (c). 

9.  Such  is  a  general  outline  of  the  conduct  of  a  sale  un-  saie  under  a 
der  ordinary  circumstances.     The  proceedings  on  a  sale  '***^^' 
under  a  decree  of  the  Court  of  Chancery  differ  in  many 
respects  from  those  which  have  been  described,  and  are  in 
several  particulars  of  a  peculiar  and  anomalous  character. 
On  a  sale  under  a  decree,  the  Court  directs  the  estate  "  to  Decree  or 
be  sold,  with  the  approbation  of  the  Master,  to  the  best  saie. 
purchaser  or  purchasers  that  can  be  got/'    In  general  the  condact  of 
plaintiff  conducts  the  sale;  and  his  solicitor  is  considered, 
as  between  the  vendor  and  the  purchaser,  as  the  agent 
of  all  the  parties  to  the  suit  (d) ;  though  the  Master  may, 
if  he  think  it  expedient,  give  the  conduct  of  the  sale  to  a 
person  other  than  the  plaintiff  (e).    The  sale  is  generally 
by  public  auction,  though  the  Master  is  at  liberty,  either 
before  or  after  the  property  has  been  put  up  for  sale,  to  re- 
ceive proposab  for  the  purchase  of  the  whole  or  any  part 
thereof  (/).    The  sale  usually  takes  place  before  the  Mas- 
ter; but  he  may  order  the  estate  to  be  sold  at  such  place, 
either  in  London  or  the  country,  and  by  such  person,  as  he 
shall  think  fit  (g).    On  a  sale  in  the  country,  a  provincial 
auctioneer  is  generally  employed ;  but  this  practice  is  not 
inflexible.     The  time  of  sale,  the  advertisements,  and  the  Particniari 
particulars  and  conditions,  are  settled  in  the  Master's  oflice.  tiona. 

(e)  2  Ph.  376;  S.  C,  before  Lord  (/)  4Gen.0rd.,  July,1851;andBce 

Lawjdale^  10 Bear.  61.  DowU  v.  Lucy^  4  Hare,  311;  Bailor, 

(rf)  Dalhy  V.  Pullen,  1  Rum.  &  My.  Todd,  1  Bcav.  95. 

296.  (^)  1  Oen.  Ord.,  July,  1851 ;  and  sec 

(e)  Dixon  v.  Pyntr,  7  Hare,  331.  75  Gen.  Ord.,  April,  1B28. 
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On  a  sale  under  a  decree  the  Court  is  the  vendor,  and  the 
Master  is  merely  its  agent  to  ascertain  who  is  the  highest 
bidder.  There  is  no  sale  until  the  Master  has  reported  the 
highest  bidder,  and  that  report  has  been  confirmed.  Hence 
it  is  not  usual  on  sales  by  the  Court  to  insert  the  common 
condition  as  to  the  highest  bidder  being  the  purchaser;  or 
as  to  the  estate  being  put  up  again  and  re-sold,  in  the  event 
of  there  being  any  dispute  as  to  the  highest  bidding;  or  to 
insert  a  stipulation  that  the  person  declared  the  purchaser 
shall  sign  an  agreement  to  complete;  all  such  provisions 
being  manifestly  incompatible  with  the  nature  of  the  sale. 
Nor  was  it  usual  to  require  a  deposit.  But  now  (A)  the 
Master  is  empowered  to  fix  an  amount  to  be  paid  as  depo- 
sit, and  appoint  some  person  to  receive  the  same,  who  is  to 
Retemd  p&y  it  iuto  Court  withiu  a  limited  time.  The  Master  has 
bidding.  ^  general  authority  to  fix  a  reserved*  bidding  for  the  pro- 
perty if  sold  entire;  and,  if  sold  in  lots,  one  bidding  for 
each  lot,  such  reserved  bidding  to  be  one  of  the  conditions 
of  sale;  and  if  no  person  bids  a  price  equal  to  or  higher 
than  such  sum,  it  is  to  be  declared  that  the  lot  is  bought 
Expenaeaof    in  (%).    Whcu  the  cstatc  is  sold  by  the  Master,  5L  if  the 

■ale. 

entire  purchase-money  does  not  exceed  20002.,  and  if  it 
exceed  that  sum,  then  5^.  on  every  1002.,  is  payable  by 
such  party  as  the  Master  shall  direct;  if  the  estate  is  sold 
in  the  country,  the  auctioneer  is  usually  allowed  not  a  per- 
centage but  a  fixed  sum,  agreed  on  with  him  and  approved 
wiio  mv  by  the  Master  (J).  As  a  general  rule,  no  party  to  the  suit 
ought  to  bid  for  the  estate  without  the  permission  of  the 
Court  (k).  If  any  of  the  parties  be  desirous  of  purchasing, 
they  must  ask  for  a  direction  in  the  decree  or  order  for 
leave  to  bid.     The  party  permitted  to  bid  will  not  be  al- 

(A)  2  G«n.  Ord.,  July,  1851.  Ch.  Plr.  by  H.  1194. 

(0   2  Gen.  Ord.,  July,  1851 ;  and  aa  (J)  In  re  AUetCs  CkarUiei,  2  My.  & 

to  the  former  practice,  see  Eldon  y.  K.  627. 

Chnierfmry,  Smith'i  Ch.  Pr.  179;  Dan.  (*)  Eltoortky  t.  Billuip,  10  Sim.  98. 
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lowed  to  conduct  the  sale  (I).    Sometimes  the  decree  con- 
tains a  direction  that  '^  all  the  parties  may  have  leave  to 

bid  except ^  who  is  to  have  the  conduct  of  the  sale;" 

but  where  a  party  bids  at  the  sale  without  having  obtain.- 
ed  leave  so  to  do,  and  becomes  the  purchaser,  though  this 
is  an  irregularity,  the  Court  will  not  necessarily  set  aside 
the  sale  (m).    The  solicitor  to  the  cause  buying  in  the  es- 
tate to  prevent  a  sale  at  an  undervalue,  will  be  held  to  the 
purchase  if  he  acted  without  authority  (n).    All  that  the  BighMt 
Master  or  the  auctioneer  can  do  at  the  sale  is,  to  declare 
who  is  the  highest  bidder;  whether  he  shall  be  the  pur- 
chaser depends  upon  ulterior  proceedings.    If  there  be  any 
dispute  as  to  who  is  the  highest  bidder,  that  must  be  the 
subject  of  a  special  application  to  the  Court  (o).  When  the  AAdATU 
sale  is  in  the  country,  an  affidavit  is  required  from  the  in  the  conn. 
auctioneer,  and  prepared  by  the  Master's  clerk,  verifying 
the  bidding  book,  and  stating  the  sum  for  which  the  estate 
is  sold,  and  to  whom,  and  that  the  sale  was  conducted  in 
a  fedr,  open,  and  candid  manner,  and  for  the  utmost  advan- 
tage of  the  persons  interested  in  it     If  any  of  the  lots  re-  unaoid  iota 
main  unsold,  the  Master  is  at  liberty  to  re-sell  the  same  at 
a  future  period,  without  further  order;  or  if  it  be  probable 
that  the  unsold  lots  can  be  disposed  of  by  private  con- 
tract, an  order  may  be  obtained  for  that  purpose.    As  soon  oonfiraing 
after  the  sale  as  convenient,  the  highest  bidder  for  each  wnotlbT 
lot  applies  to  the  Master  for  his  report,  that  he  is  the  pur-  der- 
chaser.    This  report  he  obtains  at  his  own  expense.     If 
the  same  party  have  purchased  several  lots,  the  Master 
will,  in  such  certificate,  state  that  he  is  the  purchaser  of 
all  such  lota    This  report  must  be  filed,  and  an  office  copy 
taken.    An  order  is  then  obtained  to  confirm  the  report 

(i)   SeelhmvOUr.Berringlom^^Y,  517. 
&  C.  723.  (o)  Blaebbeafd  t.  Lindigttn^  1  Coz, 

(m)  EbcoHky  t.  BilUi»g,  1 0  Sim.  96.  205 ;  H*^im  y .  Liptoomh9^  6  Hare,  1 42 ; 

(n)   NeUkorp§  y.  Petmymany  14  Vet.  DwAs  y.  Litqf^  4  Hare,  31 1. 
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nisij  which,  on  the  expiration  of  eight  days,  but  not  before, 
even  by  consent  (p),  will  be  made  absolute,  on  an  affidavit 
of  service  of  the  ordernm  and  the  certificate  of  the  Registrar 
that  no  cause  has  been  shewn.  The  cause  usually  shewn  is, 
an  application  by  some  other  person  to  open  the  biddings. 
After  service  of  a  notice  of  motion  to  open  the  biddings, 
the  purchaser  cannot  confirm  absolutely  {((),  If,  notwith- 
standing such  notice,  the  purchaser  proceed  to  obtain  his 
order  absolute,  the  biddings  cannot  be  opened  till  this  or- 
der has  been  discharged  (r).  If  the  purchaser  take  no  step 
to  confirm  nwi,  the  plaintiff  may  do  so  for  him  («).  If  the 
purchaser  have  confirmed  nisi,  and  afterwards  refuse  or 
neglect  to  confirm  absolutely,  the  plaintiff  may  do  so,  by 
motion  of  course;  but  the  order  absolute  ought  to  be  ob- 
tained on  a  seal  day(0*  Where,  on  a  reference  to  the 
Master  to  inquire  whether  it  will  be  for  the  benefit  of  all 
parties  interested,  that  certain  contracts  of  sale  should  be 
carried  into  effect,  and  he  reports  in  the  affirmative,  such 
a  report  can  only  be  confirmed  on  special  petition  (u)- 
The  order  to  confirm  absolutely  operates,  when  served,  from 
Opening  tiio   the  dav  on  which  it   was   pronounced  (t;).      Before   the 

blddinga.  ''  ,  .  .        . 

Master's  report  of  the  highest  bidding  has  been  confirmed, 
the  Court  is  in  the  habit  of  allowing  the  biddings  to  be 
opened,  or,  in  other  words,  of  setting  aside  the  sale  on  the 
application  of  parties  offering  to  give  a  better  price.  The 
practice  has  been  often  condemned  (a?)  as  being,  on  the 
whole,  injurious  rather  than  beneficial  to  the  parties  in- 
terested in  the  produce  of  the  sale;  but  it  has  grown  into 
a  system,  and  has  been  extended  even  to  sales  in  bank- 

(p)   Vtrnon  y.  ThdUiMon^  10  Beav.  (f)  Robmiton  t.  ShOton^  10  Bear. 

462.  197. 

(q)   VannUart  t.  OoOUr^  2  S.  A(  S.  («)  Bailesf  v.  Todd^  1  Bcav.  95. 

608.  («)  Aberdeen  ▼.  Watkin^  6  Sim.  1 46. 

(r)    Vamitiart  v.  James,  Coop.  C.  t  (x)  Sec,  per  Lord  Eldon,  Thomhill 

Cott.  379.  V.  nornAUi,  2  J.  &  W.  347 ;  and  A/*C«/. 

(«)  Lord  V.  Lord,  I  Sim.  503.  lock  v.  Colbafck,  3  Madd.  314. 
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ruptcy  (y).  The  biddings  will  not  be  opened  upon  an  ad- 
vance of  less  than  402.  {£),  There  is  no  fixed  rule  as  to 
the  advance  which  the  Court  requires;  but  in  general  it 
will,  subject  to  the  effect  of  this  observation,  be  made  at 
an  advance  of  about  lOZ.  per  cent,  (a),  though,  when  the 
amount  of  the  purchase-money  is  large,  the  biddings  will 
be  opened  on  an  advance  equivalent  to  a  much  smaller  per- 
centage. Where  several  lots  are  sold  to  different  persons, 
a  separate  motion  must  be  made  to  open  the  biddings  for 
each  lot;  one  motion  to  open  all,  although  on  the  advance 
of  a  certain  sum  for  each  lot,  will  not  be  permitted  (6). 
Where  an  estate  is  sold  in  lots,  and  the  biddings  are  opened 
as  to  some  of  the  lots,  if  the  purchaser  of  them  had  also 
purchased  a  subsequent  lot  in  consequence  of  being  de- 
clared the  best  bidder  for  the  prior  lots,  he  will,  on  appli- 


es) Eji  parte  Hutekinton^  2  M.  &  A. 
727;  Bat  parte  Partington,  1  Ball  ft  B. 
209;  Eat  parte  Lee,  12  Jar.  995. 

(z)  Fathw  T.  TFZeUon,  4Madd.  460; 
Ldand  T.  Griffith,  2  Moll  510. 

(a)  Thus  the  biddings  haye  been 
opened  apon  an  advance  of  50/.  upon 
a  bidding  of  380/.  {Upttm  v.  Lord  Fer- 
rer; 4  Ves.  700),  tbc  Conit  refusing  to 
do  80  on  an  adranee  of  40/.;  upon  an 
advance  of  200/.  apon  2360/.  {Tait  v. 
Lord  Northwidk,  5  Ves.  655);  upon  an 
advance  of  60/.  upon  430/.  (Bourn  v. 
Bourn,  13  Sim.  189).  In  creditors'  or 
infants'  suits  it  should  seem  that  the 
biddings  will  be  opened  on  a  smaller 
advance  than  in  other  suits.  Thus  they 
have  been  opened  upon  an  advance  of 
500/.  upon  10,000/,  which  is  only  five 
per  cent:  {Brooks  v.  Smith,  3  V.  ft  B. 
144);  but  even  in  such  suits  the  Court 
would  not  at  one  time  open  the  biddings 
upon  so  low  a  pcr-centage,  unless  it  pn>« 
duced  500/.:  (Garttone  v.  Edwarde, 
1  S.  ft  S.  20;  Lefroff  y.  Lefroy^  2 
Russ.  606;  Cochrane  y.  Cochrane,  2 
Russ.  ft  My.  684);  but  in  later  cases 


the  biddings  have  been  opened  upon  an 
advance  of  300/.  upon  5030/.  {Law- 
renee  y.  HalUday,  6  Sim.  296);  and  of 
365/1  upon  7300/. :  {DomvUle  y^Berring- 
ton,  2  Y.  ft  C.  723).  In  a  case  where 
four  lots  were  sold  for  610/.,  60/.,  20/1, 
and  20/,  severally  to  the  same  person, 
the  Court  opened  the  biddings  upon  an 
advance  of  160/.  upon  710/.,  the  whole 
amount  of  the  soles;  but  would  not  or- 
der the  lots  to  be  re-sold  in  one  lot,  the 
Vice-Chancellor  observing,  that  "he 
would  not  alter  the  original  scheme  of 
sale  without  some  reason  being  assigned 
for  it:''  {Ward  v.  Cooke,  9  Sim.  87; 
and  see  Brooksfidd  v.  Bradley,  1  S.  ft 
S.  23).  In  the  case  of  property  held 
on  lives,  the  Court  will  not  open  the 
biddings  except  on  the  condition  that 
the  party  opening  shall  be  bound  by 
his  offer,  if  no  better  bidding  can  bo 
enforced:  (  Walond  y.  Walond,  8  Beav. 
352). 

(6)  CfoodaU  V.  Pidford,  6  Sim.  379^ 
disapproving  Watte  v.  Martin,  4  Bro. 
C.C.113. 
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cation  to  the  Court,  be  discharged  from  it  (c).     If  the  tim- 
ber be  separately  valued,  the  price  upon  which  the  advance 
is  to  be  made  is  the  aggregate  of  the  purchase-money  and 
whonuij      the  valuation  of  the  timber  ((2).     A  bidder  who  is  not  a 

Apply  to  opm 

ttw  uddiDgs.  party  to  the  cause,  or  interested  in  the  estate  which  is 
the  subject  of  the  sale,  has  no  right  to  apply  to  the  Court 
to  set  aside  the  sale  to  another  bidder,  on  the  ground  of 
irregularity,  in  that  the  latter,  although  reported  purchaser, 
was  not  in  fact  the  highest  bidder  (e).  The  circumstance 
of  the  party  who  applies  to  open  the  biddings  having 
been  present  at  the  sale,  is  not  of  itself  a  conclusive  objec- 
tion to  his  application  (/) ;  but  it  is  a  circumstance  which 
the  Court  regards  with  jealousy,  and  in  such  a  case  will 
impose  harder  terms,  as  by  requiring  the  immediate  pay- 
ment of  half  the  purchase-money  (g),  or  expecting  a  larger 
offer  than  in  an  ordinary  case  {h),  A  party  who  opens  the 
biddings  in  the  name  of  a  person  who  has  no  existence, 
will  himself  be  decreed  to  be  the  purchaser  (t).  A  person 
re-opening  the  biddings,  whereby  the  estate  is  re-sold  at  a 
considerable  advance,  though  not  himself  the  purchaser,  is 
not  entitled  to  his  costs  incurred  by  getting  the  order  of 
resale  and  paying  in  the  deposit,  the  biddings  being  re- 
opened, not  for  his  benefit,  but  for  that  of  the  estate,  "  and 
the  costs  being  in  the  nature  of  a  premium  paid  by  him 
Opening Md.  for  thc  Opportunity  of  bidding"  (&).  When  the  property, 
of  Mte^teta  w^i<^t  is  ^^^  subject  of  sale,  is  in  the  nature  of  a  trade,  al- 
5»  taST  though  primd  fade  it  has  the  aspect  of  realty,  the  ordinary 
rules  of  the  Court  as  to  opening  biddings  do  not  apply  (Z) ; 


(c)  Price  y,  Priee^  1  S.  ft  S.  336.  see  ShaUeross  y.  Hibbenon^  Coop.  C.  t. 

{d)  Bate$  t.  BoiiiMr,  6  Sim.  380.  Cott  388;    Harrison  v.  Harriton,  8 

{e)  Hnghea  t.  lAptooni^e,  10  Hare,  L.  T.  185. 

142.  (t)  ilfo2MfM>fMT.Q|E>M,l  Dick.  289. 

(/)  7»ofia«ffT.7»ofiai27,2J.&W.  (k)  Rigby  t.   APNamara^    6   Ves, 

348.  466. 

{g)  R^Y.APNdmam,eyeB,n7;  (l)  WSHamsT.AUmborauffh^T.kK. 

and  see  Preaton  v.  Barker^  16  Vea.  140.  70. 

(A)  jyndale  y.  Warre,  Jac.  525;  and 
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but  Shadwdl,  Y.  C,  refused  to  extend  these  principles  to 
a  coal  mine  which  had  not  been  worked;  and  machinery 
which  had  not  been  used  for  ten  years,  observing,  "  it  is 
a  sale  of  coal  mines,  and  not  of  a  colliery,  at  least  it  must 
be  so  regarded  with  reference  to  the  practice  as  to  opening 
biddings"  (m).    When  the  biddings  are  opened,  the  order  TemBon 

_  _  >,    -  .  _  wlUch  the 

is  made  at  the  expense  of  the  party  opening  them,  upon  biddings  are 
terms  of  paying  the  costs  of  the  first  purchaser,  and  bring- 
ing the  whole  of  his  advance  into  Court  (n) :  but  this  rule 
will  yield  to  circumstances;  and,  accordingly,  in  a  case  be- 
fore Lord  Langdaie,  the  biddings  having  been  opened  upon 
an  advance  of  65002L  upon  27,5002^,  the  Court  was  satisfied 
with  34002.,  being  101  per  cent,  upon  the  purchase-money, 
''not''  as  his  Lordship  observed,  ''because  the  sum  was 
lot  per  cent,  but  because  it  was  sufficient  to  cover  the 
expenses"  (o).    If  the  purchaser  die  before  confirmation  of  Dw^th  of  the 
the  report,  the  contract,  if  contract  it  maybe  called,  where  J^^J^S^ 
there  has  been  only  an  ofi^er  on  one  side,  and  no  acceptance 
by  the  other,  cannot  be  enforced  against  his  representa- 
tives without  suit  (p) ;  and,  in  such  a  case,  on  a  motion  to 
open  the  biddings,  it  is  not  necessary  to  serve  the  heir  with 
notice  (q).    If  the  purchaser  resell  at  a  profit  before  the  sut>-Baie«t 
report  is  confirmed,  the  sub-purchaser  becomes  the  pur-  «>iii!nii»tioiL 
chaser  under  the  Court  at  the  advanced  price  (r).     The  substitntion 

of  another 

Court  will,  either  before  or  after  confirmation  of  the  report,  JJJJJ"  *"" 
discharge  the  purchaser,  and  substitute  another  party,  upon 
the  latter  paying  in  the  purchase-money,  and  upon  an  affi- 
davit, that  there  is  no  under  bargain  (s) ;  and  such  an  order 
has  been  made  where  the  original  purchaser,  after  confirma- 
tion of  the  report,  had  entered  into  a  written  agreement 
to  sell  the  property,  and  afterwards  died,  his  heir  being 

(m)Je^W9VT.5intca,Ca.tCot389,n.  (g)  Templery.Swmi.SBetkY.iei. 

(»)  Anon.  6  Ves.  513.  (r)  ffodder  v.  Ri^ffm,  Taml.  841. 

(o)  Mannen  t.  Fnrxe^  36  Leg.  Obi.  (#)  Rigby  v.  APNamara^  6  Vea.  516; 

528 ;  1 7  L.  J.,  Chanc,  485.  VaU  t.  DewmpcH^  6  Ves.  614 ;  and  see 

ip)  Lord  T.  Lord,  1  Sim.  508.  MUUr  r.  SmUk,  6  Hare,  609. 
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abroad  (f).   When,  on  a  motion  to  pay  the  purchase- money 
into  Court,  it  is  asked  also  to  substitute  another  purchaser 
on  the  usual  affidavit,  the  purchaser  pays  no  other  costs  than 
Effect  of  con-  such  as  he  would  pay  on  the  common  motion  (t*).     After 
report  the  report  has  been  confirmed,  there  is  a  concluded  contract 

between  the  Court  and  the  person  reported  as  the  highest 
bidder,  who,  from  that  time,  is  properly  designated  the  pur- 
chaser; and  that,  which  was  previously  only  an  unaccepted 
offer  to  buy,  becomes  a  completed  contract  of  purchase  (v). 
The  biddings  can  no  longer  be  opened,  except  on  the  ground 
of  fraud,  or  some  other  matter  on  which  a  contract  between 
party  and  party  could  be  rescinded  {x).  On  the  confirma- 
tion of  the  report,  but  not  till  then,  the  property  is  changed, 
and  from  that  time  the  subject  of  sale  belongs  to  the  ven- 
dee: he  bears  the  loss  if  any  happen  to  it,  and  is  entitled 
to  whatever  produce  or  profit  may  accrue  from  it:  and 
hence,  if  the  property  have  been  injured  or  destroyed  by 
fire  in  the  interval  before  the  confirmation  of  the  report, 
the  loss  falls  on  the  vendor  (y).  Hence  also,  a  purchaser 
being  served  with  a  notice  to  open  the  biddings,  cannot 
proceed  to  confirm  the  report  absolutely,  the  notice  being 
tantamount  to  a  declaration,  that  the  bidder's  proposal  has 
not  been  accepted,  and  that  the  treaty  is  at  an  end(^). 
Nor  can  the  Court,  until  the  report  has  been  confirmed, 
proceed  summarily  against  the  purchaser;  for,  until  con- 
firmation, the  purchaser  is  always  liable  to  have  the  bid- 
dings opened;  until  then,  non  constat  that  he  is  a  pur- 
chaser (a).  Hence  also,  if  a  purchase -under  a  decree  be 
not  confirmed  absolutely  in  the  lifetime  of  the  purchaser, 
and  his  executors  refiise  to  pay  the  purchase-money,  they 

(f)  Pearce  v.  Pearce^  7  Sim.  138.  11  Ves.  57;    WhUe  y.  WtUon^  14  Ves. 

(u)  Chrittian  t.  Chambeny  4  Hare,  153. 

307,  (y)  Ex  parte  Minor ^  11  Ves.  559. 

(r)  But  see  Sir  Edward  SvgdenU  and  see  Twigg  t.  Fifieldy  13  Ves.  517. 

judgment  in  Fewy  v.  Etwood^  8  D.  &  W   Vansittart  v.  ColUer,  2  S.  &  S. 

W.  78.  6<>8. 

{x)  Morioe  y.  The  Bp.  of  Durham,  (a)  Anon.  2  Ves.  jun.  335. 
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cannot  be  compelled,  because  there  is  no  complete  con- 
tract (6). 

The  report  having  been  confirmed,  the  purchaser's  next  g«^"*°^*  ^' 
step  is  to  get  the  title  referred  (c).  When  a  decree  is  ma- 
nifestly wrong,  by  reason  of  the  absence  of  a  necessary 
party  from  the  record,  a  purchaser  may  be  entitled  to  be 
discharged  -without  any  reference  as  to  title  (o2);  but  if 
the  question,  whether  all  proper  parties  be  before  the 
Court,  depends  on  extraneous  circumstances,  there  must 
be  a  reference  of  the  title  (e) ;  and  even  when  it  is  clear 
that  certain  persons  not  on  the  record  are  necessary  par- 
ties, the  purchaser  by  his  conduct  may  waive  his  right  to 
be  immediately  discharged  (/).  If  a  good  title  be  shewn, 
or  if  the  purchaser  be  satisfied  as  to  the  title  without  such 


*(&)  lard  y.  Lonl,  1  Sim.  503. 

(e)  The  proceedings  on  the  rdCetenee 
aie  the  nme  as  in  a  suit  for  specific  per- 
formance. If  the  title  turn  out  to  be  bod, 
the  purchaser  will  be  entitled  to  be  paid, 
out  of  the  funds  in  Court,  the  costs  of  con- 
firming the  report  of  purchase,  and  the 
other  costs  and  expenses  subsequently 
incurred  l^^ him:  {Rtjfm/dt  t, Blahe^2 
a  &  S.  117;  AU.'Gem,r,  (hrp.  Newark, 
8  Sim.  71).  If  there  are  no  fiinds  in 
Court,  ihe  plaintiff  will  be  ordered  to 
pay  these  costs  and  expenses  (SmUh  ▼. 
Nelton,  2  S.  &  S.  557),  although  he  be 
QDlya  legatee,  (Bsrry t.  JbiliMOfs  2  Y. 
ft  C.  564);  and  it  sesmt  that  if  the 
Master  report  in  fiiyour  of  the  title,  the 
purchaser  is  not  liable  to  pay  costs: 
(J^ower  V.  ffartopp,  8  Beav.  200,  cor- 
recting  a  mistake  in  the  report  of  Omm- 
den  ▼.  Beneom^  1  Kee.  671).  If  the 
purchaser  is  relieycd  from  the  contnurt 
upon  a  collateral  ground,  which  he  ul- 
timately takes,  he  will  not,  of  course, 
be  allowed  the  costs  of  investigating 
tht  title:  {Masfemms  y.  Failon,  2  Mol. 
592).     So,  on  the  other  hand,  if  the 


title  be  made  out  on  grounds  not  ap- 
pearing on  the  abstract,  he  will  be  en- 
titled to  receive  costs :  (Fielder  v.  ing- 
Smmm,  3  V.  ft  B.  142 ;  and  see  2  S.  ft 
S.  117).  Notwithstanding  the  con- 
firmation of  the  Master^s  report  against 
the  title,  there  must  be  an  order  to 
discharge  the  purchaser  before  the 
Courtwillgiveeffecttoaresale:  {WU- 
Zuiflw  y.  TToM,  1 C.  P.  Coop.  42).  And 
the  same  rule  applies  on  the  allowance 
of  exceptions  to  the  Master^s  report  in 
fitvour  of  the  title:  (Hide  t.  Hide,  Cti. 
t  Cott.  879;  and  see  Oadtmi  v.  Ood- 
fie^,  6  Beav.  97. 

(d)  Leokmere  y.  Brazier,  2  J.  ft  W. 
287;  advert  y.  Cfed/r^,  6  Beav.  97, 
110;  and  see  Wdrdy,  TYaiken,  14  Sim. 
82;  iS»9>pafft/y./>oo&M,  1  Drn.  ft  War.l . 

(e)  Wki^fidd  y.  Le^uetdrw,  9  De  O. 
ft  S.  464,  where  the  qnestkm  was,  whe- 
ther, as  to  certain  legatees,  who  were  al- 
Iq^ed  to  be  necessaiy  parties,  the  bequest 
of  the  legacy  to  them  had  been  assented 
to. 

(/)  Sherwood  y.  Deveridf/e,  3  De  O, 
ft  S.  425. 
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reference,  he  may  then  apply  for  leave  to  pay  in  the  pur- 
chase-money,  and  be  let  into  possession. 

The  purchaser  will  not  be  allowed  to  pay  his  money 
into  Court  '  without  prejudice  to  the  title/  unless  by  con- 
sent If  the  purchaser  dislike  the  title,  he  must  get  it 
referred  to  the  Master.  This  rule  was  formerly  inflexible; 
but  it  has  been  recently  modified,  and  it  is  now  held,  that 
under  special  circumstances  the  purchase-money  may  be 
paid  into  Court  without  the  acceptance  of  the  title  {g).  A 
purchaser  paying  in  his  purchase-money  with  interest  is 
not  to  deduct  the  income  tax  payable  on  the  interest  (K), 
An  order  on  a  purchaser  to  pay  the  purchase-money  into 
Court,  before,  the  title  has  been  accepted  or  the  Master's 
report  obtained  in  its  favour,  is  inr^gular,  and  will  be  dis- 
charged with  costs  («).  It  is  irregular  for  the  plaintiff  to 
apply  in  one  motion,  to  confirm  the  report,  and  for  the 
purchaser  to  pay  in  the  purchase-money  (k). 

It  is  usual,  on  the  motion  for  paying  in  the  purchase- 
money,  to  ask  that  it  may  not  be  paid  out  again  without 
notice  to  the  purchaser.  It  is  also  usual  to  ask  that  the 
money  may  be  laid  out  in  the  funds:  if  this  be  done  at 
the  vendor's  request,  tlie  purchaser  will  not  be  affected  by 
any  variation  in  the  price  of  stocks  (I) ;  it  it  has  been  in- 
vested on  the  purchaser's  application,  and  the  purchase 
should  be  rescinded,  he  must  take  the  stock,  notwithstand- 
ing any  fall  in  the  price  of  the  funds  (m). 

Where  there  is  no  stipulation  to  the  contrary,  the  gen- 
eral rule  is,  that  the  purchaser  shall  be  let  into  posses- 


(ff)  Hmdle  T.  DoifcMW,  Ca.  t.  Cott 
878;  De  Yimm  7.  De  Vitms^  1  Mac.  & 
O.  844;  and  as  to  the  fom  of  the  order, 
WMHimdUv.Dahm8,l  C.  P.  Coop.  888; 
Z>M^M0y  T.  l>efNf>«ey,  1  De  G.  &  S.  691, 
where  Kms^  Bruce^  V.  C,  alter  gnmir 
ing  such  an  order,  added,  that  **it 
mutt  be  expressly  provided,  that  the 
purchaser  be  not  let  into  possession  un- 
til he  shall  hare  accepted  the  title/* 


(h)  HwnhU  T. HvmbU^  12  Beay.  43; 
Daw9om  r.  Dawaon^  11  Jur.  984;  Hoi- 
royd  y.  Wyatty  1  De  O.  &  S.  125. 

(0  Rutter  y.  Marriott,  10  Beay.  33. 

(la)  Ih^ffMd  y.  Elwea,  13  Beay.  85. 

(/)  Ambrose  y.  AnArote,  1  Cox,  1 94; 
D'O^  y.  Countess  Powis^  Id.  206; 
Gea  y.  Watson,  2  S.  &  S.  402;  Hum- 
phries y.  Home,  3  Hare,  276, 279. 

(m)  lb. 
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Bion  from  the  quarter  day  preceding  his  purchase,  paying  chaser  enti- 
his  money  before  the  following  one  (n).  When,  as  in  the 
case  of  a  colliery  or  other  trade,  the  profits  are' ascertained 
at  shorter  intervals,  as  for  instance,  monthly,  the  purchaser 
will  be  entitled  to  them  from  the  commencement  of  the 
month  in  which  he  pays  his  money  (o).  In  one  case,  Lord 
Eldon  held  the  purchaser  of  a  life  interest  in  stock  entitled 
to  the  dividends  which  fell  due  on  the  day  after  the  sale, 
although  the  report  had  not  been  confirmed  (p), — an  ano- 
malous decision;  and  in  another,  that  the  purchaser  of  a 
life  annuity,  payable  quarterly,  mu^  pay  interest  and  take 
the  anntjuty  from  the  day  on  which  he  could  first  have 
confirmed  the  report,  a  decision  equally  irreconcileable 
with  principle  (;).  And  in  a  recent  case,  where  a  refer- 
ence had  been  directed  to  inquire  whether  an  ofi^er  for  the 
purchase  of  leaseholds  was  beneficial  and  ought  to  be  ac- 
cepted, the  Master  having  reported  in  favour  of  the  pur- 
chase. Knight  Bruce,  V.  C,  held,  that  the  purchasers  were 
entitled  to  the  rents  from  the  date  of  the  order  of  refer- 
ence (r);  though  it  is  obvious  there  could  have  been  no 
contract  till  the  report  was  confirmed. 

The  tiild  having  been  accepted  by  the  purchaser,  or  the  neeonyey. 
Master's  report  in  its  fiivor  confirmed,  and  the  purchase-  ^^' 
money  paid  into  Court  or  an  order  for  that  purpose  ob- 
tained, the  next  step  is  the  preparation  of  the  conveyance. 
The  decree  or  order  for  sale  generally  directs  that  the  con- 
veyance shiall  be  settled  by  the  Master  **  if  the  parties  dif- 
fer;  "  but  these  words  ought  to  be  omitted  where  an  infant 
is  a  necessary  party  to  the  conveyance  («),  orwhere,  although 
not  a  party,  it  will  have  the  effect  of  divesting  his  es- 

{n^  Wrm  ▼.  JTtrtdM,  8  Vet.  M2{  (p)  Amom  ▼.  7b«yoorf,  1  J.  kW, 

Memrics  t.  Wamwriffktj  CtL  t.  OtL  687. 

878;  and  Me  Batrker  t.  Hitrper^  Coop^  (q)  Tufigg  r.  FffUld^  18  Vei.  517. 

32.  (r)  Ckee&am  t.  SMewmi,  8  De  O. 

(o)  frmT.JrtWofi,8Ves.502;  WU-  ft  S.  468. 

Hams  ▼.  AUenbont^k^  T.  k  R.  73.  («)  (htmri  t.  Oodfrti^,  2  Btmj,  267. 
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tate(f);  but  not,  it  seems,  if  the  infant  be  only  interested 
in  the  proceeds  of  the  sale  (u).  If  any  person,  whom  the 
Master  considers  a  proper  party,  refiise  to  convey,  he  will 
on  motion  be  ordered  to  do  so;  and,  in  default,  to  be  com- 
mitted (a?).  Such  an  order  will  not  be  made  against  a 
married  woman .  in  respect  of  real  estate  not  settled  to 
her  separate  use  (y),  but  will  against  an  infant  (z). 

The  Master's  report  of  the  purchase  haying  been  con- 
firmed, as  already  explained  (a),  if  the  purchaser's  failure 
to  complete  arise  from  his  want  of  means,  the  plaintiff 
may  move  on  notice  that  he  be  discharged,  and  the  estate 
resold  (6);  or,  as  is  more  usual,  for  an  order  that  the 
estate  be  resold,  and  that  the  purchaser  pay  the  expenses 
arising  from  his  not  having  completed,  the  costs  of  the  ap- 
plication and  of  the  resale,  and  the  deficiency  (if  any)  on 
resale  (c).  Under  such  an  order,  the  purchaser  has  still  a 
hciLS  posnitenticB,  and  may  complete  at  any  time  before  the 
resale  on  payment  of  the  purchase-money  and  costs  (d). 
If  the  vendor  be  of  ability  to  complete,  the  proper  course 
is  to  move  that  he  pay  his  money  into  Court  or  stand  com- 
mitted (e):  if  he  appear,  he  is  entitled  to  have  the  title  re- 
ferred; if  he  do  not,  the  plaintiff  must  shew  that  he  has 
delivered  an  abstract  and  procured  the  Master's  report  in 
favor  of  the  title,  or  that  the  purchaser  has  accepted  it  (/). 

10.  When  lands  are  taken  for  public  purposes  under  a 
parliamentary  power,  there  are  some  peculiarities  in  the 
sale.    In  such  a  case,  if  the  parties  cannpt  agree  on  the 


(0  Che$ae  t.  Chee$e,  15  L.  J.,  Chanc, 
28. 

(i«)  Bidkardson  T.  Ward^  11  Bear. 
378;  as  to  the  costs,  see  Brown  T.  XoAs, 
15  L.  J.,  Chanc.,  34.    . 

(a-)  SHUtoeU  t.  MeUerth,  10  Sim.867, 
4  My.  &  Cr.  681. 

(y)  Jordan  y.  Jbww,  2  Ph.  170. 

(z)  Thomat  v.  Gwytms^  8  Beav.  312, 
9  Beay.  275;  and  see  Re  Beeek,  4  Madd. 
128. 


(a)  Ante,  p.  75. 

(6)  Hodder  y.  Aij^ii,  1  V.  ft  B.  544; 
Cwimn^hom  y.  WUUamn^  2  Anst.  344. 

(c)  Harding  y.  Harding^  4  My.  ft 
Cr.  514;  Sannden  y.  Gragy  Id.  515; 
Gray  y.  Gray,  1  Beay.  199. 

(d)  Rob^fUon  ▼.  ShdUMy  13  Beay.  91. 
(«)  Lantdoume  y.  ElderUm,  14  Ves. 

512. 

(  D  Butter  y.  Marriott^  10  Beay.  33. 
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price,  it  is  obvious  that  it  cannot  be  ascertained  by  pub- 
lic auction,  a  mode  of  selling  which  is  evidently  incapable 
of  being  applied  where  there  is  only  one  bidder.  The 
manner  of  ascertaining  the  price  in  such  a  case  is  regu- 
lated by  the  Lands  Clauses  Consolidation  Act  {g).  The 
promoters  are  empowered  to  purchase  land,  either  by 
agreement  (A)  or  compulsorily  (i).     Extensive  powers  are  PerwMuii- 


(^)8ft&Victc.l8.  Thewords*pro- 
moten^  and  *  Company*  are  used  in- 
diBcriminately  in  this  paragraph.  See 
8.  2  for  the  statutory  definition  of  the 
tenn  *  promoters.*  The  word  •Court' 
means  Court  of  Chancery  in  Engknd 
or  Court  of  Exchequer  in  Ireland. 

(&)  In  Webb  t.  The  Direct  London 
wtd  PortvnotUk  R.  C,  9Hare,  129,  a 
contract  entered  into  by  the  promoters 
of  a  Railway  Company  with  a  land- 
owner to  pay  a  certain  sum  for  the  lands 
to  be  taken  for  the  intended  railway, 
and  for  consequential  damage,  in  consi- 
deration whereof  he  withdrew  his  oppo- 
sition to  the  bill,  was  held  by  Turner^ 
V.  C,  to  be  a  binding  contract;  al- 
though, afVer  the  passing  of  the  Act, 
the  intention  of  making  the  railway 
was  abandoned,  and  no  part  of  the  land 
was  taken  or  required;  and  he  enforced 
it  on  claim  at  the  suit  of  the  yendee. 
This  decision  has  been  reversed  by  the 
Lords  Justices.  Their  Lordships,  after 
intimating  that  it  was  doubtful  whe- 
ther there  was  any  contract  at  all,  were 
of  opinion,  that,  if  even  there  was  a  con- 
tract, it  would  be  unjust  to  enforce  it; 
and  that  all  the  plaintiff  wanted  was  the 
payment  of  the  sum  agreed  on  for  the 
purchase-money  and  compensation,  a 
spedes  of  relief  in  respect  to  which  he 
had  **  the  ready  means  of  obtaining  com- 
plete redress  at  ]aw,*^and  dismissed  the 
claim;  but,  **  under  the  drcumstanoes, 
not  with  costs,  and  without  prejudice  to 
the  rights  of  the  parties  in  an  action:" 
(19  L.  T.  2.     And  sec  Siuart  ▼.  The 


London  and  NorA  Western  R,  C,  16 
Jur.  209,  which  was  decided  on  the  an* 
thority  of  Webb  t.  The  Direct  London 
and  P.  R.  C,  and  of  course  fiills  with 
it:  Preston  Y.  Liverpooly  Mancheiter^4r 
Netooastle-iqion-T^  J,  R.  C,  1  Sim. 
N.  S.  586).  In  Bland  v.  Owdey,  6 
Exch.  522,  under  a  similar  agreement 
entered  into  with  the  same  Company, 
the  Court  of  Exchequer  (Poilock,  C.  B.^ 
diss.)  held,  that  the  taking  of  the  land, 
or  damage  done  thereto,  was  not  a  con- 
dition precedent  to  the  payment  of  the 
compensation. 

(0  Sects.  6,16.  The  power  of  taking 
lands  compulsorily  is  a  power  unknown 
to  the  common  law:  {Taylor  Y.Clemeon^ 
2  Q.  B.  1031 ;  and  see,  per  Lord  Lm^ 
dale^  Barnard  v.  Wallie^  2  Railw.  Cas. 
177;  per  Lord  Denman^  Reg.  y.  The 
Eastern  Ootmiies  R.  C,  2Q.  B.  359). 
The  compulsory  powers  cannot  be  exer- 
cised after  the  expiration  of  the  time 
prescribed  by  the  special  Act;  and  if  no 
time  be  prescribed  by  it,  then  they  can- 
not be  exercised  after  the  expiration  of 
three  yean  from  the  passing  of  that 
Act:  (s.  123).  A  Railway  Company 
haying  acquired  alegal  right  to  and  poe- 
vessioii  of  land,  and  constructed  their 
railway  oyer  it  under  the  proyisions  of 
their  Act,  the  Court  restrained  another 
Railway  Company,  to  which  the  legis- 
lature had  giyen  powers  to  purchase  the 
same  land  for  the  purpose  of  their  un- 
dertaking, from  exercising  such  power 
pending  the  trial  of  the  legal  question 
of  the  effect  of  such  conflicting  powers: 


1)6 
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given  to  persons  under  legal  disability,  or  standing  only  in 
a  fiduciary  character,  to  sell  and  convey  (it).  Where  the 
agreement  is  with  persons  enabled  to  sell  and  convey  only 
under  these  powers,  the  purchase-money  and  compensation 
for  any  permanent  injury  to  such  lands  (I)  is  to  be  ascer- 
tained by  a  jury,  by  arbitration,  or  by  valuation,  in  man- 
ner prescribed  by  the  Act  (771^).  The  consideration  must 
be  money,  except  where  the  vendor  is  seised  in  fee,  or  ab- 
solutely entitled  for  his  own  benefit,  and  then  it  may  be 
an  annual  rent-chaxge  payable  out  of  the  tolls  levied  by 
the  Company  (n). 

Special  provisions  are  made  in  regard  to  the  purchase 
of  lands  required  for  **  extraordinary  purposes  "  (0). 

If  the  promoters  cannot  agree  with  the  parties  so  en- 


Great  NorOem  R,  C,  9  Hare,  284). 

(k)  Sects.  7,  8.  The  oommittee  of 
R  lunatic  cannot  sdl,  under  the  7th  sec- 
tion, without  the  sanction  of  the  Lord 
ChanceUor:  (72«  ITotia,  1  HaU  &  T.  202). 
The  costs  of  the  application  for  such 
sanction,  and  the  consequent  reference, 
are  costs  within  sect  80,  though  not  in* 
eluded  in  its  terms,  and  must  be  borne 
by  the  Company:  (J2s  Tl^for,  6  Raflw. 
Cas.741). 

(I)  The  compensation  applies  only  to 
such  damage,  known  or  contingent,  at 
is  i4>parent  and  capable  of  being  ascer- 
tained and  estimated  at  the  time  when 
the  compensation  was  awarded,  and 
does  not  embrace  such  contingent  and 
possible  damages  as  may  arise  after* 
wards  by  the  works  of  the  Company, 
at  other  places,  and  which  could  not  be 
foreseen  by  the  arbitmtor:  (LawrmoBt, 
at.  Northern  R.  C,  6  Railw.  Cas.  666), 
As  to  the  principle  of  compensation,  ia 
certain  parishes  of  the  dty  of  London, 
where  the  rectors,  in  lieu  of  tithes,  are 
entitled  to  a  money  payment,  at  the  rate 
of  2s,  9d,  in  the  pound  upon  the  houses 
and  buildings  in  their  respectire  parish- 
es, see  Leiit  t.  London,  and  Blackwall 


R.  C,  5  Hara,  605;  rerersed,  Dom* 
Proc.,  6  Railw.  Cas.  687. 

(m)  Sect  9.  In  case  of  arintrntion 
the  umpire  may  be  appomted  by  the 
arbitiBton  alter  the  expiration  of  the 
time  within  which  they  are  themselTes 
competent  to  make  an  award:  (In  re 
BradakaWjl2Q,K562).  If  they  can- 
not agree  upon  an  umpire,  and  the  time 
allowed  to  the  Board  of  Trsde  (ss.  28, 
28)  for  appointing  one  has  expired,  the 
landowner  is  entitled  to  an  assessment 
by  jury,  and  may  enforce  his  right  by 
mandamus:  (Inre  T%e SkmA  Torhkire^ 
D,  ^  G.  R.  C,  18  L.  J.,  Q.  B.,  388; 
14  Jut.  1098).  The  umpire  may  make 
his  award  at  any  time  within  three 
months  after  the  duty  devolves  upon 
him:  (/«  re  Bradtkaw^  16Q.B.562; 
SkerraU  r.  THe  Nora  SUt0brdekire 
R.  a,  2  Ph.  476).  It  need  not  assess 
separate  sums  for  the  price  of  land  and 
for  damage  by  seveianoe:  {En  parte 
Bradikawy  nbi  sup).  As  to  the  ap- 
pointment of  arbitrator,  when  the  pai^ 
ties  agree  to  refer,  see  OoUim  t.  Stmtk 
Sta/brdeUre  R.  C,  7  Exch.  5. 

(a)  Secto.lO,  U. 

(o)  Sects.  12,  13,  14,  15. 
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afoled  to  sell  and  convey,  they  are  empowered,  after  the 
whole  of  the  capital  has  been  subscribed,  to  take  the  lands* 
compulsorily  (p).    For  this  purpose  the  first  step  is  to  serve  Nouoe  to 
upon  the  parties  empowered  by  the  Act  to  sell  and  con- 
vey a  notice  of  their  intention  to  take  the  lands  (j).    If 


(p)  SecU.  16, 17.  A  RaUway  Com- 
pony,  empowered  by  their  specud  Act 
to  conatmct  ^a  railway  and  works** 
within  certain  limit!  as  to  space  and 
time,  may,  without  the  consent  of  the 
owner,  take  the  land  for  the  purpose 
of  constructing  the  Tarious  works  men- 
tioned in  the  16th  section,  although 
such  works  be  not  neeestary  but  only 
oamvenient  £or  the  Company:  (JSaddy. 
Maldon,  WUkam^  amd  Bramtne  JL  O, 
6  Ezch.  143). 

(q)  Sects.  18—21.  This  **  notice  to 
treat,**  as  it  is  oonunonly  called,  esta- 
blishes between  the  owner  of  the  land 
and  the  Company  a  relationship  analo- 
gous to  that  of  Yendor  and  purchaser. 
Both  parties  are  bound  by  it;  and  nei- 
ther party  can  withdraw  without  the 
consent  of  the  other:  (Tawney  t.  T%e 
l^fM  amdEXylL  a^  16  L.  J.,  Chanc, 
282).  All  that  remains  to  be  done  is 
to  ascertain  the  amount  of  the  pur- 
chase-money for  the  land  and  the  com- 
pensation for  damage:  {Walker  y.  T%$ 
Eastern  OmtUies  R,  a,  5  Hare,  594). 
The  notice  fixes  the  quantity  of  land  to 
be  taken:  (Stone  ▼.  Tke  Commercial 
n.  a,  4  My.  &  Cr.  122);  and  both 
parties  are  bound  to  complete  the  pur- 
chase in  the  manner  provided  by  the 
Act:  (Salmon  Y.Jtandallf^Mj.&Cr, 
449).  The  quati  contract  thus  formed 
can  only  be  enforced  through  the  means 
prorided  by  the  Act,  and  does  not  give 
a  Court  of  equity  jurisdiction ;  unless  the 
proceedings  lead  to  an  agreement  be- 
tween the  parties:  (Adamer,  Tke  Lon- 
don and  B.  R.  CX,  2  Mac.  &  G.  129). 
It  has  been  held,  that  where  the  Com- 
pany haye  entered  into  an  express  agree- 


ment to  purchase,  the  Court  will  speci- 
fically enforce  the  contract,  even  though 
the  Tender  be  only  tenant  for  life,  the 
Company  having  entered  into  the  con- 
tract with  knowledge  of  that  fiict: 
(Hawhee  t.  The  Eaetem  OmnHei  Rail-  . 
teay  Cb.,  15  Jur.  97;  .S^.  a,  20  L.  J., 
Chanc,  243:  eed  qu.  As  to  contracts 
ultra  vires,  see  TJke  Great  Western  Rail- 
teay  Co.  t.  TheBirmit^kam  amd  Oxford 
JumeOon  R,  a,  SRaUw.Cas.  241 ;  AO, 
2  Ph.  597).  The  principle  as  to  the  ef- 
fect of  notice  does  not  apply  to  commis- 
sioners acting  under  a  statute  for  the 
public  benefit,  and  notice  given  by  them 
does  not  constitute  a  quasi  contract  en- 
forceable by  mandamus:  (R^.  t.  Tke 
Commissioners  of  Woods  and  Forests^ 
15  Q.  B.  761).  If  the  Company  do 
not  take  the  proper  steps  to  com- 
plete the  puithase,  the  owner  may  ap- 
ply for  a  mandamus  to  compel  them : 
(BB»y,  T%6  HungerJiMrd  Market  Cb.,  4 
B.  ft  Ad.  327).  The  hmdowner  can 
have  a  mandamus  to  compel  the  Com- 
pany to  take  the  hinds  after  the  expir- 
ation of  the  time  for  the  exercise  of  their 
compulsory  powers,  if  he  have  received 
notice  within  that  period:  (Reg.  v.  Tie 
Birmingkam  and  Oteford  Junction  R.  C, 
6  Railw.  Cas.  628;  aff.,  Exch.  Ch.,  Id. 
633).  I^  having  given  a  notice  for  a 
part,  more  hind  is  wanted,  the  Company 
may  give  a  second  notice:  (Stttmps  v. 
Tke  Birmingkam^  Woherkampton^  and 
Stour  VaUe^R,  C,  7  Hare,  251 ;  S,  C, 
2  Ph.  673).  Where  a  Railway  Com- 
pany took  '  forcible  possession  of  the 
centre  area  of  a  public  square,  without 
having  given  the  usual  notice,  contend- 
ing that  the  parties,  commissioners  un- 
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they  cannot  agree  as  to  the  purchase-money  and  com- 
pensation, the  same,  if  the  amount  claimed  does  not  ex- 
ceed 502.,  is  to  be  settled  by  two  justices  (r) :  if  it  exceed 
this  sum,  then  the  amount  is  to  be  ascertained  by  arbitra- 
tion, or  by  a  jury,  at  tlie  option  of  the  party  claiming 
compensation  (s),  and  provision  is  made  for  carrying  into 
effect  these  means  of  ascertaining  the  amount  of  the  com- 
pensation (t).    The  compensation  to  be  paid  to  a  party 


der  a  Paving  Act»  were  not  owners,  or 
had  not  8U€h  an  interest  in  the  land  as 
required  notice;  the  Comt  refused  an 
injunction  to  restrain  them  from  pro> 
ceeding  with  their  works,  the  Company 
undertaking  to  deposit  the  sum  at  which 
the  commissioners  valued  their  interest 
in  the  land,  and  also  to  pay  such  further 
sum  as  the  commissioners  might  esta- 
blish a  right  to  in  addition  to  their  claim: 
(JfnrroyT.  The  London  and  BlaciBwaU 
/?.  C  18  L.  T.  235. 

It  is  sufficient  if  the  notice- be  given 
within  the  time  limited: — ^that  binds 
both  the  Company  and  the  land-owner; 
and  the  ulterior  steps  necessary  for  com- 
pleting the  purchase  may  be  taken  af- 
terwards: (Sparrow  v.  Orford^  W.y  ^ 
IF. AG, 9 Hare, 436;  TUMarqitUof 
Sahsbuiy  v.  T%e  Great  Northern  IL  C, 
18  L.  T.  240,  Q.  B.,  overruling  BroekU- 
bank V.  1%e Whitehaven  J,ItC\S  Shn. 
632,  5  Rallw.  Cas.  370;  where  Shad- 
toellf  V.  C,  held,  that,  as  the  jury  had 
not  given  their  verdict  within  the  three 
years,  the  compulsory  powers  could  not 
be  exercised;  Kinnerdy  v.  The  Norik 
Stajbrdshire  H  C,  6  Railw.  Cas.  662, 
before  the  same  Judge,  must  share  the 
same  fiite;  and  Wood  v.  The  North Staf- 
fordehire  R,  C,  3  DeG.  k  S.  368,  would 
now  also  be  differently  dealt  with).  As 
to  the  principles  on  which  the  Court 
interferes  by  injunction  to  restrain  a 
Company  from  taking  or  continuing  in 
possession,  or  committing  waste,  see 
Webster  v.  The  SoiUh  Eastern  IL  C,  1 


Sim.  N.  R.  272;  S.  C,  6  Railw.  Cas. 
698.  It  is  no  answer  to  an  application 
for  a  mandamus  against  a  Railway  Com- 
pany, by  a  landowner  over  whose  land 
the  railway  was  authorised  to  be  made, 
but  to  whom  no  notice  had  been  given 
by  the  Company  requiring  his  land,  to 
complete  the  line  and  purchase  the  ne- 
cessary land  for  that  purpose,  that  the 
time  for  the  exercise  of  the  compulsory 
powers  had  neariy  expired,  if  there  was 
still  a  period  during  which  the  Com- 
pany might  take  the  requisite  initiatory 
steps;  and  it  seems  that  obtaining  a 
private  Act  of  Parliament  enabling  par- 
ties to  execute  railway  works  creates 
an  obligation  in  the  parties  to  complete 
them:  (Reg.  v.  The  York^  Neweadle, 
and  Berwick  R,  C,  6  Railw.  Cas.  648; 
S.P.^Rep.Y,  The  Lancashire  and  York- 
shire R,  a.  Id.  654.  And  see  Reff.  v. 
ne  York  and  North  Midland  R,  C, 
20  L.  J.,  Q.  B.,  507;  and  Sparrow  v. 
Oxford^  W^  4-  W,  R,  C,  cor.  Lords 
Justices,  21  Nov.  1851).  But  if  it  be 
shewn  that  the  Company  have  not  the 
power  to  purchase  the  hmd,  as  when 
their  compulsory  powers  have  expired, 
the  writ  does  not  lie:  (Reg.  v.  The  Lon- 
dfm  ^  North  Western  R,  C,  6  RaUw. 
Cos.  634). 

(r)  Sect.  22. 

(s)  Sect  23. 

(t)  Sects.  24—57.  As  to  the  costs  of 
the  arbitration  under  sect.  34,  see  Gotdd 
V.  Staffordshire  Potteries  Waterworks 
Co.,  6  RaOw.  Ca&  568. 
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^  who  by  reason  of  his  absence  firom  the  kingdom  is  pre- 
vented firom  treating,"  or  who  cannot  be  found,  or  who 
does  not  appear  before  the  jury,  is  to  be  determined  by  a 
surveyor,  to  be  nominated  by  two  justices  (u);  such  party, 
however,  is  not  bound  by  this  valuation,  but  may  have 
the  matter  submitted  to  arbitration  («). 

If  any  party  be  entitled  to  compensation  in  respect  of  any  compensar 
lands  "  whix5h  shall  have  been  taken  for,  or  injuriously  af-  ''j^rvAojuny 
fected  by,  the  execution  of  the  works,"  and  for  which  the 
promoters  have  made  no  satisfaction,  provision  is  made  for 
the  assessment  of  the  amount  and  enforcing  payment  (y). 

Where  the  lands  are  purchased  or  taken  from  parties  Appihadim 
seised  in  fee,  or  having  an  absolute  power  of  disposition  chase  mwej: 
for  their  own  benefit,  the  purchase  money  must,  of  course, 
be  paid  into  their  own  hands.  Where  it  is  coming  to  par- 
ties having  limited  interests,  or  prevented  from  treating 
or  not  making  title,  if  it  amount  to  the  sum  of  2002.  it 
is  to  be  paid  into  the  Bank,  and  remain  there  till  ap- 
plied to  one  or  more  of  the  following  purposes  (that  is 
to  say) :  First,  in  the  purchase  or  redemption  of  the  land-  -;^^J^ 
tax,  or  the  discharge  of  any  incumbrance  affecting  the  land 

(«)  Sects.  59— €3.  but  tee  TUK^W.I.  Doekt  ^  B,  J, 

(«)  Sects.  64— 67.     SeeTBg&tfeTT.  A.  0.  ▼.  (Axttibe,SMac.&0.155;^.  O, 

TieSomAE.  A  O,  6Raaw.  Gas.  698.  6  lUdlw.  Gai,  371,  n.;  and  J%e  SknUk 

(^)  Sect.  68.  It  leems  that  the  owner  Stqfwrdshire  R.  a  ▼.  HaUy  1  Sim.,  N.  &, 

of  property  not  required  for  the  porpoaes  373).    The  words,  **  lands  which  shall 

of  a  Railway  Company,  has  no  right  to  have  been  taken  for,  or  injuriously  af- 

enforeeasagainst.the  Company  the  provi-  focted  by,  the  execution  of  the  works,^ 

aions  of  s.  68,  on  the  allegation  that  his  include  such  lands  only  as  are  actually 

proper^  is  •'injuriously  alfocted  "  by  the  taken  or  actually  afiected  by  the  works : 

railway;  and  accordingly,  where  a  par-  {BmrUntkato  t.  The  Birmingham  anet 

ty  so  circumstanced  had  given  notice  to  Oitfbrd  Junction  B.  CI,  5  Ezch.  475; 

the  Company,  either  to  pay  the  amount  S.  C,  6  Railw.  Cas.  600).     The  test, 

daimed  for  compensation,  or  to  summon  whether  lands  are  •'injuriously  affected*^ 

a  jury  under  the  proyisions  of  this  sec-  by  the  construction  of  a  railway,  is, 

tion.  Lord  Oottenham  granted  an  in-  whether  the  act  by  which  they  are  dete- 

junction,  to  restrain  him  from  taking  riorated  in  tbIuo  is  one  for  which,  if  done 

any  proceedings  under  the  notice,  giving  by  an  individual,  without  the  authority 

him  leave  to  bring  an  action  to  try  his  of  parliament,   the  landowner   might 

right  to  compensation:    {London  and  maintain  an  action:  {Glorer  y, N.  Slaf- 

N.  W.  R.  C.  V.  Smith,  1  Mac.  &  0. 216;  ford^ire  R.  C,  20  L.  J.,  Q.  B.,  376). 
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in  respect  of  vrhich  sucli  money  shall  have  been  paid,  or 
other  lands  settled  therewith.  Secondly,  in  the  purchase 
of  other  lands,  to  be  settled  to  the  same  uses  as  the  lands 
in  respect  of  irhich  the  money  is  paid.  Thirdly,  if  the 
compensation  has  been  paid  in  respect  of  buildings  taken 
or  injured,  in  remoying  or  replacing  such  buildings  or  sub- 
stituting others.  Or,  fourthly,  in  payment  to  any  person 
becoming  absolutely  entitled  to  such  money  (a). 

The  money  may  be  so  applied  on  order  of  the  Court,  to 
be  obtained  on  petition,  and,  until  so  applied,  may,  upon 
like  order,  be  invested  in  stock,  or  Grovemment  or  real  se- 
curities, and  the  rents  and  dividends  paid  to  the  party  who 
would  have  been  entitled  to  the  rents  and  profits  of  the 
land  (&).  If  the  purchase  or  compensation  money  does  not 
amount  to  2002.,  but  exceeds  202^,  the  same  shall  either  be 
paid  into  the  Bank  and  applied  as  before  mentioned,  or  to 
two  trustees,  to  be  nominated  in  manner  prescribed  by  the 
Act;  and  such  money  and  the  produce  thereof  is  to  be 
applied  in  the  same  manner  as  is  directed  in  regard  to 
money  paid  into  the  Bank,  but  no  order  shall  be  necessary 
for  that  purpose  (c).  K  the  money  does  not  exceed  202., 
then  it  is  to  be  paid  to  the  parties  entitled  to  the  rents 
and  profits  in  respect  of  which  the  same  shall  be  payable; 
or,  in  case  of  coverture,  infancy,  lunacy,  or  other  incapa- 


(a)  Sect  69.  A<  to  the  application 
of  purchase-money  for  lands  taken  from 
A  municipal  corporation  under  the  com- 
pulsory clauses,  see  Ex  parte  the  Corp, 
of  Oambridge,  12  Jur.  450.  On  a  re- 
investment of  the  produce  of  lands  sold 
by  the  tenant  for  life,  it  is  not  necessary 
that  the  persons  entitled  in  remainder 
should  be  before  the  Court:  {Ex parte 
StapUsy  21 L.  J.,  Chanc,  251 ;  6  Railw. 
Cas.733).  Where  the  money  has  arisen 
from  the  sale  of  land  belonging  to  a  cor- 
poration, the  freemen  are  entitled  to  be 
represented  on  any  application  for  its 
reinvestment:  (Ex  parte  The  Afayor^ 
Aldermen^  and  CUizcju  nf  the  Ciiif  of 


Lmeoln,  Id.  738).  Money  paid  for 
land  taken  from  a  person  who  was  in 
a  state  of  mental  imbecility,  and  who 
continued  in  that  state  until  his  death, 
but  was  not  the  subject  of  a  commis- 
sion of  lunacy,  was  ordered,  after  his 
death,  not  to  be  reinvested  or  consi- 
dered as  land,  but  to  be  paid  to  his  ex- 
ecutors: (/»  re  East  LmcoUuMre  R. 
Aety  1  Sim.,  N.  S.,  260).  Where  the 
balance  remaining  in  Court  after  an  in- 
vestment was  only  20/.,  it  was  ordered 
to  be  paid  to  the  tenant  for  life:  {Re 
Lord  Egremonty  12  Jur.  618). 

(6)  Sect.  70. 

(c)  Sect.  71. 
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city  of  any  soch  parties^  then  to  the  respective  husbands, 
guardians,  committees,  or  trustees  of  such  persons  (d).  All 
sums  exceeding  20L,  payable  under  a  contract  with  parties 
not  absolutely  entitled,  are  to  be  paid  into  the  Bank  or  to 
trustees;  but  the  Court  or  such  trustees  may  allot  to  any 
person  having  a  partial  or  qualified  estate,  a  portion  of 
the  said  sum  ^  as  compensation  for  any  injury,  inconve- 
nience, or  annoyance"  which  he  may  be  considered  to 
have  sustained,  independently  of  the  actual  value  of  the 
land  taken,  or  the  damage  occasioned  by  severance  (e). 

Where  any  purchase  money  or  compensation  has  been  Appucation 
paid  in  respect  of  any  lease  or  other  estate  less  than  the  noney  of 

Icue  or 

fee  simple,  or  any  reversion  dependent  on  such  lease  or  ^J^^ 
estate,  the  Court  is  empowered  to  order  the  same  to  be 
invested  and  paid  in  such  manner  as  will  give  to  the  par* 
ties  interested  in  such  money  the  same  benefit  as  they 
might  have  had  from  the  estate,  lease,  or  reversion  (/). 

Deposit  having  been  made  of  the  compensation  for  the  oonreyanee 
lands  purchased  or  taken,  the  Company,  if  they  cannot  get  a  gf^xto 


conveyance  from  the  owner  of  the  laud,  are  empowered  to 
execute  a  deed  poll,  which  vests  it  absolutely  in  them  (g). 

In  any  question  as  to  title,  the  party  in  possession  is  to  wbotobe 
be  deemed  the  owner  until  the  contrary  is  shewn  (&),  o^er- 

In  all  cases  of  money  deposited  in  the  Bank,  unless  co^ik 
where  such  deposit  has  been  rendered  necessary  by  the 
**  wilful  refusal"  of  the  owner  to  receive  the  same  or  con- 
vey, or  "  wilful  n^lect"  to  make  a  good  title,  the  Court 
may  order  the  costs  of  the  following  matters,  including 
therein  all  reasonable  incidental  charges  and  expenses,  to 
be  paid  by  the  promoters  (that  is  to  say): — ^the  costs  of  the  "**'**'" 

(d)  Sect  72.  theLancbCC.  Act,0.74,inrMpectof 
(«)  Sect  73.  leateholdfl  for  yeon,  wm  ordered  to  be 
{/)  Sect  74.  Money  paid  into  reinTested  in  the  purchase  of  copy- 
Court  by  the  LiToipool  Bock  Tnia^  holdi  of  inheritance:  (/»  n  Liverpool 
tees,  under  the  powers  of  their  Act,  7  Dock  Aet$y  1  Sim.,  N.  S.,  202). 
ft  8  Vict.  c.  Ixxx.,  8.  22,  the  hmguage  (jg)  Sects.  75—78. 
of  which  is  substantially  the  same  as  (A)  Sect.  79. 
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-of  rein-  puFchase  or  taking  the  lands;  costa  of  the  investment  and 
reinvestment,  and  of  all  proceedings  relating  thereto  re-* 
spectively,  "  except  such  as  are  occasioned  by  litigation 
between  adverse  claimants;"  but  the  costs  of  one  applica^ 
tion  only  for  reinvestment  are  to  be  allowed,  unless  it  ap- 
pear to  the  Court  that  it  is  for  the  benefit  of  the  parties 
interested  in  the  money,  that  the  same  should  be  invested 
in  the  purchase  of  lands  in  different  sums  and  at  different 
times  (i). 
Form  of  con-       Short  forms  of  conveyance  are  given  in  the  Act,  which 

vest  the  fee  simple  absolutely  in  the  Company  (k). 
Costs  of  con-      The  Company  bear  the  costs  of  the  conveyance,  "  of  de- 
to^  borne    duciug,  evidencing,  and  verifying  the  title,''  and  "  of  mak* 
ing  out  and  furnishing  such  abstracts  and  attested  copies 
as  they  may  require,"  and  "  all  other  reasonable  expenses 
incident  to  the  investigation,  deduction,  and  verification 
of  such  title"  (I),  subject,  however,  to  taxation,  if  the  par- 
ties "  shall  not  agree  as  to  the  amount"  (m). 
Company  The  promoters  cannot,  without  the  consent  of  the  own- 

^tbipnr-    ers  and  occupiers,  enter  upon  any  lands  required  to  be 

duMe-money 

SSL^Sept   P^^clifi^s^d  or  permanently  used  for  the  purposes  of  their 
^^atpur-  j^Q^^  until  the  purchase-money  or  compensation  has  been 
paid  or  deposited,  except  for  the  purpose  of  surveying  and 
taking  levels,  and  probing  or  boring  to  ascertain  the  nature 
of  the  soil,  and  setting  out  the  line  of  the  works;  which 
they  may  do,  after  giving  from  three  to  fourteen  days  no- 
tice to  the  owners  or  occupiers,  "  making  compensation 
-may  enter  for  any  damage  thereby  occasioned"  (w).     But  if  the  pro- 
deposit  and    moters  be  desirous  of  entering  before  an  agreement  has 

giving  bond.  °       , 

been  come  to,  or  the  amount  of  the  compensation  ascer- 

(»)  Sect  80.    As  to  the  meaning  of  (k)  Sect.  81,  and  Sch.  (A.)  &  (B.) 

^  wilfal  refiual,^  with  teferenoe'to  the  (/)  Sect  82. 

question  of  costs  under  this  section,  see  (m)  Sect  83.     See  what  was  said  hy 

Ete  parte  BradthaWy  m  re  the  East  and  ShadweH,  V.  C,  in  Ex  parte  Martpdg 

West  India  Docks  ^  Birmingham  Jmo-  o/Baih,  4  Hailw.  Cas.  567. 

tion  R.  C,  12  Jur.  888;  Ex  parte  (n)  Sect  84. 
6'/cc«n»,5  Railw.  Cas.  437. 
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tained,  they  may  deposit  "  by  way  of  security"  the  amount 
of  compensation  claimed,  or  such  sum  as  shall,  by  a  sur- 
veyor to  be  appointed  by  two  justices,  be  determined  to  be 
the  value  of  the  land  or  interest  claimed  by  the  non-con- 
senting party,  and  give  a  bond  for  payment  of  the  compen- 
sation and  interest;  and  upon  such  deposit  being  made  by 
way  of  security,  and  such  bond  delivered  or  tendered  to 
the  non-consenting  party,  the  promoters  may  enter  upon 
and  use  the  lands  (o) ;  and  a  penalty  is  imposed  upon  the 
promoters,  if  they  enter  upon  any  lands  without  consent, 
or  payment  of  the  compensation,  or  deposit  by  way  of  se- 
curity (p).  In  any  case  where  the  promoters  are  entitled  to  ajict  deposit 
enter  and  take  possession,  if  the  owner  or  occupier  oppose  J^'JJ^j"*^^ 
any  obstruction,  the  sheriff  is  empowered  upon  their  war-  *^«°- 
rant*  to  deliver  possession  to  them,  and  the  costs  thereby 
incurred  are  to  be  paid  by  such  party  (g). 

No  person  is  to  be  required  to  sell  to  the  promoters  part  Part  of  a 
only  of  any  "  house  or  other  building  or  manufactory,"  if 
he  be  willing  and  able  to  sell  the  whole  (r). 

If  any  land,  ^'  not  situate  in  a  town  or  built  upon,"  intenected 
be  intersected,  so  as  to  leave  on  both  sides,  or  on  one 
side  thereof,  less  than  half  an  acre,  the  promoters  must 

(o)  Sects.  85—88.     The  Company  polsorj  powers  by  the  promoters,  their 

liaTing  giTen  notice  fiv  certain  lands,  eontinnanoe  in  possession  after  that  pe- 

cannot  afterwards  be  allowed  to  enter  riod  without  making  compensation  to 

npon  part  of  them,  upon  giving  security  the  owners  of  the  hind,  does  not  make 

for  that  part  only:  (Barker  v.  The  North  their  original  entry  unlawful :  {Doe  d. 

StafordeUre  i2.  C,  2  De  O.  ft  S.  65;  Armkiead  t.  Tke North Sta^imUkireR, 

as  to  the  form  of  the  bond  see  this  case,  C,  20  L.  J.,  Q.  B.,  249;    Wortl^  ▼. 

and  also  Poynder  ▼.  The  Great  Northern  The  South  Devom  A  CI,  Id.  254;  and 

A.  C,  16  Sim.  8;  S.  C,  2  Ph.  380;  see  2>oe  d.  Hudtom  y.  Leedt  and  Brad- 

Lm^hamj.  The  Great  Northern  R,  C,  firdR.  C20  L.  J.,  Q.  a  486). 

1  De  O.  ft  S.  486;  HoMng y.  PhiUij^  (p)  Secto.  89,  90. 

8  Ezch.  168;  Dakin  t.  Tie  London  ^  (q)  Sect.  91. 

N,  W,  A  C,  3  De  0.  ft  S.  414;  and  (r)  Sect  92;  Barker  ▼.  The  North 

generally  on  the  construction  of  the  85th  Stafbrdehire  R.  C,  2  De  G.  ft  S.  55; 

sect,  Wiiiey  v.  7  he  South  Eaetem  R.C^  Dakin  v.  The  London^  N.  WeetemR. 

1  Mac.  ft  G.  58;  6  Railw.  Cas.  100).  CT.,  8  De  O.  ft  S.  414;  Sparrow  y.TU 

The  deposit  and  entry  having  been  Ouford^  Woroetfer  4r  FF.  AC,9  Hare, 

made  before  the  expirotion  of  the  com-  441. 
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purchase  it,  if  so  required  by  the  owner,  unless  he  have 
other  land  adjoining  into  which  it  can  be  thrown,  so  as  to 
be  conveniently  occupied  therewith;  and  if  he  have  other 
land  adjoining,  they  shall,  ifso  required  by  him,  throw  the 
piece  of  land  so  left  into  such  adjoining  land,  '^  by  remov- 
ing the  fences  and  levelling  the  sites  thereof,  and  soiling 
the  same  in  a  sufficient  and  workmanlike  manner"  («). 
Where  the  land  left  on  either  side  of  the  works  is  less 
than  half  an  acre,  or  of  less  value  than  the  expense  of  mak- 
ing a  bridge  or  other  communication  between  the  land  so 
divided,  and  if  the  owner  have  no  other  land  adjoining,  and 
require  the  promoters  to  make  such  communication,  they 
may  require  the  owner  to  sell  them  such  piece  of  land  (Q. 

copyhoWfc  There  are  various  provisions  for  the  conveyance  and  en- 
firanchisement  of  copyhold  lands,  and  the  apportionment 

Rights  of  of  copyhold  rents  {u)\  there  are  also  powers  to  compensate 
the  lord  and  commoners  in  respect  of  their  rights  over  com- 

vortgagw     mon  lands  (a?);  for  the  satisfaction  and  discharge  of  mort- 

^ar^'  gages  (y)  and  rent-charges  {z) ;  and  for  the  apportionment 
of  the  rents  of  lands  held  under  lease  or  other  tenancy, 
and  for  compensation  to  the  tenants  (a). 

Expiration  of      The  compulsoiy  powers  of  the  promoters  are  not  to  be  ex- 

OODipilISOTY 

powm.        ercised  after  the  expiration  of  the  period  prescribed  by  the 
special  Act:  and,  if  no  period  be  prescribed,  not  after  the  ex- 
piration of  three  years  from  the  passing  of  the  special  Act  (6). 
interasta  The  promoters  are  empowered  to  purchase  interests  in 

parduwed.     lauds,  the  purchase  whereof  had  been  omitted  bymistake  (c). 

(f)  Sect  93.  (AMAenT.  Tks  E.  ^  W,  India  Doekt 

(0  Sect.  94.  amdB.J,n.  0.,  12  Bear.  298. 

(«)  Sects.  95-^8.  Under  B.  95,  the  (z)  Seets.  115^118. 

Btewardisentitledtooiiel^oiily:(Cbt9Mr  (a)  Sects.  119 — 122. 

T.  neNorfolk  R.  C,  6  Railw.  Cas.  9i).  (6)  Sect.  123.     See  cases  dted  in 

(«)  Sects.  99^107.  n.  (7),  ante,  p.  87. 

(5)  Sects.  108—114.  TheCotfftwill  (0)  Sects.  124—126.  Sect  124  ap- 

prerent  the  Company  from  taking  pes-  plies  to  land  altogether  omitted  to  be 

session  and  dealing  with  the  land  till  poichased  by  mistake,  as  weU  as  to  an 

the  Talne  of  the  mortgagee's  interest  has  ontstanding  interest  therein  so  omitted 

been  ascertained  and  paid  or  secured:  to  be  purchased:    {IfyU  t.  TTk  Corp. 


Chap.  II.]  Sale  and  Transfer  of  Shares,  95 

Within  ten  years  after  the  completion  of  the  works,  if  no  sideoriaper. 
other  time  be  prescribed  by  the  special  Act,  the  promoters 
are  to  sell  all  '^.superfluous  lands,"  and,  in  default,  such 
lands  are  to  vest  in  the  owners  of  the  adjoining  lands  (d); 
but  before  sale  they  are  to  be  offered  to  the  owner  of  the 
lands  from  whom  they  were  originally  taken,  or  to  the 
owners  of  adjoining  lands  (e). 

1 1.  Subject  to  the  provisions  of  the  special  Act,  the  Com-  sde  nd 

tnuufer  of 

panics  Clauses  Consolidation  Act  (/)  enacts,  that  the  shares 
of  an  incorporated  Company  shall  be  transferred  ^'by  deed 
duly  stamped,  in  which  the  consideration  shall  be  duly  stat- 
ed" (g);  this  deed  is  to  be  "  delivered  to  the  secretary,  and 
kept  by  him;"  and  he  is  to  enter  a  memorial  of  it  in  the 
'' register  of  transfers,"  and,  on  demand,  deliver  a  new  cer- 
tificate to  the  purchaser;  and,  until  the  transfer  has  been 
delivered  to  the  secretary,  the  vendor  continues  liable  for 
calls;  and  the  purchaser  shall  not  be  entitled  '^to  receive 
any  share  of  the  profits  of  the  undertaking,  or  to  vote  in 
respect  of  such  share  "  (h). 
No  shareholder  can  transfer  any  share  after  a  call  Not 

after  a  caO 

has  been  made  in  respect  of  it,  until  he  has  paid  such  ^  v^^ 
call,  and  also  '^  all  calls  for  the  time  being  due  on  eveiy 
share  held  by  him  "  (%). 

In  the  absence  of  any  special  custom  to  the  contrary,  it  vendee  pre. 
is  the  duty  of  the  vendee  to  prepare  the  transfer;  and  he  ^ 
cannot  maintain  an  action  for  not  having  transferred  till 
he  has  tendered  a  transfer  to  the  vendor  (i;).    Though  it 
seems  that  this  rule  may  be  modified  by  special  circimi- 
stances  (I).    It  has  been  decided  at  law,  that,  notwithstand-  vendor  iiabie 

0/  MameJktier,  16  Jur.  189;  19  L.  T.      /«y,  16  M.  &  W.  810;  R»  HaU^.Tke 

6,  under  sppeal).  Nor/bit E$tuaty  Cfa.,  21 L.  J.,Q.  R,  94. 

(<0  Sect.  127.  (k)  SUpisMr.DeMedma,4Q.B. 

(e)  SecU.  128, 129.  422;  Bow&y  t.  Bell^  8  C.  B.  284. 

(/)8&9Vict.c.l6.  (0  J%eShi^ield,A,^amiMameke9' 

iff)  Id.  B.  14.  terUa  t.  Woodcock,  7 M.  & W.  574; 

(A)   Id.  s.  15.  3nie  Ckdtenkam  and  G.  W,  R,  C.  r. 

(0    Id.  B.  16;  and  sec  Shaw  v.  Row-      Daniel^  2 Q.  B.  281 . 


ofajotnt- 

itock 

pwy. 
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ftn-  eaib  tffl    i&g  a  eoxitract  far  sale  of  shares,  the  rendor,  in  the  absence 
E^  **     of  express  stipulation  to  the  contrary,  continues  liable  to 
pay  calls  made  before  they  are  actually  transferred  into 
the  name  of  the  vendee  (w) ;  but,  in  equity,  the  vendee  is 
entitled  to  all  profits  from  the  date  of  the  contract,  and 
must  indemnify  the  vendor  in  respect  of  all  subsequent 
calls  (n). 
s^eorihim      12.  The  7  &  8  Vict  a  110,  s.  26,  (Joint  Stock  Registra- 
tion Act,)  which  prohibits  the  sale  of  shares  in  any  Joint 
Stock  Company  formed  after  the  1st  of  November,  1844, 
before  complete  r^stration,  does  not  Bpplj  to  Railway 
Companies  requiring  an  Act  of  Parliament  (a).    Where, 
under  the  deed  of  settlement,  the  intended  proprietor,  on 
the  transfer  of  shares,  is  to  be  approved  of  by  the  direc- 
tors, the  vendor  is  bound  to  obtain  their  assent,  and  to  do 
all  acts  necessary  to  vest  the  shares  in  the  vendee  (p). 
Where  the  deed  of  settlement  expressly  stipulates ''  that  no 
person  shall  become  or  be  registered  as  a  shareholder  with- 
out the  consent  of  the  board  of  directors,"  a  transfer  without 
such  cQnsent  will  be  inoperative,  and  the  original  owner 
will  continue  liable  as  a  shareholder  {q).    A  sale  of  shares 
by  an  allottee  in  a  Joint  Stock  Company,  who  has  not  ex- 
ecuted the  deed  of  settlement,  or  been  registered  as  re^ 
quired  by  this  Act,  is  void  (r). 
ciutomor         13.  The  sale  of  shares  is  generally  conducted  through 
Exchange,     the  intervention  of  brokers,  whose  course  of  dealing  is 
governed  by  the  regulations  of  the  particular  exchange 

(m)  HumhU  Y.  Langttmy  7  M.  &W  case  was  taken  by  the  Master  of  the 

£17;  see,  per  Ortwwdly  J.,  18 L.  J.,  Rolls,  who  held  that  the  shant  had, 

C.  P.,  277 ;  Saylet  y.  BUuie^  d  Rai]  w.  under  the  dnnimstances,  been  effisetiial- 

Cas.  79;  19  L.  J.,  Q.  B.,  19.  \j  transferred:  (20th  April,  1852). 

(ft)  6^tey./?!tM«r,2DeO.&S.  II;  (r)  E* parte NieUom^US\a.\{iU% 

Wyme  y,  Price^  3  De  O.  ft  S.  3X0.  and  see  Cblombine  y,  Chiche9tery  Ca.  t 

(o)  Young  t.  Smith,   15  M.  ft  W.  Cott.  295;  S,  C.  2  Ph.  27;  and  as  to 

121 ;  and  see  Shaw  t.  Holland^  Id.  1 36.  the  eftiect  of  a  sale  of  shares  to  the  Com- 

(p)  WiUdtuon  v.  Z%<f,  7  Q.  B.  27.  pany  see EwparU  Morgam  1  Macft O. 

(9)  Botanquet  v.  Shortridge,  20  L.  J.,  ^5,  IDe  O.  ft  S.  750 ;  Ete  parte  Lavfet^ 

EzdL,  137 ;  but  a  different  view  of  this  15  Jur.  1 85. 
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where  they  carry  on  their  business  (s).  It  is  the  custom 
on  the  Stock  Exchange  in  London  and  Liverpool  for  brokers 
to  make  contracts  in  their  own  names  without  disclosing 
their  principals,  and  credit  is  given  to  them  personally. 
Where  a  broker  is  employed  to  purchase  shares,  it  is  his 
duty  to  use  due  and  reasonable  diligence  in  endeavouring  to 
procure  them,  but  he  does  not  contract  to  get  them  at  all 
events  (Q.  He  does  his  duty,  if  he  purchase  what  commonly 
passes  in  the  market  for  what  he  is  ordered  to  buy,  though 
it  does  not  strictly  answer  the  description  of  the  thing  or- 
dered: as  where  the  order  was  to  buy  fifty  shares  in  a 
foreign  railwify  Company,  and  he  bought  letters  of  allot- 
ment, which  were  bought  and  sold  in  the  market  as  shares, 
the  shares  not  having  been  then  issued  (x).  The  princi- 
pal is  bound  by  the  usage  of  brokers  at  the  particular 
place  where  the  contract  is  entered  into,  whether  he  him- 
self knows  the  usage  or  not  (y).  Thus,  where  B.,  a  stock- 
broker, by  the  order  of  A.,  purchased  for  him  twenty  rail- 
way shares  at  10^.  a  share;  A.  paid  the  amount  with  the 
commission,  and  the  shares  were  transferred  to  him.  Be- 
fore the  sale,  a  call  of  21  a  share  had  been  made,  payable 
on  a  day  subsequent  to  the  sale,  but  no  mention  was  made 
of  it  at  the  time  of  the  sale.  Immediately  afterwards  the 
vendor  paid  up  the  call,  though  it  was  not  then  due,  in 

(«)  Contmcts  for  the  sale  of  railway  tion  within  the  8  &  9  Vict  c.  109,  b.  18: 

shares  are  not  within  the  Stock  Johhing  {Orisetcood  v.  Blayne^  19  L.  T.  64). 

Act:  (^«t«ttv.Pnce,4M.  &0.355);  (0 -F&rfcAwT.JIfarsilaa,  16M.  AW. 

and  therefore  a  sharebroker  cannot  ob-  702. 

ject  to  answer  a  bill  of  discovery,  on  the  (x)  Mitchell  v.  Netchallj  1 6  M.  &  W . 

ground  that  he  might  subject  himself  to  308. 

penalties:  (Siort  v.  Mereisr^  18  L.  J.,  (y)  Sutton  ▼.  Taiham^  10  A.  &  E.  29; 

Chanc,  490;  Fuker  ▼.  Price,  U  Bear.  Ba^Ufe  y.  Buttcrtoorth^  1  Exch.  429. 

194).     But  an  agreement  for  the  sale  And  see  APEicen  ▼.  Wooda^  II  Q.  P. 

and  purchase  of  railway  shares,  where  1 3 ;  Pollock  ▼.  StaUes,  5  Rail  w.  Cas.  352 ; 

neither  party  meant  to  purchase  or  sell,  S,  C,  17  L.  J.,  Q.  B.,  352;  Vails  v. 

the  intention  being  a  mere  baigain  for  Uo^  12  Q.  B.  531 . 
the  difference,  is  a  gambling  transac- 

H 
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order  to  enable  him  to  effect  the  transfer:  B.,  having  pur- 
suant to  a  rule  of  the  Stock  Exchange  paid  over  the  amount 
of  the  call  to  the  vendor,  was  held  entitled  to  recover  it 
from  A.  (a). 
Luibiiity  of        A  share-broker  and  member  of  the  Stock  Exchange  be- 

pTlncipalto  ,  ° 

Wf^^jj^oo  ing  employed  to  sell  certain  documents,  which  purported 
ed  scrip.  ^  jjg  g^j^p  Qp  certificates  for  shares  in  a  projected  Rail- 
way Company,  sold  them  and  handed  over  the  proceeds  to 
his  principal  The  certificates  being  subsequently  found 
to  be  forged,  the  broker  was,  pursuant  to  a  resolution  of 
the  committee  of  the  Stock  Exchange,  obliged  to  pay  to 
the  vendee  a  certain  agreed  value  as  for  genuine  certifi- 
cates, which  considerably  exceeded  the  price  for  which  he 
had  sold  the  spurious  certificates.  It  was  held,  that  he 
could  not  recover  from  his  employer  more  than  the  sum 
he  had  paid  to  him  upon  the  original  sale,  there  being  no 
promise,  expressed  or  implied,  that  the  certificates  were 
genuine;  and  that  the  resolution  of  the  Stock  Exchange, 
however  it  might  bind  members  of  that  body,  could  not 
affect  the  vendor  (6). 
staarehoid-  A  shareholder  cannot  get  rid  of  his  responsibility  by  a 
Bibiiity  after  sale  of  his  sharcs,  unless  the  sale  be  conducted  and  com- 

■ale. 

pleted  in  strict  conformity  with  the  instrument  under 

which  the  Company  is  formed  (c). 
Measure  of      '  On  a  brcach  of  contract  for  the  sale  of  goods,  the  measure 
br^!i^^°    of  damages  is  the  difference  between  the  price  agreed  upon 

contract  °_  .  i«-i  %       %       \  -m. 

and  the  market  price  at  the  time  the  contract  was  broken  (a). 
The  same  principle  prevails  as  to  the  sale  of  shares  (e). 

(a)  Baplt^  T.  WtUdnty  7  C.  B.  886,  the  gronnd  of  acquieecence  and  delay. 
18L.J.,C.B.,278.  (rf)  Boorman  t.  Natk,  9  B.  &  C. 

(6)  Westnpp ▼.  Solonum^  8  C.  R845.  145;  Grem  t.  Biebtdl^  8  A.  &  £.  701. 

(o)  Eat  parte  Mor^n^  1  Mac.  &  O.  The  law  of  Scotland  is  different:  (2>im- 

226;  S,  C,  1  De  G.  &  S.  750;  EaepofU  tcp  t.  HiggUa^  1  H.  L.  Gas.  381). 
XaiMf,  15  Jur.  185;  but  lee  Walford  ▼.  («)  Skaw  t.  HoUamd^  15  M.  &  W. 

AdU^h Hare,  1 12,  for acase where, not-  186 ;  PoU  ▼.  Ftath&Tj  16  L.  J^  Q.  B., 

withstanding  an  irregularity  in  the  lale,  866;    Bamti  t.  HamiUon^  2  Railw. 

Wipram,  V.  C,  refoaed  to  set  it  aside,  on  Gaa.  624. 
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On  a  sale  of  shares  by  public  auction,  if  the  auctioneer  Uftbiuty  of 

ftQCtionocr. 

do  not  disclose  his  principal  at  the  time  of  sale,  he  is  taken 
to  contract  personally  (/)« 

14.  The  purchase  and  sale  of  stock  is  chiefly  carried  on  saie  and 
through  the  interrention  of  members  of  the  Stock  £x-  itock. 
change,  of  whom  there  are  two  classes,  namely,  brokers, 
and  dealers  or  jobbers.  The  former  are  sworn  officers, 
duly  qualified  to  act  by  admission  before  the  Lord  Mayor 
and  aldermen  of  the  city  of  London;  the  latter  are  mere 
agents  between  the  broker,  who  buys,  and  the  broker, 
who  sells.  The  principal  may,  if  he  please,  act  for  him- 
self; but  the  convenience  of  employing  a  broker  is  so 
great,  that  he  rarely  does  so.  Supposing  him  to  employ 
a  broker,  the  proceeding  is  somewhat  as  follows:  — He  Hamierof 

proo66(Uiig 

wishes,   say,   to  invest  10002.  in  Consols.      The  broker  onparchMd 

'         •"  of  stock. 

whom  he  employs  forthwith  goes  to  the  part  of  the  Stock 
Exchange  allotted  to  the  dealers  in  Consols,  and  inquires 
of  a  jobber  the  price  of  Consols.  There  are  always  two 
prices,  a  buying  price  and  a  selling  price,  the  difference 
being  |th  or  28.  6d  per  cent,  which  is  the  jobber's  profit. 
Suppose  98^  to  be  the  selling  price,  the  jobber  would  re- 
ply 98^  to  98^,  by  which  the  broker  understands  he  can 
sell  at  the  former  and  buy  at  the  latter  price.  In  the 
transaction  under  consideration,  the  broker  would  buy  at 
98|,  and  afier  allowing  |th  per  cent  for  his  own  commis- 
sion, he  hands  over  to  the  jobber  a  ticket,  prepared  for  this 
purpose  by  the  Bank  of  England,  on  which  he  writes  the 
amount  of  stock,  and  the  name,  description,  and  address 
of  the  purchaser,  or  party,  into  whose  name  the  stock  is  to 
be  transferred.  This  ticket,  after  being  properly  filled  up 
by  the  jobber,  by  inserting  his  own  name  or  that  of  the 
party  by  whom  the  stock  is  transferred,  is  taken  to  the 
Bank  and  copied  into  a  book  kept  for  that  purpose.    The 

(/)  F^anUyn  t.  Lam<md,  4  C.  B  657. 

h2 
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Manner  of 
proceeding 
on  Mle  of 
•lock. 


jobber  or  party  transferring  signs  his  name  in  this  book, 
and  also  signs  a  document,  called  a  receipt,  furnished  by 
the  Bank,  and  both  signatures  are  countersigned  by  the 
Bank-clerk.  The  receipt  acknowledges  the  payment  of  so 
much  money  for  so  much  stock  transferred  on  a  certain 
day  to  the  party  who  is  the  purchaser.  The  broker  then 
takes  his  client,  the  purchaser,  over  to  the  Bank,  in  or- 
der that  he  may  sign  his  name  in  the  Bank-book  accept- 
ing the  transfer,  and  make  the  Bank-clerks  acquainted 
with  his  signature. 

The  proceeding  is  nearly  similar  where  a  party  wishes 
to  sell  stock.  In  the  case  supposed,  the  sale  would  be  at 
98^.  The  broker,  after  filling  up  and  taking  over  to  the 
Bank  the  ticket  as  before,  conducts  his  client  to  the  proper 
office  in  the  Bank,  where  he  has  to  sign  his  name  in  the 
Bank-book,  and  also  on  the  receipt;  and  the  broker  then 
signs  his  own  name  in  the  Bank-book,  as  vouching  that  the 
party,  transferring  the  stock,  is  the  person  whom  he  repre- 
sents himself  to  be.  The  broker  then  hands  over  to  his 
client  the  proceeds  of  the  sale,  which  he  has  received  from 
the  jobber,  deducting  his  own  commission  (jg.) 


Sale  and 
transfer  of 
•hlpa. 


15.  The  sale  and  transfer  of  ships  is  regulated  by  the 
8  &  9  Vict.  c.  89,  re-enacting  as  to  this  purpose  the  provi- 
sions of  the  3  &  4  Will  4,  a  55.  Sect  34  enacts,  that  the 
sale  of  a  registered  ship  shall  be  by  bill  of  sale,  or  other  in- 
strument in  writing,  containing  a  recital  of  the  certificate 
of  registry,  "  otherwise  such  transfer  shall  not  be  valid  or 
eflFectual  for  any  purpose  whatsoever,  either  at  law  or  in 
equity."  The  37th  section  provides,  "  that  no  instrument 
shall  be  valid  and  effectual  to  pass  the  property  in  a  ship, 
or  for  any  other  purpose,"  until  such  bill  of  sale  shall  have 
been  registered  by  the  proper  officer;  and  by  section  38, 
it  is  enacted,  that  when  and  so  soon  as  the  instrument 


{g)  Keyser's  Law  relating  to  Transactions  on  the  Stock  Exchange. 
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shall  have  been  registered,  it  shall  be  valid  and  effectual 
to  pass  the  property  thereby  intended  to  be  transferred, 
•'as  against  all  persons  whatsoever,  and  to  all  intents  and 
purposes,  except  as  against  such  subsequent  purchasers  and 
mortgagees,  who  shall  first  procure  the  indorsement  to  be 
made  on  the  certificate  of  registry  in  the  manner"  therein 
mentioned.  In  practice,  a  copy  of  the  bill  of  sale  is  not 
required  to  be  furnished  to  the  officers,  nor  is  the  personal 
attendance  of  either  purchaser  or  seller  insisted  on. 

Under  a  conveyance  by  the  registered  owner  for  a  valu-  property  in 
able  consideration  by  bill  of  sale  executed  before,  but  not  pa«  tiiT 

trausfer  is 

registered  till  after,  his  bankruptcy,  the  vendee  acquires  regiatereii 
no  property  in  the  ship,  but  it  passes  to  the  assignees;  the 
effect  of  the  statute  being,  that,  until  registration,  every 
disposition  by  the  act  of  the  vendor,  or  of  the  law,  is  as 
effectual  as  if  the  unregistered  deed  had  not  existed,  and  is 
not  defeated  by  subsequent  registration,  whether  such  inter- 
mediate disposition  be  one  which  requires  registration  and 
is  registered,  or  one  which  does  not  require  registration  (h). 

In  the  case  of  a  ship,  there  is  no  equitable  title  distinct  xo  equitable 
from  the  recorded  legal  title:  and  therefore  Equity  will  Kuishedfrom 

^    ,  .  .  ^        ^  lejpU  tide. 

not  interfere  against  the  registered  owner,  even  where  the 
registry  has  been  obtained  by  a  breach  of  good  faith  (i). 

Where,  in  consequence  of  damage  to  a  ship  during  the  ship  may  bo 
voyage,  it  becomes  impossible  to  prosecute  the  adventure,  *«'•-  ''^'^"' 
the  master  has  authority  to  sell  her  for  the  benefit  of  all  the 
parties  interested;  and  a  person  employed  by  him  to  super- 
intend the  sale  may  lawfully  pay  over  the  proceeds  to  him 
or  his  order  (k), 

16.  By  the  5  Geo.  4,  c.  74,  and  6  6ea  4,  c.  12,  provision  SAfebyMo^ 
is  made  for  the  establishment  of  uniform  weights  and  mea-  and  mca- 
sures,  for  the  use  of  the  whole  kingdom,  called  Imperial 

(k)  Boyson  ▼.  Gibaon^  4  C.  a  121.         Hare,  106. 

(0  FoUeU  ▼.  Dduny,  2  De  G.  &  S.  {k)  Ireland  v.   Thompson,  4  C.  H. 

235;  and   sec   Ridgway  v.  Roberts,  4        149; /fuB/erv.i^ar/h-rJ  M.&  W.322. 
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Sale  of  gold, 
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Sale  by  Illegal  Weights  a/nd  Meaeures.      [Chap.  II. 

Standard  Weights  and  Measures.  By  the  former  of  these 
Acts  measures  of  length,  superficial  measure,  and  the 
measures  to  be  used  in  the  sale  of  land  (Q,  and  the  weights 
and  measures  to  be  used  in  sales  of  goods  and  chattels  (in), 
are  described  and  defined.  All  contracts  for  work,  and  for 
the  sale  of  goods  and  merchandise,  where  there  is  no  spe- 
cial agreement  to  the  contrary,  shall  be  deemed  to  be  made 
according  to  the  standard  weights  and  measures  ascer- 
tained by  the  Act  (w).  By  the  6  &  6  Will  4,  a  63,  s.  6, 
the  Winchester  Bushel  and  the  Scotch  Ell,  and  all  local 
and  customary  measures,  are  abolished,  and  a  penalty  is 
imposed  upon  all  persons  who  sell  by  any  other  than  the 
imperial  measures,  or  some  multiple  or  aliquot  part 
thereof;  but  the  sale  of  articles  in  vessels  not  represent- 
ed  as  containing  any  amount  of  imperial  measure,  or  of 
any  fixed  local  or  customary  measure  before  then  in  use, 
is  not  prohibited.  The  use  of  the  heaped  measure  is 
abolished,  and  all  sales  by  heaped  measure  are  declared 
null  and  void,  and  penalties  are  imposed  on  all  persons 
who  sell  by  it  (o),  or  who  shall  use  any  weight  or  measure 
other  than  those  authorised  by  the  Act,  or  any  weight  or 
measure  not  stamped  pursuant  to  the  Act,  or  which  shall 
be  found  light  or  otherwise  unjust;  and  any  sale  by  such 
weights  or  measures  is  declared  to  be  null  and  void  (p). 
It  was  also  by  the  same  statute  enacted,  that  all  coals, 
slack,  culm,  and  cannel  of  every  description,  shall  be  sold 
by  weight  and  not  by  measure;  and  a  penalty  is  imposed 
on  all  persons  who  sell  by  measure  and  not  by  weight  (q). 
All  articles  sold  by  weight  are  to  be  sold  by  avoirdupoise 
weight,  except  gold,  silver,  platina,  diamonds,  or  other  pre- 
cious stones,  which  may  be  sold  by  troy  weight,  and  drugs, 
which,  when  sold  by  retail,  may  be  sold  by  apothecaries' 
weight  (r). 

(0  Secte.  1,  2.  (p)  Id.  u.  12,  13,  21. 

(m)  Sect.  6.  {q)  Id.  ».  0. 

(«)  Sect.  15.  (r)  Id,  ».  10. 
(o)  5*6  WiU.  4,  c.  63,  a.  7. 
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17.  The  vend  and  deliyery  of  coals  in  London  and  its  Manner  or 

"^  seUinffcoab 

environs  is  regulated  by  yarions  Acts  («).  With  any  quan-  *»»  London. 
tity  of  coals  exceeding  half  a  ton,  delivered  by  wagon,  cart, 
or  other  carriage,  within  twenty  miles  "  in  a  direct  line  "(0 
from  the  General  Post-office,  the  seller  must  deliver  to  the 
purchaser  a  ticket  in  a  prescribed  form  {u\  before  the  coals 
are  unloaded,  on  pain  of  forfeiture  of  20^  A  penalty  is  im- 
posed on  all  persons  who  sell  one  sort  of  coals  for  another,  or 
neglect  to  send  a  weighing  machine  with  the  coals,  and  to 
weigh  them  at  the  request  of  the  purchaser  (v).  Weighing 
each  sack  of  coals  in  one  scale  against  weights  in  the  other 
scale,  equal  to  the  proper  weight  of  a  sack  of  coal,  toge- 
ther with  an  empty  sack,  is  not  a  legal  weighing  within 
the  Act(t(;). 

The  1  &  2  Will  4,  c  Ixxvi.,  s.  47,  required  a  seller's  ticket  ^"^^^  ®^ 
to  be  delivered  to  the  purchaser  of  coals,  imposing  a  penalty 
not  exceeding  20{.  on  neglect;  and  enacted  (^),  that  all 
penalties  not  exceeding  25t  should  be  levied  and  recovered 
before  any  justice  or  justices  of  the  peace.  Stat.  1  &  2  Vict. 
c.  cL,  s.  2,  repealed  so  much  of  this  Act  as  related  to  the 
delivery  of  a  seller's  ticket,  and  required  (y)  a  certain  form 
of  seller's  ticket  to  be  delivered,  under  a  penalty  not  ex- 
ceeding 20i  No  provision  having  been  made  for  recover- 
ing the  penalty  by  any  individual,  an  action  cannot  be 
maintained  for  it  by  the  buyer  of  coals  when  no  seller's 
ticket  is  delivered  {z). 

If  the  vendor  fail  to  comply  with  any  of  these  require — price, 
ments,  as  for  instance  if  he  do  not  cause  to  be  delivered  to 

(»)  1  &  2  Will.  4,  c.  Ixxvi. ;  (conti-  {t)  14  k  15  Vict.  c.  cxlvi.,  s.  50. 

nued  lor  seyen  yeaiB,  from  SIst  of  De-  («)  1  &  2  Vict.  c.  ^  s.  3. 

cember,  1 838,  except  oa  altered,  by  1  &  (v)  1  &2  Will.  4,  c.  Uxvi.,  as.  45, 47. 

2  Vict.  c.  d. ;  continued  again  from  Blst  (to)  MereUiA  t.  Holman^  16  M.  & 

of  December,  1845,  tiU  the  5th  of  July,  W.  798. 

1862,  except  ai  altered,  by  8  &  9  Vict.  (»)  Sect.  77. 

c.  101) ;  and  the  14  &  15  Vict  c.  cxlri.,  (y)  Sect.  3. 

which  is  to  be  lefcrred  to  as  '^  The  Cool  («)  Mertditk  r.  Holmam,  16  M.  ft 

Duties  (London  and  Westminster  and  W.  798. 
adjacent  Counties)  Act,  1851.*' 
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Sunday  Sales, — The  Lord's-day  Act,      [Chap.  IL 


Delivery  of 
coal  by 
lighter,  «fcc 


the  purchaser  a  ticket  in  the  prescribed  form  and  signed 
by  the  meter,  he  cannot  recover  the  price  of  the  coals  (a). 
Sect.  4  of  1  &  2  Vict  c.  ci.,  which  requires  that  with  any 
quantity  of  coal  exceeding  560  pounds,  delivered  "  by 
any  lighter,  vessel,  barge,  or  other  craft,"  within  twenty- 
five  miles  from  the  General  Post  Office,  London,  the  seller 
shall  deliver  a  ticket,  stating  the  quality  and  quantity  of 
the  coals  and  other  particulars,  and  imposes  a  penalty  upon 
him,  if  they  are  delivered  without  a  proper  ticket,  does  not 
apply  where  a  cargo  is  delivered  on  the  wharf  of  the  pur- 
chaser directly  from  the  brig  in  which  it  is  shipped,  with- 
out the  intervention  of  any  other  vessel  (6). 


Tho  LordV 
day  Act  — 
Sunday  aalea 


Snle  on  a 
Sunday, 
when  void. 


18.  The  29  Car.  2,  c.  7,  commonly  called  the  Lord's  Day 
Act,  provides,  *^  That  no  tradesman,  artificer,  workman,  la- 
bourer, or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  callings 
upon  the  Lord's  Day  (works  of  necessity  and  charity  only 
excepted) ;"  and  a  penalty  is  imposed  upon  all  persons  of  the 
age  of  fourteen  who  ofiend  against  the  statute. 

It  has  been'  decided,  that "  other  person"  means  a  person 
ejiisdefii  generis  (c);  therefore  a  stage-coachman  is  not 
within  the  statute  (d),  nor  is  a  contract  of  hiring  and 
service  within  it  (e).  An  attorney  entering  into  an  agree- 
ment on  a  Sunday  for  the  settlement  of  his  client's  affairs, 
and  thereby  rendering  himself  personally  liable,  is  not  a  per- 
son exercising  his  ordinary  calling  within  the  statute  (/). 

Sales  of  goods  on  a  Sunday  in  the  ordinary  course  of 
the  trade  or  business  of  the  vendor  are,  therefore,  void; 
and  no  action  can  be  brought  for  the  price  of  goods  so  sold 
on  a  Sunday,  unless  the  sale  be  within  the  exception 


(a)  IMtU  V.  Poole,  9  B.  &  C.  192. 
As  to  how  the  penalties  are  to  be  as- 
sesaed  and  recovered,  see  OoUint  ▼.  Hep-, 
wooil,  15  M.  &  W.  459;  Meredith  ▼. 
Nolman,  16  M.  &  W.  798. 

{h)  Dlanford  v.  Morriton,   15  Q.  B. 


724,  in  error. 

(o)  Sandiman  v.  Breach^l  B.  &  C.  100. 

(d)  Id;  and  see  Beaumont  ▼.  Bren- 
peri,  5  C,  B.  301. 

(e)  fiejcv.  WhUmsh,  7  B.  &C.  596. 
(/)  Peatev.  /?tcJfc»,  ICr.  M.  &  R422. 
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of  the  Act,  which  (g)  permits  food  to  be  dressed  and  sold 
in  inns,  cook-shops,  and  victualling  houses,  to  persons  who 
cannot  be  otherwise  provided  for;  and  milk  to  be  carried 
about  and  sold  at  stated  hours;  or  mackerel,  the  sale  of 
which  before  and  after  divine  service  is  legalised  (h) ;  or 
bread,  the  baking  and  sale  of  which  on  Sundays  is  sanc- 
tioned under  certain  circumstances  (t).  It  had  been  held, 
in  Rex  v.  Cox  (&),  and  Rex  v.  Yotmger  (I),  that  the  baking 
and  sale  of  bread  is  a  necessity  within  the  exception  of  the 
Lord's  Day  Act  The  sale  of  a  horse  on  a  Sunday  by  a 
horse-dealer  is  within  the  statute  (m) ;  but  such  a  sale  by 
a  party  who  is  not  a  horse-dealer,  is  not  within  its  opera- 
tion (n).  It  makes  no  difference  that  the  contract  is  en- 
tered into  by  an  agent,  and  that  the  objection  is  taken  by 
the  party  at  whose  request  the  contract  was  entered  in- 
to (o). 

In  WiUiams  v.  Paul  (p\  the  defendant  retained  a  heifer,  Eftsctof » 
which  he  bought  of  the  plaintiff  on  a  Sunday,  and  after-  j^JSr*^ 
wards  made  a  promise  to  pay  for  it:  the  Court  held  that  3^.°°  ^""' 
the  subsequent  promise  was  sufficient  on  the  quantum  me- 
ruit.   This  decision  has,  however,  been  disapproved  of  by 
Parke,  B.  (9),  on  the  ground  that,  though  the  contract  was 
void  as  being  made  on  a  Sunday,  yet,  as  the  property  in 
the  goods  passed  by  the  delivery,  the  promise  made  on  the 
following  day  to  pay  for  them  could  not  constitute  any 
new  consideration.     Admitting,  however,  that  the  deci- 
sion in  WiUiams  v.  Paul  was  right,  the  law  will  not  imply 
a  promise  to  pay  the  price  from  the  mere  fact  of  deten- 
tion, or  the  use  and  consumption  of  the  goods  (r). 

(jg)  Sect.  8.  («)  Drwry  y.  Drfontaim,  1  TVmnt 

(A)  10  &  11  Will.  3,  c.  24,  B.  U.  113. 

(i)  6  &  7  WiU.  4,  C.37,  a.  14,  an  Act  («)  SmiA  y.  ^parroio,  4  Biog.  84; 

to  regulate  the  sale  of  bread  in  London.  S.  C,  2  C.  &  P.  644. 

{k)  2  Burr.  787.  (/>)  SBing.  653. 

(/)  5  T.  R.  449.  (q)  Sin^tom  y.  Niekoilt,  3  M.  &  W. 

(m)  Femtell  v.  Bidlcr,  5  B.  &  C.  406,  244,  as  explained  5  M.  &  W.  702. 

where  BujfUy^  J.,  explains  Blotwme  v.  (r)  ISimpvm  y.  NicholUy  3  M.  &  W. 

William*,  3  U.  &  C.  232.  240. 
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Manner  of  19.  Where  the  subject  of  sale  is  the  absolute  property  of 
to^fldSdMT  ^^  vendor  he  may  sell  it  in  any  manner  he  pleases,  either 
****'^"*'*'-  by  public  auction  or  private  contract,  subject  to  any  con- 
ditions, stipulations,  or  restrictions  as  to  his  title  or  other- 
wise, which  he  may  think  fit  to  impose.  He  is  entirely 
unfettered,  and  may  exercise  his  power  of  disposition  in 
saiebrtrns-  whatCTor  modc  caprice  or  fancy  may  suggest.  But  it 
is  the  duty  of  trustees  exercising  a  power  of  sale  to  con- 
form in  all  respects  to  the  regulations  prescribed  by  the 
instrument  creating  their  power.  If  their  power  is  to 
arise  on  a  given  contingency,  they  must  wait  till  the  pre- 
scribed event  arises.  If  they  are  directed  to  sell  by  public 
auction,  they  cannot  sell  by  private  contract  If  they  are 
to  sell  with  the  consent  of  particular  individuals,  that  con- 
sent must  be  obtained  («). 
impuedobu-  Every  trust-deed  for  sale  is  upon  the  implied  condition 
tnutees  to  that  the  trustccs  will  use  all  reasonable  diligence  to  obtain 
the  best  price;  and  that,  in  the  execution  of  their  trust, 
they  will  pay  equal  and  fair  attention  to  the  interests  of 
all  parties  concerned.  If  trustees,  or  those  who  act  by 
their  authority,  fail  in  reasonable  diligence, — ^if  they  con- 
tract under  circumstances  of  haste  or  improvidence, — if 
they  make  the  sale  with  a  view  to  advance  the  particular 
purpose  of  one  party,  interested  in  the  execution  of  the 
trust,  at  the  expense  of  another  party, — ^a  Court  of  equity 
will  manifest  its  disapproval  of  such  conduct  by  refusing 
to  enforce  the  contract,  however  fair  and  justifiable  the 
conduct  of  the  purchaser  may  have  been,  and  leave  him  to 
such  remedy  as  the  law  will  give  him  (*) :  a  fortiori,  will 
the  Court  refuse  to  act  if  the  purchaser  "  was  dealing  with 
one  whom  he  knew  to  have  a  duty,  and  if  that  duty  was 
plainly  neglected"  (u).  Hfence,  if  the  sale  be  unduly  hurried 
forward,  or  be  ordered  to  take  place  at  a  time  or  in  a  local- 

(«)  Tiomat  y.  Derti^,  1  Kee.  744.  (»)  Per  Lord  EidoH,  Twmtr  v.  /for- 

(0  Per  Sir  J. /uracA,  On/ T.  iVo*/,  5       wy,  Jac.  178. 
Madd.  440. 
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ity  not  likely  to  be  attended  by  bidders  (v),  it  cannot  be 

supported. 

A  direction  to  sell  ''with  all  convenient  speed''  is  no  Tmittosd] 

^  with  au  con- 

more  than  the  ordinary  duty  implied  in  the  office  of  a  1!^S^ 


trustee,  and  there  must  necessarily  be  some  discretion  al- 
lowed in  its  exercise  (xS,    In  the  absence  of  any  restric-  ttvo^/^tomj 

^  ,  Mil  by  auc- 

tion, trustees  may  sell  by  private  contract  or  public  auc-  ^°°""p^ 

tion,  in  one  lot  or  in  several,  and  even  subject  in  a  proper  -^*»«»- 
case  to  conditions  of  an  unusual  and  stringent  charac- 
ter (y).  Where  the  sale  is  by  public  auction,  fairly  con- 
ducted, it  forms  no  answer  to  the  specific  performance  of 
the  contract,  that  the  full  value  had  not  been  obtained; 
''those  who  sell  by  auction  submit  themselves  to  the 
chance  of  competition,  and  must  abide  by  it''(^).  It  may 
be  a  provident  exercise  of  the  discretion  of  trustees  to  buy 
in  the  estate;  but  by  such  an  act  they  incur  considerable 
risk,  as,  if  any  loss  should  ultimately  be  thereby  sustained, 
they  may  have  to  make  it  good  (a). 

When  the  power  to  sell  is  made  contingent  on  a  given  sdetobe 
event,  as  in  mortgage  deeds,  where  the  sale  is  to  take  ef-  given  raiil 
feet  on  default  in  payment  of  principal  or  interest^  care 
must  be  taken  that  the  prescribed  contingency  has  arisen ; 
and  also  that  the  trustee  for  sale  has  l^gal  evidence  of 
that  fact  And  it  seems  that  a  declaration  of  the  mort- 
gagee to  that  effect  is  "not  sufficient  evidence  that  the 
event  had  happened,  on  which  the  right  of  exercising  the 
power  of  sale  was  to  arise  *'  (6). 

Where  the  instrument  creating  the  power  prescribes  the  Time  or  laie 
time  of  sale,  this  cannot  be  anticipated  either  by  the  trus-  eaticii«ted. 
tees  or  the  Court,  unless  all  the  cestuia  que  trust  are  sui 
juris,  and  in  such  a  case  the  sale  would  be  by  the  parties 
in  virtue  of  their  ownership,  and  not  under  the  power. 

(o)  Orme  t.  Wripkt,  3  Jur.  19.  (z)  Ord  t.  Noti^  5  Madd.  438. 

(«)  BuHon  ▼.  BurtiM^  1  My.  &  Cr.  (a)  Ta^  y.  Tat^mm^  6  Sim.  281. 

93;  Cktrretty.XobU,  6  Sim.  504:  but  (6)  Per  Lord  LcmgdnU^  Hobmm  r. 

B««  TojUor  V.  Talrwn,  Id.  281.  Bell^  2  Bear.  22. 

(y)  //o6«o«  ▼.  BeU,  2  Beav.  17. 
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As  if  a  testator  directed  a  sale  after  the  death  of  his 
widow  (c),  no  sale  can  be  mad«  in  her  lifetima  It  makes 
no  difference  that  an  anticipated  sale  would  be  beneficial 
to  the  parties  interested,  or  even  that  its  postponement  till 
the  period  designated  would  be  prejudicial  to  them.  As 
where  the  subject  of  sale  was  an  advowson,  and  the  testa- 
tor had  directed  it  to  be  sold  after  the  death  of  the  incum- 
bent, Lord  Langdale  held,  that  it  could  not  be  sold  in  his 
lifetime,  although  the  consequence  was,  that  the  benefit 
of  the  next  presentation  would  be  lost  (d),  observing,  "  If 
I  proceeded  upon  the  notion  of  what  might  be  beneficial 
to  the  parties,  I  should  assume  a  legislative  instead  of  a 
—nor  post-  judicial  power"  (e).  On  the  other  hand,  where  the  power 
authorises  an  immediate  sale  of  a  reversion  (/)  or  remain- 
der (^r),  the  power  may  be  exercised  at  once,  though  its 
effect  is  to  "  increase,  or  rather  advance,  the  interest  of  the 
tenant  for  life  at  the  expense  of  the  remainderman ""  (h). 

saieof  inaoi-       20.  The  1  &  2  Vict.  c.  1 1 0,  s.  47,  enacts,  that  the  assignees 

vents  OS* 

shall,  with  all  convenient  speed  after  their  appointment, 
use  their  best  endeavours  to  get  in  and  receive  the  estate 
and  effects  of  the  insolvent,  *'  and  shall  with  all  conve- 
nient speed  make  sale  of  all  such  estate  and  effects;"  and 
if  he  be  entitled  to  any  real  estate,  "  such  real  estate  within 
six  months  after  the  appointment  of  the  assignees,  or 
within  such  other  time  as  the  Court  shall  direct,  shall  be 
sold  by  public  auction,  in  such  manner,  and  at  such  place 
or  places,  as  shall,  thirty  days  before  any  such  sale,  be  ap- 
proved in  writing  under  their  hands  by  the  major  part  in 
value  of  the  creditors,"  at  a  meeting  held  on  notice,  publish- 
ed fourteen  days  previous  thereto  in  the  London  Gazette, 


(e)  MaeHow  y.  La'w$^  2  Hare,  40;  OiUt  y.  Homea^  15  Sim.  35d. 
Got^  y.  Chrter^  1  Coll.  652.  (g)  Blackwood  v.  Dorrowes,  4  D.  & 

(d)  JokHMtone  v.  Baber,  8  Beay.  233.  W.  441 ;  Tasher  v.  Small,  6  Sim.  625. 
(fl)  Id.  235.  (A)  Per  Sir  Edward  Sugden,  Black- 

(/)  Oark  v.  Seymour,  7  Sim.  67;  wood  v.  Borrowct,  4  D.  &  W.  468. 
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and  also  in  some  London  daily  paper,  if  the  insolvent,  before 
going  to  prison^  resided  in  London,  and,  if  he  resided  else- 
where within  the  kingdom,  then  in  a  newspaper  circulated 
in  or  near  the  place  where  the  prisoner  resided  at  that  time. 
It  has  been  held,  that  this  section  is  directory  only ;  so  that,  paoTisions  of 

,.  i.ii  the  Insolvent 

although  the  assignees  do  not  strictly  comply  with  the  man-  Acts  as  to 
ner  of  selling  the  real  estate  prescribed  at  a  meeting  of  Jj^^^^^^w 
creditors,  this  will  not  avoid  the  contract.  As  where  it 
had  been  resolved  at  such  meeting  that  the  real  estate 
should  be  sold  by  auction,  but  that  there  should  be  a 
reserved  bidding,  and  the  assignees  accordingly  put  it  up 
for  sale,  but  without  such  reserved  bidding,  and  the  es- 
tate was  sold  rather  below  the  sum  fixed  by  it;  this, 
in  the  absence  of  any  imputation  of  fraud  or  collusion 
between  the  assignees  and  the  purchaser,  was  not  consi- 
dered to  be  such  a  deviation  as  ought  to  invalidate  the 
contract  (i).    And  the  same  principle  has  been  applied  to  nirectjons » 

to  the  ontry 

the  clauses  which  provide,  that,  if  the  insolvent  be  entitled  ^^y^^ 
to  any  copyhold  or  customary  estate,  the  assignment  or  a  ^^^'^^J^ 
certified  copy  of  the  appointment  of  the  assignee  shall  be  2,^  *"'"®®" 
entered  on  the  court  rolls  of  the  manor  (k\    Conformably  Practiee  of 

the  Insolvent 

with  this  view  of  the  statute,  the  Insolvent  Court  is  in  the  cow^wto 

'  sale. 

habit  of  directing  the  sale  of  the  insolvent's  real  estate  by 
private  contract,  where  the  special  circumstances  render 
such  a  course  expedient  (I).    The  purchaser  of  the  estate  Prntduwer 
of  an  insolvent  debtor  from  his  assimees  at  a  sale  by  auc-  byconstmc- 

®  •'  tlyenotlceof 

tion  will  not  be  affected  by  constructive  notice  of  cir-  J^^J^*^ 
cumstances  of  negligence  on  the  part  of  the  assignees  in  ^^ **>«■»*«• 
conducting  the  sale, — such  circumstances  being  entirely 

(0  Wright  v.  Mawuier,  4  Beav.  512;  1  Geo.  4,  cl  19,  a.  7,  with  respect  to  the 

and  see,  to  the  same  e£fect,  Mather  y.  mode  of  conducting  the  sale  of  the  in- 

PriestTuan,  9  Sim.  352,  a  case  under  the  solvent^s  estate,  were  directory  only. 
7  Geo.  4,  c.  57,  s.  20,  which  is  identical  (k)  Coles  y.  QJet,  6  Hare,  517. 

in  language  with  1  ft  2  Vict.  c.  110,  s.  (0  A)  Geo.  White^  U  L.  T.    134, 

47.  In  Doe  v.  Evane,  1  Cr.  ft  M.  450,  where  the  form  of  the  order  is  giyen. 
it  was  held,  that  the  provisions  of  the 
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iSrSJS'   ^"^^^'^^  *^  ^^^  question  of  title  (m).     Nor  will  the  sale 
GSe'o^    be  necessarily  voidable  in  equity,  because  the  purchaser 
▼vMiee.       hi^^  notice  of  such  circumstances  prior  to  the  convey- 
ance (n). 

s^ofteak-  21.  The  Bankrupt  Lav  Consolidation  Act(o)  is  silent 
as  to  the  mode  of  selling  the  bankrupt's  estate,  except 
that  the  official  assignee  is  empowered,  if  the  Court  so  or- 
der before  the  creditors'  assignees  are  chosen,  to  ^^  sell 
or  otherwise  dispose  of  such  of  the  property  as  is  "  of  a 
perishable  nature,"  or  ^'  the  holding  possession  whereof 
until  the  choice  of  assignees  would  be  prejudicial  to  the 
bankrupt's  estate;"  but  after  they  have  been  chosen,  he  is 
not  to  interfere  with  them  "  in  directing  the  time  and 
manner  of  effecting  "  the  sale  of  the  bankrupt's  estate  (p). 
The  Act  therefore  appears  to  confer  on  the  creditors'  as- 
signees absolute  authority  as  to  the  time  and  manner  of 
sale;  and  they  may,  therefore,  of  course  sell  by  private 
contract  or  in  lots.  A  sale  under  the  general  order  in 
bankruptcy  should  be  conducted  by  the  assignees,  and  not 
by  a  mortgagee  (9). 

(m)Jfor»flT.Z)BiMs2Hart,440.  G.802— Petir«a^-&ni«, V.C.  Aeto 

(n)  lb.  directixig  a  sale  on  the  petition  of  a 

(o)  12  &  18  Vict.  c.  106.  mortgagee  befiire  the  time  fixed  by  the 

0»)  Id.  a.  40.  mortgage^eed,  see  EmparU  BignM, 

(a)  EgpttrUCiiddom^3U.,D^StDe  3  M,  k  A,  477 ;  sed qu. 


Ill 


CHAPTER  III. 


OF  THE  ETIDENOE  OF  THE  OONTRAOT  OF  SALE. 

No  writing  was  necessary  at  common  law  to  evidence  a  written  eti- 
contract  for  the  sale  either  of  goods  or  land.    Written  evi-  not  neces- 

larj  at  com- 

dence  of  such  a  contract  was  first  made  necessary  by  the  moniaw. 
Statute  of  Frauds  (a).    The  sections  applicable  to  the  con — made  ne- 
tract  of  sale  are  the  4th,  which  has  reference  to  the  sale  of  ^^i^  ^ 
land;  and  the  17th,  which  has  reference  to  the  sale  of  per- 
sonalty, or  "goods,  wares,  and  merchandise,"  to  use  the 
words  of  the  Act.    The  diversity  in  the  provisions  of  these 
two  sections,  as  well  as  the  fundamental  differences  recog- 
nised in  our  law  between  the  two  kinds  of  property  to 
which  they  respectively  relate,  point  naturally  to  the  con- 
venience of  treating  them  separately.   This  chapter,  there- 
fore, involves  the  consideration  of  three  topics: — ^the  evi- 
dence of  contracts  for  the  sale  of  real  estate;  the  evidence 
of  contracts  for  the  sale  of  personal  estate;  how  far  ver- 
bal evidence  is  admissible  to  aid  or  modify  a  written  con- 
tract. 

Sect.  1. — 0/the  Evidence  of  Contrdctsfor  the  Sale  of  Real 

Estate. 

1.  The  4th  section  of  the  Statute  of  Frauds  enacts,  *'  that  statute  of 

Fraadi,i.4. 

no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract  or  (b)  sale  of  lands,  tenements,  or  here- 

(a)  29  Car.  2,  c  8,  a.d.  1676.  &c  The  ezpresrion  without  thii  oor- 
(ft)  Much  eonfnsion  has  crepi'  into  rection  is  nnintelligible;  "contnct  of 
the  diaciun<ms  on  this  section  from  a  lands,**  ftc  is  not  English,  and,  indeed, 
typograpical  enor.  The  words,  ''con-  has  no  meaning.  Reading  the  4th see- 
tract  or  sale  of  hinds,**  ftc,  onght  OTi-  tion  with  the  correction  here  suggested, 
dentlyto  he '*oontnet>^  sale  of  lands,**  Ae  scope  of  the  Aot  becomes  at  once 
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ditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought, 


manifest  and  nmple.  The  first  three 
sections  relate  to  the  creation  and  trans- 
fer of  leases ;  the  4th  relates  to  contracts 
for  the  sale  of  land ;  and  the  1 7th,  to  con- 
tracts for  the  sale  of**  goods,  wares,  and 
merchandise.**  Sir  Edward  Supden,  in- 
deed, treats  this  view  of  the  statute  as 
erroneous,  adopting  the  notion  first  pro- 
pounded by  Iiord  EUenbnrough  in  Crosby 
V.  WadawortK,  6  East,  610, 61 1,  that  the 
4th  section  relates  to  every  species  of  con- 
tract concerning  land,  and  therefore  to 
agreements  for  leases, although  he  admits 
that  Lord  Keeper  North  in  Mollis  ▼.  Ed- 
ward$^  1  Vem.  159,  E.T.  1683,  seven 
years  after  the  passing  of  the  Statute  of 
Frauds,  and  Lord  Chief  Baron  Oomyns  in 
Charlewood  v.  Duke  (tf Bedford,  1  Atk. 
497,  A.  D.  1738,  must  have  considered 
sect  4  as  applicable  only  to  contracts  of 
sale,  or,  at  all  events,  that  agreements 
for  leases  did  not  come  witliin  its  opera- 
tion. Any  other  conclusion,  indeed,  is 
obviously  at  variance  with  the  whole 
scope  and  structure  of  the  Act,  and  ren- 
ders its  provisions  a  mass  of  inconsisten- 
cy; of  which  a  more  remarkable  illus- 
tration could  not  be  given  than  the  con- 
fused and  unintelligible  judgments  of 
Lord  EUenborouffh  in  Crosby  v.  Wads- 
tporth,  6  East,  602;  and  of  Bayley,  B., 
in  Edge  v.  Strafford^  1  Tyr.  295. 

The  provisions  as  to  leases  are  con- 
tained in  the  first  three  sections,  which 
enact,  **  That  all  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  un- 
certain interest  o^  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or 
hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not 
put  in  writing  and  signed  by  the  parties 
BO  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  by 
writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and 
shall  not,  either  in  law  or  equity,  be 


deemed  or  taken  to  have  any  other  or 
greater  force  or  effect,  any  consideration 
for  making  any  such  parol  leases  or  es- 
tates, or  any  former  law  or  usage  to  the 
contrary,  notwithstanding**  (sect.  I); 
'^  except  nevertheless  all  leases  not  ex- 
ceeding the  term  of  three  years  from  the 
making  thereof  whereupon  the  rent  re- 
served to  the  landlord  during  such  term 
shall  amount  unto  two-third  parts  at 
least  of  the  full  improved  value  of  the 
thing  demised"  (sect.  2).  **  And  more- 
over that  no  leases,  estates,  or  interests, 
either  of  fireehold  or  terms  of  years,  or 
any  uncertain  interest,  not  being  copy- 
hold or  customary  interest,  of,  in,  to,  or 
out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  shall  be 
assigned,  granted,  or  surrendered,  un- 
less it  be  by  deed  or  note  in  writing 
signed  by  the  party  so  assigning,  grant- 
ing, or  surrendering  the  same,  or  their 
agents  thercimto  lawfiiUy  authorised  by 
writing,  or  by  act  and  operation  of  law.** 
(sect.  3). 

It  was  decided  in  Wood  v.  ZoJte,  Say. 
3,  that  a  mere  license  is  not  within  the 
1st  section.  There  a  parol  agreement 
was  entered  into  for  liberty  to  stack 
coals  on  part  of  a  close  for  seven  years; 
and  that,  during  this  period,  the  person 
to  whom  it  was  granted  should  have  the 
sole  use  of  that  part  of  the  close:  and 
the  agreement  was  held  to  be  good.  It 
has  been  asked,  **'  How  is  this  to  be  dis- 
tinguished from  a  lease  for  seven  years  ?** 
(Sugd.  V.  &  P.  94,  11th  edit.)  This 
decision,  though  followed  in  several  sub- 
sequent cases,  has  been  at  length  over- 
ruled: (Wood  V.  Leadbitter,  13  M.  & 
W.  838,  where  these  cases  were  all 
reviewed:  S.  P.  Adama  v.  Andrews, 
15  Q.  B.  284;  and  see  HetcUns  v. 
Shippham,  5  B.  &  C.  221,  and  Perty 
V.  FitxhofiHi,  8  Q.  B.  778);  not,  how- 
ever, on  the  ground  that  such  a  license 


Sbct.L] 


Evidence  of  the  Sale. 


US 


or  some  memorandum  or  note  thereof,  shall  be  in  mriting 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised."'  Three 
inquiries  present  themselves  upon  this  enactment: — ^What 


is  within  the  let  section  of  the  Statute 
of  Frauds,  hut  hecause  a  license  is  in 
the  nature  of  an  easement,  and  can  only 
he  granted  hy  deed.  In  RawUm  t. 
TWtwt,  (Lord  Raym.  736,  a.  d.1699). 
Lord  HcH  ruled,  that  a  lease  for  three 
years,  to  he  good  without  deed  within 
the  2nd  section,  must  he  for  three 
years  to  he  computed  from  the  time  of 
the  agreement ;  and  in  BjfUg  y.  Hkkty 
(Str.  651,  12  Oeo.  2,  a.d.  1739), 
Lord  Rajfmemd  ruled,  that  a  lease, 
though  to  commence  imfittmroy  is  within 
this  exception,  if  it  does  not  exceed 
three  years  from  the  making.  Notwith- 
standing these  decisions,  Lord  EUem- 
boroMis^  acting  upon  the  view  of  the  sta- 
tute which  he  had  laid  down  in  CroAjf 
T.  Wudiworthf  held,  in  Imman  ▼.  Stanip^ 
(1  Stark.  12),  which  was  sustamed  hy 
the  Court  (Selw.  N.  P.  842, 11th  ed.^ 
that  an  agreement  to  occupy  lodgings 
at  a  yeariy  rent,  payaUe  qnarteriy,  the 
occupation  to  oommoice  on  a  future 
day,  is  an  agreement  relating  to  an  in- 
loest  in  knd  within  the  4th  secticm, 
and  therefive,  if  hy  parol  only,  no  ac- 
tion lies  upon  it,  adding,  ^it  would 
haye  heen  otherwise  if  the  defendant 
had  entered  into  possession;  since 
this  would  haTe  heen  a  part  perform- 
ance of  the  contract**  And  in  Edge  t. 
Slrc^MLj  (1  Tyr.  295),  the  Court  of 
Exchequer,  following  this  authority, 
held  that  a  Terhal  i^jreement  to  take 
ready  furnished  lodgii^  **  for  two  or 
three  years,**  is  a  contract  for  an  intei^ 
est  in  hmd,  and  valid  as  a  lease  for  a 
term  not  exceeding  three  years ;  hut  will 
not  support  an  action  for  not  entering 
or  occupying  the  demised  premises. 
The  Judgment  of  Bfl|flcy,  B^  shews  the 


state  of  emharrassment  into  which  the 
Court  had  heen  led.  ''It  may  he 
said,**  ohserres  his  Lordship,  *^  that  it  is 
strange,  that  the  2nd  section  of  the 
statute  has  made  a  lease  for  less  than 
three  years  valid,  and  yet  that  no  ac- 
tion shall  he  maintainable  upon  it,  un- 
til it  is  made  efiectnal  as  a  lease,  hy  the 
entry  of  the  lessee.  .  .  If  it  he  «ud 
that  the  agreement,  upon  which  the 
action  is  hronght,  is  merely  a  result  by 
operation  of  law  from  the  demise,  and 
that,  as  that  is  avalid  demise,  what  re- 
sults from  it  must  be  valid  also ;  the 
answer  seems  to  be,  that  the  4th  section 
takes  away  the  right  to  sue  upon  this 
result;  and  that  though  the  result  be 
not  invalid,  it  cannot  be  made  the 
foundation  of  an  action.**  Again  «*  the 
effect  then  of  the  Statute  of  Frauds,  as 
for  as  it  applies  to  parol  leases  not  ex- 
ceeding three  years  from  the  making,  is 
this,  that  the  leases  are  valid,  and  that 
whatever  remedy  can  be  had  upon 
them  in  their  character  of  leases,  may 
be  resorted  to ;  but  they  do  not  confer 
the  right  to  sue  the  lessee  for  damages 
for  not  taking  possession.**  In  other 
words,  that  a  parol  agreement  under 
such  circumstances  is  valid,  yet  it  con- 
fers no  remedy. 

A  parol  agreement  valid  under  the 
2nd  section  may  be  qualified  hy  spe- 
cial stipulations,  in  the  same  manner  as 
an  ordinary  lease  in  writing:  {LordBol- 
UmY.  rom2Mi5A.&E.856). 

Whether  it  he  necessary  that  a  lease 
under  seal  should  also  be  signed,  see 
Cbodly.  C3^NNiiM<M,2Q.B.580,  where 
the  point  was  much  considered,  though 
it  was  unnecessary  to  decide  it 
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are  the  interests  in  real  estate  to  which  it  relates?  (I.) 
What  kind  of  agreement  does  it  require?  (II.)    What  sig- 
'  nature  is  sufficient?  (III.) 

(L)  What  is  an  "  Interest "  in  Land,  witidn  the  4;ih  Sect, 
VL  In  regard  to  the  subject  matter  to  which  this  section 
applies,  "  lands^  tenements,  or  hereditaments,  or  any  inter- 
est in  or  concerning  them,"  no  question  could  arise  upon 
the  meaning  of  the  former  alternative.  Such  questions  as 
have  arisen,  have  sprung  out  of  the  latter,  ^'any  interest 
in  or  concerning  them.'' 

Contracts  for      S. '  It  has  been  determined  that  Navigation  Shares  (c), 

■aleofduuve. 

Shares  in  a  Mining  Company  (d),  and  Shares  in  the  New 
River  Company  (e),  and  monies  laid  out  upon  Turnpike 
Tolls  (/),  and  upon  Poor  and  Coimty  Rates  (^r),  are  real 
estate.  Such  shares  would  therefore  be  within  the  opera- 
tion of  this  section;  and  it  may  be  added,  that  in  general 
where  the  property  of  a  Company  consists  partly  of  land, 
primd  facie  its  shares  would  be  realty.  It  has,  therefore, 
become  usual  to  -declare,  in  the  Act  establishing  a  Com- 
pany, that  the  shares  of  the  proprietors  shall  be  considered 
and  treated  as  personal  property.  In  such  a  case,  the 
shares  for  purposes  of  transmission  and  devolution  have  the 
incidents  of  personalty,  and  are  not  an  interest  in  land  (h). 

Bale  af  gTw-      4l  Contracts  for  the  sale  of  growing  crops  have  given  rise 
to  a  great  variety  and  conflict  of  decision.    The  distinction 

(c)  BuK^kmdgt  ▼.  If^ram,  2  Vea.  jun.  (p)  FiwA  v.  Squire,  1 0  Vea.  41 ;  /?«? 
652;  Howm  y.  CStajman,  4  Vea.  544;  v.  Bate»,  3  Price,  341. 
7%*  Earl  of  Portmore  v.  Btmny  1  B.  &  (h)  ExparU  The  Lancatter  CancdCo., 
C.  703.  1  M.  &  a  114,  overruling  Rex  r.  The 

(d)  Boyoe  y.  Greene,  Batty,  608.  HnU  Dock  Co.,  1  T.  R.  219;  Re  The 

(e)  DavaU  v.  The  New  River  Ch,,  3       Vaua^udl  Bridge  Co,,  1  G.  &  J.  106; 
De  O.  &  S.  394.  Bligh  t.  Brent,  2  Y.  &  C.  268;  Bradley 

(J)  Knapp  V.  WiUiams,  4 Vee.  430,n.      v.  Holdnoortk,  3  M.  A  W.  422. 
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is  between  things  which  go  to  the  heir  and  those  which  go 
to  the  executor.  Trees  and  their  fruit,  and  things  ejuedem 
generis,  as  underwood,  are  parcel  of  the  inheritance  (A) ;  " 
growing  crops  produced  from  year  to  year  by  actual  ma- 
nurance  and  cultivation,  frudus  indfistriaieSf  are  mere 
chattels,  go  to  the  executor,  and  may  be  taken  in  execu- 
tion under  a,fi.fa(l).  Having  regard  to  these  considera- 
tions, it  would  seem  that  growing  trees  and  underwood  are 
an  interest  in  land;  and  that  growing  crops,  which  are  pro- 
duced from  year  to  year,  are  mere  personal  chattels :  an 
agreement  for  the  sale  of  the  former  falls  therefore  within 
the  4th  section,  and  must  be  in  writing;  but  an  agreement 
for  the  sale  of  the  latter  comes  within  the  operation  of  the 
17th  section. 
The  decisions  have  not  been  uniform,  and  some  of  them  caaeq  wrong- 

ly  decided. 

are  imdoubtedly  wrong.  Thus  in  Waddington  v.  Bristow  (w), 
the  sale  of  growing  hops  was  held  to  be  the  sale  of  an  in- 
terest in  land:  "that  case  would  now  probably  be  de- 
cided differently''  (n).  In  Smith  v.  Surman  (o),  a  contract 
to  sell  growing  timber  at  so  much  per  foot,  was  held  not 
to  convey  an  "  interest"  in  the  land :  a  decision  difficult  to 
reconcile  with  principle;  for  the  timber,  while  standing, 
was  part  of  the  inheritance ;  until  actually  severed,  it  could 
not  be  treated  as  a  chattel;  at  the  time  of  sale  therefore, — 
with  reference  to  which,  for  the  purpose  of  determining 

(ik)/4/bn<>aM«,llRep.46b;iS.a,  **  Com  and  other  articles  which  are 
1  Roll.  Rep.  97;  Herlakendetii^s  Ccue^  4  raited  by  the  indnstzy  of  man,  are  em- 
Rep.  62  a;  Com.  Dig.  Bi^tu,  (H.).  blementa  which  go  to  the  executor,  and 

(0  This  circumstance  furnishes  one  may  be  taken  in  execution;  but  things 

criterion  of  the  character  of  the  property.  which  give  no  annual  pro6t,  or  which 

Under  a>I./s.  the  sheriff  is  empowered  proceed  without  the  labour  of  man,  are 

to  levy  the  debt  of  the  **  goods  and  chat-  not  emblements ;  they  go  to  the  heir,  and 

tels  **  of  the  debtor.    It  foDows,  there-  cannot  be  seised  under  t^JLJa.  *" 
fore,  that  growing  crops,  since  they  can  (m)  2  fi.  &  P.  452. 

be  taken  under  a>E./a.,  are,  in  contem-  (n)  Per  Parhe^  B.,  RodtptU  v.  PHI- 

plation  of  Uw,  **  goods  and  chattels:"*  Uph  9  M.  &  W.  503. 
HnOoek,  B.,  in  SoorreU  y.  BoaaU,  (1 Y.  (o)  9  B.  &;  C.  561. 

ft  J.  398),  thus  states  the  principle: — 

l2 
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whether  it  be  real  or  personal,  the  subject-matter  must  be 
taken  (p), — ^it  was  an  "  interest  in  land.''  If  it  had  been  sold 
at  so  much  per  tree,  it  would  clearly  have  required  writing. 
Could  it  make  any  difference  that  it  was  sold  at  so  much 
per  foot?  the  intention  in  both  cases  being  to  cut  it  down 
and  carry  it  away.  In  JSmmerson  v.  Heelia  (q),  the  Court 
held  that  a  crop  of  growing  turnips  was  an  interest  in  land; 
Mansfield,  C.  J.,  observing,  ^^  as  to  this  being  an  interest  in 
land,  we  do  not  see  how  it  can  be  distinguished  from  the 
case  of  hops  decided  in  this  Court"  (r).  As  "the  case  of 
hops"  cannot  be  supported,  this  of  course  falls  with  it 

These  decisions  being  set  aside,  as  authorities  which 

would  not  now  be  followed,  the  various  cases  which  have 

been  determined  on  the  subject  will  all  be  found  to  be 

SAieofgPow-  reconcileable  with  principle.    In  Crosby  v.  WadsuH)rth(8), 

big  crop  of 

«»»-  it  was  held,  that  an  agreement  for  a  growing  crop  of 

grass  to  be  mown  and  made  into  hay  by  the  vendee,  was  a 
contract  for  an  "  interest  in  or  concerning"  land.  Though 
the  decision  in  this  case  is  right,  the  reasoning  of  Lord 
Ettenborough  is  in  various  respects  eminently  unsatisfac- 

£Si*S3Id?*  ^^  (^)-    ^^  -^^^  ^*  -^^^y  ^^^'  *^^  ^^*  ^^  Common  Pleas 
'°''  held,  that  an  agreement  for  the  sale  of  a  quantity  "  of  poles 

(p)  Per  Lord  EOenborougkt  CfroAy  y.  therefore,  hare  had  posBession  of  the 

Wadnoarik^  6  East,  610.  land  for  that  pnrpote.     Beadei,  in  that 

(9)  2  Taunt  S8.  ease,  the  contract  waa  for  the  growing 

(r)  Id.  47^  gTOMy  which  is  the  natural  and  perma- 

(«)  6  East,  602;  and  Me  Jmm  t.  nent  produce  of  the  land  renewed  from 

wFSa/,(10A.dtE.7S8)»wheietheCoQrt,'  time  to  time  without  cultivation.'^    The 

however,  waa  «f  oprnkm  thai  the  oonftact  latter  it  the  true  ground  of  the  decision. 

under  consideration,  which  had  refer-  As  to  the  fonner,  it  is  to  he  ohsenred, 

cnoe  to  growing  gmn,  waanot  a  contrsct  fhst  it  waa  unneoetnry,  for  the  purpose 

of  sale,  hut  ^'that  it  waa  a  contract  for  of  the  contract,  to  give  the  vendee  an 

the  agistment  of  the  defondantV  cattle**  interest  in  the  land ;  it  ia  sufBdent  that 

(0.  With  reftTCAoe  to   this   case,  he  have  an  easement  to  go  upon  it;  and 

Barley,  J^  in  Eoam  v.  ReberU  (5B  &  that  is  implied  in  the  contract  of  sale: 

a  829),  says, « In  Oro^  v.  Wad*»or(k,  (Bac.  Abr.  Grant  (I),  p.  89 ;  1  Saund. 

the  buyer  did  acquire  an  interest  in  the  32S,  n.) 

land,  for,  by  the  terms  of  the  e<mtnct,  (»)  4  Moore,  542;  &  O,  2  B.  ft  B. 

he  was  to  mow  the  grass,  and  must,  99. 
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or  joung  trees,  sold  whilst  standing,''  the  vendor  ^'  to  mark 

and  fell  the  trees,"  and  the  vendee  "to  carry  them  away," 

was  an  agreement  for  the  purchase  of  an  interest  in  land  (v). 

An  agreement  for  the  sale  of  growing  fruit  has  also  been  saieofcrow. 

held  to  be  an  agreement  for  the  sale  of  an  interest  in   ^ 

land  (a?) ;  Lord  Abinger  observing,  "  the  difference  appears 

to  be  between  annual  productions  raised  by  the  labour  of 

man,  and  the  annual  productions  of  nature,  not  referable 

to  the  industry  of  man,  except  at  the  period  when  they 

were  first  planted.'' 

On  the  other  hand,  an  agreement  to  sell  to  the  plaintiff  si^orgrow. 
all  the  potatoes  then  growing  on  three  acres  and  a  half  of 
the  defendant's  land,  at  so  much  an  acre,  to  be  dug  up  and 
carried  away  by  the  buyer,  has  been  determined  to  be  a 
contract  for  the  sale  of  goods  and  chattels,  and  not  of  any 
interest  in  land.  "Here,"  said  Lord  EUenborough,  "is  a 
contract  for  the  sale  of  potatoes  at  so  much  per  acre;  the 
potatoes  are  the  subject-matter  of  sale,  and  whether  at  the 
time  of  sale  they  were  covered  with  earth  in  the  field  or 
in  a  box,  still  it  was  a  sale  of  a  mere  chattel"  (y).  So  an 
agreement  to  purchase  a  cover  of  potatoes  then  in  the 
ground,  to  be  turned  up  by  the  seller,  was  held  to  be  not 
a  contract  for  an  interest  in  land,  but  a  contract  for  the 
sale  of  goods,  wares,  and  merchandise  within  the  17th 
section  (^).    So,  an  agreement  to  sell  the  potatoes  then 

(«)  In  1  Lord  Raym.  182,  TVvAy,  to  that  distinction,  is  the  alluiion  to  it 

C.  J.,  held,  that  a  aaie  of  timber  grow-  by  Mr.  Jostioe  Hclroyd  in  Mo^fidd  t. 

ing  on  the  land  need  not  be  in  writing  WadgUy^  8  R  &  C.  357.^ 
by  the  Statute  of  Fraudi,  bat  might  be  («)  J^odweU  v.  PhOUpi^  9  M.  ft  W. 

by  parol,  became  it  it  a  bare  chattel  501. 

**If  that  were  Uw,'*  eaid  Hidloek,  B.,  (y)!Fa«ridkv.^nic»,2M.&Sel.205; 

iSeorrtU  t.  BoxaO,  1  Y.  &  J.  399),  5'.P.,Parferv.55toi«yfaiirf,llEMt,862. 
•*  the  Beyeral  mt>dem  cases  which  hare  («)  Evant  v.  BobeHs^  5  B.  &  C.  829. 

been  decided  could  never  hare  arisen.  *^  In  that  case  all  the  authorities  were 

I  must  confess  that  I  never  before  heard  reviewed,  and  the  result  of  them  dearly 

that  case  cited  as  an  authority ;  and  the  laid  down:**  (Per  Parke^  B.,  Sainslmry 

only  claim  which  it  has  in  my  opinion  v.  Matthew*^  4  M.  ft  W.  347). 
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Sale  of  grow- 
ing tnrnlptw 


growing  on  a  certain  quantity  of  land,  at  so  much  per  sack, 
the  vendee  to  have  them  at  digging-up  time,  and  to  find 
the  diggers,  is  not  a  contract  for  the  sale  of  an  interest  in 
land  (a).  For  the  same  reasons  a  growing  crop  of  turnips 
has  been  decided  to  be  a  personal  chattel,  and  not  an  in- 
terest in  land  (6), 


Agreement 
for  sale  of 
Vay-going 
cropei 


Agreement 
to  pay  a  per- 
centage on 
landlord's 
expenditttfo 
oi^new 
buildinga 


5.  An  agreement  between  an  out-going  and  in-coming 
tenant,  that  the  former  should  let  the  latter  the  farm,  and 
suffer  him  to  enter  and  take  the  crops  for  his  own  use,  and 
have  the  benefit  of  the  work,  labour,  and  materials  ex- 
pended upon  them  at  a  valuation,  is  substantiallj  an  agree- 
ment for  the  sale  of  an  interest  in  land  (c).  Such  a  trans- 
action is  in  reality  a  sale,  though  the  words  buy  and  sell 
do  not  occur:  the  vendee  could  not  have  the  benefit  of 
the  work,  labour,  and  materials,  without  the  possession 
of  the  land  (d).  So  an  agreement  by  a  party  possessed  of 
a  term,  to  give  up  possession  to  another,  and  pay  all  out- 
goings, in  consideration  whereof  the  latter  agreed  to  pay  a 
sum  of  money,  and  take  at  a  valuation  all  things  which 
the  lessee  had  to  part  with,  (except  furniture),  amounts  to 
the  sale  of  an  interest  in  land  (a),  and  is  therefore  void,  un- 
loss  it  be  in  writing. 

An  i^eement  between  a  tenant  and  his  landlord^ 
whereby  the  former  agreed,  during  the  residue  of  his  term, 
to  pay  lOZ.  per  cent,  on  the  cost  of  new  buildings  if  the 
latter  would  erect  them,  is  a  mere  collateral  contract,  and 
does  not  require  to  be  in  writing  within  the  statute,  and 
is  therefore  valid  though  only  by  parol  (/),    But  a  diff^ir 

(a)  SaMmry  v.  Matthew$j  4  M.  &  agreemeiat  between  ap  outrgoingand  in- 
coming tenant  for  the  sale  of  a  crop  of 
standing  wheat  and  dead  stock,  as  to 
which  there  could  now  be  no  doubt. 

{e)  SmUh  v.  7Vmm&»,  3  Jur.  72;  S.P.^ 
Btdtemer  r.  Ilayes^  Id.  704. 

(/)  Hoby  V.  Jioebuck,  7  Taunt  157; 


W.  343. 

(^)  Ihmne  ▼.  Fer^guaon^  Hayes,  541. 

(c)  Earlo/FalmouthY,Thomcu,lC. 
&  M.  89. 

(d)  And  aeeMaxfield  y.  Waddetf^  3 
B.  &  C.  357;  which  was  the  case  of  an 


Sect.  1.]      Evidence  of  Contract — Sale  of  Fixtures,  119 

ent  rule  prevails  where  the  agreement  is  for  an  abatement 
of  rent  (gr).  In  the  former  case,  the  agreement  is  substan- 
tially a  contract  to  pay  the  landlord,  by  instalments,  for 
service  rendered;  in  the  latter,  it  is  a  contract  for  the  re- 
lease of  part  of  the  rent,  which  can  only  be  by  deed. 

If  an  entire  agreement  be  made  for  the  sale  of  real  and  contract  for 
personal  estate,  and  if  the  agreement  as  to  the  land  be  both  reai  and 
within  the  statute  and  void,  it  cannot  be  supported  as  to  *»*«• 
the  personal  estate  sold  with  it.  Thus  an  agreement  to 
take  a  house  and  furniture  at  a  certain  rent,  which  furni- 
ture the  landlord  thereby  contracted  to  send  in,  is  a  con- 
tract within  the  statute;  and  therefore,  if  not  in  writing, 
no  action  lies  against  the  landlord  for  not  sending  in  the 
furniture,  the  part  of  the  contract  relating  to  the  furniture 
being  inseparable  from  that  relating  to  the  house  (A).  So, 
upon  a  parol  agreement  to  let  a  house  and  to  make  cer- 
tain repairs,  which  the  tenant  was  to  pay  for,  the  landlord 
cannot  sue  him  for  the  costs  of  such  repairs  (i).  If  such 
a  contract  be  in  writing,  and  therefore  valid,  yet  the  pro- 
perty in  the  goods  does  not  vest  in  the  purchaser  until  the 
contract  is  executed  (&). 

A  sale  of  tenant's  fixtures  by  the  tenant  to  the  land-  contract  for 
lord  is  not  within  the  4th  section,  although  they  be  sold  taron 
while  attached  to  the  freehold  (Q ;  such  a  transaction  be* 
ing  merely  a  renunciation  of  the  right  to  remove  the  fix- 
tures. 

Although  a  tenancy  not  exceeding  three,  years  may,  Tenancy, 
under  the  circumstances  stated  in  the  Statute  of  Frauds,  at^by  parol, 

cannot  bea^ 

be  created  by  parol ;  yet  the  lessee  cannot  assign  his  in-  "•«*»«*  ^t^- 
terest  by  parol  (m) :  for  such  a  transaction  is  equivalent  to 

and  see  Donellan  t.  Head,  3  B.  &  Ad.  (k)  Lanyon  y.  Tooffood,  13  M.  &  W. 

899.  27;  Sleddony.  Cntikakank,  16  M.  &W. 

((f)  O'Connor  T.Spaipht,  1  Sch.  &  Le£  71. 

306.  (0  Ilallm  v.  Runder,  1  C.  M.  &  R 

(*)  Mechden  v.  Wallace^  7  A.  &  E.  266;  Lee  v.  RitdoH,  7  Taunt  188. 

49.  (ro)  BarreU  y.HolpA,  14  M.  &  W. 

(0  rattffhan  v.  Hancock,  3  C.  B.  766.  348. 
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the  sale  of  an  interest  in  land,  and  therefore  writing  is 
necessary  under  the  4th  section. 
ThMgk  vol-      If  the  agreement  be  Yoid  for  want  of  writing,  the  Ten- 

dor  liftT6  per- 

^rmad  u»  dcMT  cannot  suc  for  the  price,  although  he  may  have  exe- 
Jf;22Sf'  cuted  his  part  of  it;  but  he  may  recover  on  an  account 
^ftfKte  stated,  if  the  rendee  hare  acknowledged  his  liability  for 
^writbil'°*  the  amount  (n).  If  an  agent  for  purchase  enter  into  a 
parol  agreement,  and  pay  the  purchase-money  and  procure 
a  conyeyance,  he  can  sue  his  principal  for  the  amount  (o). 
voidagreew    It  soems  to  havc  been  thought,  in  some  of  the  case& 

ineBtin«7  • 

<j^^.^    that  an  agreement,  Toid  under  the  4th  secti^m,  may  have 
^  some  operation  as  a  license  to  the  vendee  to  enter  for  the 

purpose  of  taking  away  the  crop,  and  may,  in  such  a  case, 

excuse  a  trespass  (p). 

(IL) — What  ia  a  sufficient  ^^Note  or  Memorandum.'^ 
No  fonn  of         6.  No  peculiar  form  of  writing  or  particular  mode  of  ex- 

ftj^601I10Ut 

Se^uSukT  P^^ssi^'^  having  been  prescribed  by  the  statute,  any  note 
or  memorandum  containing  the  essentials  of  an  agreement 

PtfticQUOT     will  be  sufficient  for  the  purpose.    An  agreement,  to  adopt 

intheagnie-  the  language  of  Tindal,  C.  J.,  is  not  perfect,  unless  in  the 
body  of  it,  or  by  necesssary  inference,  it  contain  the 
names  of  the  contracting  parties,  the  subject  matter  of  the 
contract,  the  consideration,  and  the  promise  (g).  The  le- 
gislature in  firaming  this  enactment  probably  contem- 
plated only  a  simple  memorandum,  to  contain  the  terms  of 
the  bargain,  and  be  subscribed  by  the  parties  in  the  ordi- 
nary manner  of  signature;  but  the  Courts  have  put  a  much 
wider  construction  upon  it 

Agreement        It  is  uot  ncccssary  that  the  contract  should  be  contain- 

(n)  Chekit^ r.  Ward^  1 C. K 858;  and  248 ;  and  lee  Crosby  y.  WadgworO^  6 

866  Tool  T.  Auiy,  4  Moore,  542;  Eat4  East,  602,  and  WhUer  v.  BtvekweU,  8 

of  Falmouth  v.  Thomas^  1  C.  ft  M.  1 09.  East,  308,  which  is  TirtoaUy  revoned  hy 

(o)  PawUx,  G'Mm,4  Bing. N.C.445;  Wood  ▼.  Leadbater,  ante  p.  112,  n. 
and  see  Seamcm  v.  Price,  1 R.  &  M.  1 95.  (9)  Laythoatp  v.  Bryanty  4  Scott  N. 

(p)  Carru^oM  y.  Roots,  2  M,  &  W.  R.  742. 
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ed  in  one  paper;  ''it  may  be  established  by  the  evidence  m«7beoon. 
of  several  writings  "  (r).  It  was  determined,  at  an  early  pe-  ^*^  w**^ 
riod,  that  the  contract  may  be  constituted  by  a  letter  con-  Bpondeno^ 
taining  a  proposal  by  the  vendor  to  sell  upon  specified 
terms  (9).  In  Kennedy  v.  Lee  (t),  Lord  Eldon^  after  inti- 
mating his  opinion  that  it  might  have  been  better  if 
Courts  of  equity  had  never  entertained  suits  for  the  spe- 
cific performance  of  agreements  which  are  to  be  made  out 
from  the  terms  of  a  correspondence  between  the  parties, 
proceeds  to  state,  that  it  has  long  been  the  settled  doctrine 
of  the  Court,  "  that  such  agreements,  when  clearly  made 
out,  will  be  established;  and  that  if  a  correspondence  is 
of  such  a  nature  as,  according  to  the  rules  of  sound  legal 
interpretation,  would  amount  to  an  agreement,  the  agree- 
ment so  constituted  will  be  carried  into  effect  in  the  same 
manner  as  if  it  had  been  regularly  drawn  up  in  the  form 
of  articles  of  agreement,  and  signed  by  the  parties  as 
such;  that  in  fact  the  Court  will,  in  all  such  cases,  re- 
gard not  the  form  of  the  agreement,  but  the  substance, 
whether  or  not,  in  point  of  fact,  such  an  agreement  has 
been  entered  into/'  He  adds,  "  the  same  construction  must  Affreement 

by  letten  to 

be  put  upon  a  letter,  or  a  series  of  letters,  that  would  be  ^gJ^JJ? 
applied  to  the  case  of  a  formal  a^eement;  the  only  dif-  feJ^n^JSIg,^ 
ference  between  them  being,  that  a  letter  or  a  correspond- 
ence is  generally  more  loose  and  inaccurate  in  respect  of 
terms,  and  creates  a  greater  difficulty  in  arriving  at  a  pre- 
cise conclusion/'  And  in  another  place,  ''in  order  to 
form  a  contract  by  letter,  nothing  more  is  necessary  than 
this:  that,  when  one  man  makes  an  offer  to  another  to  wiuti 

BUTT  to  oon- 

sell  for  so  much,  and  the  other  closes  with  the  t^rms  of  the  satote  aeoo- 

•  ,  tract  bjr  toi- 

offer,  there  must  be  a  fair  understanding  on  the  part  of  each  ^i 
as  to  what  is  to  be  the  piirchase-money,  and  how  it  is  to  be 

(r)  Pm- Mansfield,  C.J,y  Allm  Y,Ben-  pi.  17 ;  BueUUmte  ▼.  Crotby,  2  Eq.  Ca. 

mit,  3  Taunt.  1 75 ;  5.  i*.,  per  Parky  J.,  Ab.  32,  pi.  44 ;  5'.  C,  nom.  Baekhoute  ▼. 

Jacktom  r.  Lowe^  1  Bing.  12.  (  rodnf,  3  Swanst.  431. 

is)  (.ytUman  v.  r/>«rf,  5  Vin.  Abr.  627,  (0  3  Mcr.  450. 
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—the  answer 
maatbe  A 
simple  ac- 
ceptance of 
theproposaL 

Effect  of  ac- 
ceptance 
with  a  modi- 
fication. 


Special  pro- 
posal must 
be  specially 
accepted. 


Party  mak- 
ing thj  offer 
may  with- 
draw"—when. 


paid^  and  also  a  reasonable  description  of  the  subject  of  the 
bargain"  (u).  And  again,  "  The  party  seeking  the  specific 
performance  of  such  an  agreement  is  bound,  however,  to  find 
in  the  correspondence  not  merely  a  treaty,  still  less  a  pro- 
posal, for  an  agreement;  but  a  treaty  with  reference  to 
which  mutual  consent  can  be  clearly  demonstrated,  or  a 
proposal  met  by  that  sort  of  acceptance  which  makes  it  no 
longer  the  act  of  one  party  but  of  both  "  (v).  The  letters, 
therefore,  will  not  constitute  an  agreement,  unless  the  an- 
swer to  the  offer  be  a  simple  acceptance,  without  the  intro- 
duction of  any  new  term  (w).  And  where  one  party  makes 
a  proposal  by  letter,  which  the  other  accepts,  subject  to  a 
modification  as  to  one  of  the  terms,  thereby  in  effect  re- 
jecting the  original  proposal,  it  is  not  competent  for  him 
to  revive  that  proposal  by  subsequently  tendering  an  ac- 
ceptance of  it  (a?).  When  the  proposal  by  letter  is  special, 
so  also  must  the  acceptance  be  (y).  The  matter  lies  merely 
in  treaty  until,  upon  the  face  of  the  correspondence,  "  there 
is  a  clear  acceptance  on  both  sides  to  one  and  the  same 
set  of  termi"(-^). 

One  party  cannot  be  bound  without  the  other  (a) :  "  till 
both  parties  are  agreed,  either  has  a  right  to  be  off  (6)/'  As, 
if  A.  offer  to  purchase  a  house  from  B.,  "a  definitive  answer 
to  be  given  within  six  weeks,''  A.  may  retract  at  any  time 
during  the  six  weeks  (c).  Where  an  offer  made  by  letter  has 
been  verbally  rejected,  the  party  who  has  made  the  offer  is 
relieved  from  his  liability,  unless  he  consent  to  renew  the 


(u)  Kennedy  y.  Zee,  3  Mer.  447 ;  and 
see  CW«  V.  TrecoUdck,  9  Ves.  250. 

(o)  Ketmedyy.Lt^^UeT.  451  ;Hud- 
dletton  Y.  Briscoe^  1 1  Ves.  59 1 .  And  see 
Stratford  v.  Bosunnih,  2  V.  &  B.  347; 
QffUvie  V.  Fdjambey  3  Mer,  53.  For  in- 
stances in  which  the  letters  were  held 
not  to  amount  to  an  agreement,  see 
Cooper  V.Smith,  15  Ea8t,103;  Richards 
V.  Porter,  6  B.  &  G.  437;  Archer  v. 
Bayncs,  5  Exch.  625. 


(w)  Roudedge  v.  Grant,  4  Bing.  653; 
Holland  v.  Eyre,  2  S.  &  S.  194;  Smith 
Y.  Surman,  9  B.  &  C.  561. 

ix)  Hyde  Y.  Wrmteh,  3  Beay.  334. 

(y)  Boya  y.  Ayent,  6  Madd.  316. 

{z)  Thomat  y.  Blackman,  1  Coll.  312. 

(a)  Cooke  y.  Oxley,  3  T.  R,  148. 

(6)  Per  Best,  C.  J.,  Routledge  y. 
Grant,  4  Bing.  661. 

(e)  Id.  653;  and  seeAfor/m  x.  Mitch- 
e//,2  J.  *W.  428. 
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treaty  (d);  and  the  same  result  follows  where  the  party  to 
whom  the  offer  is  made  attempts  to  vary  any  of  the  terms, 
though  he  may  ultimately  be  willing  to  accept  them  (e). 

Where  there  is  on  the  one  hand  a  proposal  for  sale  by  The  letter. 
letter,  and  on  the  other  a  reply  accepting  the  terms  offer-  tate  tiSe 

wrxeemeiiti 

ed, — this  will  constitute  a  binding  contract,  although  the  ^^^_ 
parties  may  have  contemplated  the  drawing  up  of  a  more  Sain-* 


formal  agreement  Thus  in  Thomas  v.  Bering  (/),  after 
some  preliminary  correspondence  and  negotiation  as  to 
the  terms  of  the  purchase,  a  distinct  proposal  for  purchase 
was  met  by  a  simple  acceptance  of  the  terms  offered;  and 
the  vendor  added:  ^' I  have  this  day  written  to  my  solici- 
tor to  say,  I  have  agreed  to  accept 1,  for  the  whole,  and 

he  wiU  draw  up  an  agreement  immediately/'  No  such 
agreement  was  ever  drawn  up  and  signed.  The  question 
was,  whether,  under  the  circumstances,  the  parties  were 
bound  by  the  correspondence.  Lord  Langdale  observed, "  I 
have  no  hesitation  in  saying,  that,  by  this  offer,  made  and 
accepted  as  it  appears  to  have  been  in  this  correspond- 
ence, a  binding  contract  was  completed  between  these 
parties.  It  is  true  that  mention  is  made  in  the  letters  of 
an  intended  formal  contract  to  be  afterwards  drawn  up; 
but  there  are  many  cases  (gr)  in  which  a  correspondence,  re- 
ferring to  the  future  execution  of  a  more  formal  agreement, 
has  been  held  to  constitute  in  itself  a  valid  contract.^' 

A  letter  binds  the  writer  from  the  time  of  its  being  Apwtymak- 

ingoracoept- 

posted  (A);  and  a  party  bound  to  accept  or  reject  a  pro-  j^^^J^SSr 

posal  by  a  particular  post,  and  duly  posting  his  letter,  is  JhStoeST 

not  responsible  for  delay  in  the  post  office  (i),  even  al-  ^rtSt* 
though  by  mistake  his  letter  be  dated  a  day  in  advance, 

(<0  Sheffield  Canal  Compai^  v.  Shrf-  and  see  Give  y.  Beaumont,  1  De  O.  & 

/ield  and  Botheriam  R.  C,  3  Railw. Ca.  S.  397,  and  Gibbine  ▼.  North  Eatt  Mo- 

121.  trapolitan  Asylum  District,  1 1  Beav.  1. 

(<j)  TJhmbury  v.  BevUl,  1  Y.  &  C.  C.  (A)  Potter  v.  Sandars,  6  Hare,  1 ;  and 

C.  554.  see  Ilemaman  t.  Coryton,  5  Ezch.  453. 

(/)  1  Kee.  729.  («)  Adams  v.  TJndseU,  1  B.  &  Aid. 

Of)  Fowlf  V.  Freeman,  9  Ves.  351 ;  6«l ;  Duncan  v.  Topham,  «  C.  B.  225. 
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8o  that  the  delivery  of  the  letter  appears  to  be  regular,  as 
being  consistent  with  its  date  (<2). 
i^etionMr*B       (Hie  auctioneer's  receipt  for  the  deposit  may  constitute 
JJ*JJJ^      the  contract,  provided  it  contain  the  names  of  the  parties 
"^^  and  the  terms  of  the  bargain  (« ).    Where,  however,  the  re- 

ceipt did  not  state  the  amount  of  the  purchase-money,  nor 
the  proporti<m  which  the  deposit  bore  to  it,  such  a  docu- 
ment could  not,  of  course,  amount  to  a  contract  (/).  **  The 
proposition/'  said  Sir  IT.  Oramt  in  this  case,  '^that  the 
auctioneer's  receipt  may  be  a  note  or  memorandum  of  the 
agreement  within  the  statute,  is  not  denied;  but  for  that 
purpose  the  receipt  must  contain  in  itself,  or,  by  reference 
to  something  else,  must  shew  what  the  agreement  is.  In 
this  instance,  one  very  material  particular,  the  price  to 
be  paid  for  the  estate,  does  not  appear  up<m  the  receipt; 
for  the  amount  of  the  deposit,  unless  we  know  the  propor- 
tion it  bears  to  the  price,  does  not  shew  what  the  price  is; 
and  the  receipt  contains  no  reference  to  the  conditions  of 
sale  to  entitle  us  to  look  at  them  for  the  terms." 

(III.) — What  Stgnatwre  is  sufficient 
signature  by  7.  The  statutc  rcquires  that  the  note  or  memorandum 
saffldent.  g]j|ji  ly^  jjj  writing,  "  and  signed  by  the  party  to  be  charg- 
ed therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorised."  Upon  these  words,  it  was  determined 
that  the  note  or  memorandum  need  not  be  signed  by  both 
parties.  It  is  sufficient  if  signed  "  by  the  party  to  be 
charged  "  with  it  (g). 

seaung  is  not      s.  The  Courts  havc  been  as  little  strict  in  regard  to  what 

asoffldent  ^  ^  ° 

•ignature.  should  bc  a  sufficicut  signature,  as  they  were  in  regard  to 
the  form  of  the  agreement.  The  signature  need  not  be  in 
writing:  printing  it  will  do  (A) ;  but  it  was  held  by  Lord 

(d)DunlopvMiggia9^\}l.h.Ctm.996,  {<g)  LaytktMtp  v. Bryamt^  2 Bing. N. 

(c)  Coles  V.  Trtcothkk^  9  Yes.  252.  C.  735;  Boy$  v.  Jyersly  6  Madd.  323. 

(/)  Bloffdrn  y.Bradbear,12XesA7i:  (h)  Schneider  v.NorrU,  2M.&&286. 
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Hardujichey  that  sealing  the  note  is  not  a  sufficient  sign- 
ing (t),  referring  to  an  observation  of  Levinz,  '^  a  good  law- 
yer/' in  which  he  states,  ^'  that  where  an  Act  of  Parliament 
requires  signing,  it  means  something  more  than  sealing." 
In  one  case  it  was  said,  that  when  a  party  to  a  contract  has  signii«  bj 
his  name  on  a  stamp,  that  is  enough  {j).    Signing  by  a 
mark  is  sufficient  (&);  and  it  seems  to  be  immaterial  whe — amuk; 
ther  the  party  can  write  or  not  (Q;  it  therefore  follows,  -bytnituis; 
that  even  a  signature  by  initials  will  do  (m),  that  being  a 
species  of  mark.    It  appears  to  be  immaterial  whether  the  -m  pencn. 
signature  be  in  pencil  or  ink  (n). 

9.  The  statute,  in  its  plain  and  obvious  interpretation,  Notii«oe». 

*^  '^  ury  that  the 

naturally  suggests  that  the  name  should  be  written  at  the  ^^^^^ 
end  of  the  agreement,  according  to  the  ordinary  and  uni-  SJSJJ^ 
versal  mode  of  signing.    But  in  analogy  to  the  decisions  '"^^ 
which  had  been  made  as  to  the  signature  of  wills  under 
this  statute  {p\  it  was  soon  held  to  be  sufficient  if  the  s^ingmf- 
note  contain  the  name  of  the  party  written  by  himself,  gJ^SSS^*" 
though  not  in  the  way  of  subscription,  provided  it  be  so 
inserted  as  to  authenticate  the  instrument  as  his.    This 
question  was  much  considered  in /SfeMte9V.lfoore(p)L  There, 
after  some  negotiation  for  the  renewal  of  a  lease,  the  de- 
fendant wrote  the  following  instructions,  from  which  the 
renewed  lease  was  to  be  prepared:   '^  The  lease  renewed, 
Mrs.  Stokes  to  pay  the  king's  tax,  also  to  pay  Moore  242.  a 
year,  half  yearly ;  Mrs.  Stokes  taking  care  to  keep  the  house 
in  tenantable  repair,  &;c.''    There  was  no  formal  signature 
of  the  defendant's  name  beyond  its  occurrence  in  the  body 
of  the  agreement   The  question  was,  whether  the  name  so 

(0  (7ra^«MT.ud[aw«Ofs2Ves.459;  (m)  PkUUmore  v.  Bqrry,   1  Camp, 

and  lee  8mia  y.  Ewuu,  1  Wib.  318;  613;  Jacob  v.  Kirk,  2  Moo.  ARob.  221 ; 

£lUir,SmiA^  1 V es. Jan.  1 1 ;  VTr^iU t.  ^tiwl t. Xae,  8 M.  & G. 452. 
Wakeford^  17  Ves.  459.  («)  Lucas  r.  James^   7  Han,  410; 

O)  LemayttB  ▼.  Stanley,  8  Ler.  1.  Ocary  y.  Phy$ie,  5  B.  &;  C.  284. 

(i)  Baher  r.  Denmg,  8  A.  ft  E.  94.  (o)  29^  Car.  2,  c  8,  s.  5. 

(/)  Id.  (p)  1  Cor,  219. 
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inserted  and  written  was  a  sufficient  signature.  The  Court 
was  of  opinion  that  it  was  not  EyrCy  B.,  observed,  "  The 
signature  is  to  have  the  effect  of  giving  authenticity  to  the 
whole  instrument;  and  if  the  name  is  inserted  so  as  to  have 
that  effect,  I  do  not  think  it  signifies  much  in  what  part  of 
the  instrument  it  is  to  be  found.  .  .  .  But  I  do  not  under- 
stand how  a  name  inserted  in  the  body  of  the  instrument, 
and  applicable  to  particular  purposes,  can  amount  to  such 
Name  at  the  authentication  as  is  required  by  the  statute/'  Where 
^dent-  the  memorandum  began  with  these  words:  "I,  A.  B., 
agree  to  sell''  &a  Eyrey  C.B.,  held  this  to  be  sufficient 
without  any  formal  signature  (o).  So,  in  another  case,  a 
note  written  by  the  party  himself,  beginning,  "Mr.  Fol- 
jambe  presents  his  compliments  "  &c..  Sir  TT.  Chrant  said, 
"the  question  is  whether,  taking  the  instrument  to  be 
sufficiently  explicit  in  terms,  it  has  the  signature  which 
is  required  by  the  statute.  It  is  admitted,  that,  provided 
the  name  be  inserted  in  such  a  manner  as  to  have  the  ef- 
fect of  authenticating  the  instrument,  the  provision  of  the 
Act  is  complied  with,  and  it  does  not  much  signify  in  what 
part  of  the  instrument  the  name  is  to  be  found.  .  .  .  Here 
the  name  begins  the  note  and  governs  all  that  follows  "(j>). 

Signature  of       10.  It  is  not  cveu  ucccssary  that  the  note  or  memoran- 

a  letter  re- 

J^^to aie  dum  of  the  agreement  should  be  signed  at  all,  provided  it 
^^Se  ^^  distinctly  referred  to  by  some  instrument,  as  a  letter, 
•*'^'*°**°''  which  is  signed(j).  Thus  in  Tawney  v.  Crotuther(r)y  articles 
of  agreement  for  sale  to  the  plaintiff  were  drawn  up ;  but 
the  vendor  being  desirous  of  receiving  the  Michaelmas 
rents,  the  signing  was  postponed  for  a  few  days,  and  he 
declared,  that  "his  word  was  as  good  as  his  bond;  and 

(o)  KfUfffit  V.  Oroekford^  1  Esp.  190.  see  per  Lord  Eldan,  Coles  v.  JVeoofhick^ 

(p)  OgdvU  y.  Foljambe^  3  Mer.  62;  9  Ves.  250. 
i3;eak|yT.5^;&,llSim.l50;andaee  (r)3Bro.C.C.16],onplea;  Id.318, 

Morifon  v.  Tumour,  18  Ves.  175.  at  the  hearing. 

(q)  Wdford  t.  Beexley,  1  Vei.  6 ;  and 
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that  he  would  call  on  the  following  Tuesday  and  sign  the 
agreement'"  The  vendor  not  calling  on  the  daj  appointed, 
the  plaintiff's  attorney,  by  whom  the  purchase  had  been 
n^otiated,  wrote  to  him,  saying,  ''  though  he  had  no  doubt 
the  vendor's  word  would  be,  as  he  had  declared,  as  good  as 
his  bond,  yet,  as  life  was  uncertain,  he  wished  the  agree- 
ment to  be  signed."  To  which  he  replied  by  letter,  ex- 
plaining why  he  had  not  called  on  the  plaintiff  as  he  had 
promised,  and  repeating  '^  that  his  word  should  always  be 
as  good  as  any  security  he  could  giva"  Notwithstanding 
this,  he  afterwards  refused  to  complete.  Lord  Thuriow  held 
this  letter  to  be  a  sufficient  signature,  observing, — "If  the 
letter  contains  the  terms  of  the  agreement,  or  if  it  refers 
to  another  paper  which  contains  the  terms,  that  is  suffi- 
cient; for  I  am  of  opinion,  that,  if  a  letter  refers  so  clearly 
to  an  agreement  as  to  shew  what  was  meant  by  the  parties, 
where  the  existence  of  the  paper  is  proved  by  parol,  that 
will  take  the  case  out  of  the  statute:"  and  after  examin- 
ing the  facts  of  the  case,  he  proceeded: — "  on  the  whole 
matter  therefore  he  has  agreed,  by  writing,  to  sign  it  .  . 
If  he  had  said  he  never  would  sign  it,  he  could  not  have 
been  bound;  but  if  he  said  he  never  would  sign  it,  but 
would  make  it  as' good  as  if  he  did,  it  would  be  a  promise 
to  perform  it;  if  he  said  he  would  never  sign  it,  because  he 
would  not  hamper  himself  by  an  agreement,  it  would  be 
too  perverse  to  be  admitted ;  but  here  I  am  of  opinion,  that 
the  agreement  must  be  performed." 

11.  Neither  the  mere  altering  ofthe  draft  conveyance  by  ^^^ 
the  purchaser  with  his  own  hand  (r),  nor  the  writing  the  "'•^** 
whole  of  it  over  («),  nor  the  written  approbation  of  it  by  the  {Je'^SSe^ 
agents,  although  it  recite  the  agreement  (^),  is  equivalent  ^*^'* 

(r)  HawhinM  t.  Holmea^  1  P.  Wms.  Lady  T^niw  v.  Earl  ofGlemfaU^  2  H. 

770.  L.  Cas.  131 ;  and  see  Th<milmry  v.  B»- 

(•)  /tteff  ▼.  Potter,  dt  Id.  771.  «»,  1  Y.  &  C.  C.  C.  654;  and  Parker 

(4  Lord  Toumtend  t.  Bishop  of  Nor-  t.  Smithy  I  CoD.  608. 
ttiek,  cited  and  stated  S  My.  &  K.  354; 


be 
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oMjppnnring  to  signature.   Even  a  memorandum  indorsed  on  the  agree- 

^2!S**®  ment  in  the  words,  "  we  approve  of  this  draft/'  and  signed 
by  the  parties,  will  not  amount  to  a  signing  within  the  stat- 
ute(ii),  Lord  Tenteniei^  observing,  ''these  words  do  not 
import  an  agreement;  but  are  merely  evidence  of  some- 

~«zcept  thing  the  parties  intended  to  agree  to.''  Still,  however, 
where  a  memorandum  of  this  kind  is  signed  by  the  parties 
themselves,  it  is  a  question  to  be  considered  in  each  case, 
whether  they  sigbed  in  that  form  in  simple  approbation  of 
the  draft  as  such,  or  whether  iliey  intended  to  give  validity 
to  it  as  an  agreement 

Signing  in         It  was  determined  by  Lord  Hardwicke  in  one  case,  under 

form  M  ft 

h[!^XS!!?  ^^^7  special  circumstances,  that  a  person  may  be  bound  by 
his  signature,  though  he  subscribe  in  form  as  a  witness  (a?). 
Lord  EldoHf  in  Coles  v.  Trecoikick(y)y  adverting  to  the  deci- 
sion in  this  case,  says,  *^  it  is  true  that  where  a  party,  or 
principal,  or  person  to  be  bound,  signs  as  (what  he  cannot 
be)  a  witness,  he  cannot  be  understood  to  sign  otherwise 
than  as  principal;"  and,  in  this  case,  where  the  clerk  of  an 
agent  duly  authorised  to  treat  for  a  principal  signed  an 
agreement  thus  :-<*-''  Witness  A.  R  for  C.  D.,  agent  to  the 
seller,"  he  held  the  signature  to  be  sufficient  It  may  be  ob- 
served, that,  in  this  case,  the  signing  was  altogether  different 
from  a  signature  as  witness;  for  though  the  party  signing 
called  himself  a  witness,  it  is  clear  he  could  not  have  signed 
in  that  character,  since  he  signed  for  another  person.  A  par- 
ty signing  as  witness  will  never  be  held  to  sign  as  principal, 
unless  it  be  clear,  on  the  whole  transaction,  that  he  could 
not  have  signed  in  any  other  character;  and,  accordingly, 
in  a  late  case,  where  this  point  was  somewhat  discussed, 
an  agreement  after  a  sale  by  auction  having  been  signed 
by  the  purchaser,  and  regularly  witnessed  by  the  auc- 
tioneer's clerk,  who  had  full  authority  to  give  receipts  for 
him,  and  did  give  a  separate  receipt  for  the  deposit,  it  was 

(«)  Doe  y.  Ped^fripk,  4  C.  &  P.  31 2.      8  Atk.503,  a  caie  upon  maniage  articles. 
{»)Wel/ord  Y.BeexeIy^\Vw.6;S.a,  (y)  9  Ves.  251. 
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held  clearly,  that  this  was  not  such  a  signature  as  to  bind 
the  vendor  (z). 
Where  there  was  a  formal  agreement  drawn  up,  which  Agreemeat 

concluding  ^ 

stated  in  the  usual  manner  the  names  of  the  contracting  *^^^ 
parties,  and  at  the  end  were  these-words  "as  witness  our 
hands/'  but  it  was  never  signed,  it  was  held,  that  the  mere 
introduction  in  the  agreement,  by  the  person  employed  to 
prepare  it,  of  the  names  of  the  respective  parties  consti- 
tuted no  sujBScient  signature.  Mavle,  J.,  observed:  " That 
the  instrument  produced  does  not  purport  to  be  an  agree- 
ment, or  note  or  memorandum  of  an  agreement,  signed 
by  any  body."  Again :  "  Applying  one's  common  sense 
to  the  matter,  it  is  impossible  not  to  see,  not  only  that 
this  instrument  does  not  purport  to  be  signed,  but  that  it 
does  purport  to  be  intended  to  be  signed  by  the  contract- 
ing parties.  Since  the  passing  of  the  Statute  of  Frauds, 
there  are  some  decisions  in  which  the  Courts,  in  their  anx- 
iety to  defeat  injustice,  have  a  littlp  stretched  the  language 
of  the  legislature ;  but  all  of  them  are  distinguishable  from 
the  present  case.  If  a  man  draw  up  an  agreement  in  his 
own  handwriting,  beginning '  I,  A.  B.,  agree,'  &c,  and  there 
be  no  such  words  at  the  end  as  are  found  here,  it  may  be 
that  that  is  an  agreement  that  purports  to  be  signed  by  A.  B. 
So,  in  the  case  of  a  bill  of  parcels,  where  the  seller's  name 
appears  in  print,  and  he  fills  it  up,  and  delivers  it  out  as  a 
complete  instrument,  it  may  be  that  that  purports  to  be  a 
note  or  memorandum  of  an  agreement  signed  by  the  party, 
within  the  meaning  of  the  statute.  But  it  seems  to  me  that 
it  would  be  going  very  much  further  to  hold  the  agreement 
now  before  the  Court  to  be,  under  the  circumstances,  a  sign- 
ed agreement  It  is  no  more  signed  than  if  it  contained 
words  to  this  eflfect: — 'who  intend  to  sign  their  respective 
names  at  the  foot  hereof,'  and  no  signature  followed  "(a). 

(z)  Gotbdl  V.  Arclier,  2  A.  &  E.  500.       743;  S.  C,  nom.  Hubert  t.  r«ni*r,  4 
(a)  Hiimi  r.  TWAtfrne,  3  M.  ft  O.       Scott  N.  R.  486. 
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Mere  identt-       It  IB  not  Sufficient  that  the  party  to  the  note  or  memo- 
flection  or  ^  '^     ^ 

6q^?!jSi?to  ^'*^^^^°i  can  be  clearly  identified:  there  must  be  some  kind 
sigiiAtiire.  ^£  signature.  As  where  a  letter  addressed  to  the  plaintiff 
began,  ''  My  dear  Robert/'  (which  was  his  christian  name) 
and  ended  with  these  words, — "  do  me  the  justice  to  believe 
me  the  most  affectionate  of  mothers;''  the  name  of  the 
writer  no  way  appearing  in  it  The  question  was,  whether 
it  was  sufficiently  signed  within  the  meaning  of  the  statute? 
.  Sir  W.  GraaU  said  '^  it  was  impossible  to  hold  that  it  could 
be  taken  to  be  sufficiently  signed  within  the  statute,  unless 
it  were  by  reference  to  some  other  instrument  having  a  pro- 
per signature  ....  It  is  not  enough  that  the  party  may  be 
identified.  He  is  required  to  sign.  And,  after  you  have 
completely  identified,  still  the  question  remains,  whether  he 
has  signed  or  not.  There  may  be  in  the  instrument  a  very 
sufficient  description  to  answer  the  purpose  of  identification 
without  a  signing;  that  is,  without  the  party  having  either 
put  his  name  to  it,  or  done  some  other  act  intended  by  him 
to  be  equivalent  to  the  actual  signature  of  the  name — ^such 
as,  a  person,  unable  to  write,  making  his  mark.  But  it  was 
never  said,  because  you  may  identify  the  writer,  therefore 
there  is  a  signature  within  the  meaning  of  the  statute. 
If  so,  the  word  '  I'  or  '  we'  would  be  enough,  provided 
you  can  prove  the  handwriting"  (6). 

SigBAtnreby  12.  The  agreement  need  not  be  signed  by  the  principal 
himself,  the  words  of  the  statute  being,  that  it  must  be  sign- 
ed by  the  party  to  be  charged,  "  or  some  person  by  him  law- 
fully authorised  thereunto."  Such  agent  may  be  duly  au- 
thorised by  parol :  writing  is  not  necessary  for  this  pur- 
pose (c).  It  is  obvious  from  the  nature  of  the  relation- 
ship between  the  parties,  that  the  auctioneer  is  primd facie 
the  agent  of  the  vendor  for  the  purpose  of  signing  the 

(6)  SeU)^  T.  Selby,  3  Mer.  2.  ctMS  under  the  4th  sect ;  Graham  r. 

(e)  CUnan  t.  Cooh^  1  Sch.  Si  Lef.      JlfM«M,5Bing.N.C.603»4Scott,769, 
22,  and  Coles  y.  TreooUiick^  9  Ves.  256,      a  case  under  the  1 7th. 
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agreement;  but  it  was  long  a  subject  of  considerable  doubt, 
whether  he  could  be  considered  the  agent  of  the  purchaser, 
so  as  to  bind  him  also  by  his  signature.  On  grounds  most 
unsatisfactory  it  has  been  finally  settled  that  his  signature 
binds  the  purchaser  also  (e).    It  is  not  necessary  that  the 


(e)  It  iflmamletdycontniy  to  all  rea- 
son and  common  sense,  to  hold,  that  the 
auctioneer  is  a  ** lawfully  authorised** 
agent  of  the  vendee  for  the  purpose  of 
aigning  the  agreement  under  the  Sta- 
tute of  Frauds.  Like  many  others  of 
the  anomalies  of  our  kw,  this  doctrine 
had  its  origin  in  a  case  which  has  al- 
ways heen  considered  to  be,  as  it  un- 
doubtedly was,  wrongly  decided;  but 
which  has  been  always  followed  in  a 
spirit  of  most  unreasoning  and  servile 
obedience.  In  Sinum  t.  MoHvob,  (3 
Burr.  1921, 1  Sir  W.  BL  599,)  the  case 
alluded  to,  which  arase  upon  a  sale  of 
goods  at  an  auction,  the  Court  "  were 
all  clearly  of  opinion,  that  the  auction- 
eer must  be  considered  as  agent  for  the 
bt^fer  (after  knocking  down  the  ham- 
mer) as  well  as  the  teller;*'  and  in  Hinde 
V.  WhtUhoum,  7  East,  569,  Lord  Ellen- 
boromffk,(XJ^  said :  **  In  respect  to  sales 
of  goods,  it  had  been  unifoiqnly  holden, 
since  the  case  of  Simon  v.  MoUvot^  that 
a  broker  was  an  agent  of  both  parties; 
and  It  would  be  dangerous  to  break  in 
upon  a  rule  which  affects  all  sales  made 
by  brokers  acting  between  the  parties 
buying  and  selling:*^  and  in  Enmeraon 
Y.  HmU9^  2  Taunt.  38,  also  a  case  on 
the  sale  of  goods,  on  Simom  v.  Motivot 
being  referred  to,  Mantfieldy  C.  J.,  ob- 
served, ^  Perhaps  it  is  a  great  misfor- 
tune that  that  case  was  not  overturned 
before  any  others  were  decided  upon  it; 
but  it  has  again  and  again  been  acted 
on;**  and  it  was  admitted  at  the  bar 
that  Lord  JEldoH  had  ^  ruled  the  same 
point  at  Nisi  Prius.** 

In  Stangfidd  v.  Jokmton^  (1  Esp.  101, 


▲.  D.  1794,)  Ejfre^  C.  J.,  ruled,  at  Nisi 
Prius,  that  the  decison  in  Simon  v.  Mo- 
tiw>8  ** applied  to  sales  of  goods  only;** 
but  this  distinction  was  disapproved  of 
by  Lord  Eldon  in  0>£m  v.  TreeoMck^ 
2  Yes.  249,  where,  after  adverting  to 
the  decision  of  Eyre^  C.  J.,  that  the 
docYrina  of  Simon  v.  Moiioo$  would  not 
do  as  to  hind,  adds:  ''Why  not?  the 
form  of  the  two  clauses  is  not  the  same, 
but  the  terms,  as  to  the  memorandum 
in  writing,  are  exactly  the  same.** 

In  White  V.  Prodor,  (4  Taunt.  209), 
the  point  came  before  the  Court  of  Com- 
mon Pleas,  which  held,  in  an  action  by  - 
the  vendor  to  recover  the  auction  du^y, 
that,  on  a  sale  of  land,  the  signature^  of 
the  auctioneer  was  sufficient  to  bind  the 
purchaser;  considering  itself  bound  by 
the  decision  in  Emmenon  v.  HeeUs^ 
which  could  not  be  distinguished.  The 
vendor  there  filed  a  bill  for  specific  per- 
formance, ailing  that  Stokes,  as  the 
agent  of  the  defendant,  attended  the 
sale,  the  defendant  bei^g  present;  that 
Stokes,a8suchagent,  bid  8700^and  was 
declared  the  highest  biddor  at  that  sum ; 
that  the  auctioneer  immediately  made  a 
memorandum  or  minute  in  writing  of 
such  sale ;  but  that,  after  the  sale,  when 
the  parties  retired  to  settle  the  deposit 
and  sign  the  agreement,  Stokes  refused 
to  pay  the  deposit,  or  sign  the  agree- 
ment on  behalf  of  the  defendant  Sir 
W,  Grani^  M.  R.,  held  the  agreement  to 
be  sufficiently  signed,  and  enforced  the 
contract:  {Kem^e  v.  /Vector,  3  V.  ft  B. 
57) ;  and  on  appeal  it  was  affirmed  by 
Lord  Eldon^  whose  judgment,  however, 
sufficiently  indicates  hit  opinion  that  he 

K  2 
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agent  should  have  authority  at  the  time  the  contract  is  en- 
tered into:  if  it  be  afterwards  ratified  by  the  principal, 
this  is  sufficient  (/). 

signatDTO  13.  A  corporation  can,  in  general,  only  bind  itself  by  a 

ri£S!'^  deed  or  writing  under  its  corporate  seal  (g).  An  entry, 
therefore,  in  the  books  of  a  corporation  of  the  terms  of  an 
agreement  entered  into  by  them  does  not  bind  them,  al- 
though it  be  signed  by  a  majority  of  the  members  (A). 
Rolfsy  B.,  delivering  the  judgment  of  the  Court  in  The 
Mayor  of  Ludlow  v.  Charlton (i),  observes:  "The  seal  is 
required  as  authenticating  the  concurrence  of  the  whole 
body  corporate."  And  again,  "  The  seal  is  the  only  au- 
thentic evidence  of  what  the  corporation  has  done  or  agreed 
to  do.  The  resolution  of  a  meeting,  however  numerously 
attended,  is,  rfter  all,  not  the  act  of  the  whole  body.  Every 
member  knows  that  he  is  bound  by  what  is  done  under  the 
corporate  seal,  and  by  nothing  else.  It  is  a  great  mistake, 
therefore,  to  speak  of  the  necessity  of  a  seal  as  a  relic  of 
barbarous  times." 

To  this  rule  there  are  some  exceptions:  "  A  corporation, 
it  is  said,  which  has  a  head,  may  give  a  personal  command, 
and  do  small  acts;  as — ^it  may  retain  a  servant.  It  may 
authorise  another  to  driv^  away  cattle  damage-feasant,  or 

WM  proceeding  on  very  ansatisfiictory  timated  their  dinpprobadon:  (BariUU 

ground:—'*  Thia  purchaM,*'  obBerves  y.  PvmeUj  4  A.  &  E.  792),  Lord  Deft- 

kis  Lordship,  **  wu  made  in  the  middle  man,  C.  J.,  observing,  **  The  auctioneer 

of  the  year  1810,  and  in  the  preceding  is  not,  ex  «i  tenmni^  the  agent  of  both 

year,  the  case  of  Emmemm  v.  Heelie  parties;    that  depends  apon   drram- 

was  decided;  but,  if  I  had  been  asked  stances.**     But  it  seems  too  late  to 

in  September,  1810,  whether  an  auo-  question  a  point  which  has  been  settled 

tioneer  was  an  agent,  who,  taking  down  by  such  a  long  course  of  authority, 
the  name  of  the  bidder,  was  to  be  con-  (/)  Madean  t.  l>iMm,  4  Bii^.  722; 

sidered  as  specially  authorised  by  the  and  see,  as  to  the  general  effect  of  rati- 

principal,  I  should  have  said,  as  Lord  fication.  Bird  y.  Brotm,  4  Ezch.  786. 
C.  J.  Ejpre  did,  that  he  was  not  so  an-  {g)  Com.  Dig.  Pramkiee  (F.),  12, 1 S. 

dioiised :"  (A  C,  IJ.  &  W.  351).  (i)  Cofier  t.  TkeDeoM  ofEly^  7  Sim. 

Through  such  a  process  was  the  doc-  21 1. 
trine  in  the  text  finally  established.  <t)  6M.  &W.823;  Ooper.T%amei 

The  Court  of  Queen^s  Bench  have  in-  Ilawn  Dock  ^  R,  C.^3  Exch.  841. 
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make  a  distress,  or  the  like.  These  are  all  matters  so  con- 
stantly occurring,  or  of  so  small  importance,  or  so  little 
admitting  of  delay,  that,  to  require  in  every  such  case  the 
previous  affixing  of  the  seal,  would  be  greatly  to  obstruct 
the  every  day  ordinary  convenience  of  the  body  corporate, 
without  any  object.  In  such  matters,  the  head  of  the  cor- 
poration seems,  from  the  earliest  time,  to  have  been  con- 
sidered as  delegated  by  the  rest  of  the  members  to  act  for 
them"  (A). 

To  these  exceptions  may  be  added  the  case  of  necessity. 
In  Diggle  v.  The  London  in  Blachwall  BaHway  Compa/ny(%), 
the  defendants  entered  into  an  agreement,  not  under  their 
seal,  with  the  plaintiff,  that  he  should  execute  certain  works 
upon  their  railway,  for  the  purpose  of  changing  the  system 
of  locomotion.  In  pursuance  of  this  contract,  he  entered 
upon  the  works,  and  performed  a  portion  of  them ;  but,  be- 
fore they  were  completed,  he  was  dismissed  by  the  Com- 
pany. The  Court  held  that  he  could  not  recover  the  value 
of  this  work.  "  The  work  done  here,''  said  Bolfe,  B.,  "  is 
done  neither  on  a  great  necessity;  nor  is  it  a  matter  of  fre- 
quent occurrence ;  nor  is  it  one  of  a  trivial  nature.  It  is 
one  solitary  act  to  be  done  for  a  large  sum  of  money;  and 
there  is  no  good  reason  why  the  corporation  should  not 
have  been  called  together  for  the  purpose  of  solemnly  con- 
firming the  contract  by  affixing  the  common  seal  of  the 
Company  to  it"' 

In  modem  times,  a  new  class  of  exceptions  has  arisen. 
Corporations  have  been  established,  sometimes  by  royal 
charter,  more  frequently  by  Act  of  Parliament,  for  the  pur- 
pose of  carrying  on  trading  speculations;  and  where  the 
nature  of  their  constitution  has  been  such  as  to  render  the 
drawing  of  bills,  or  the  constant  making  of  any  particular 
sort  of  contracts,  necessary  for  the  purposes  of  the  corpor- 
ation, there  the  Courts  have  held,  that  they  would  imply 
in  those  who  are,  according  to  the  provisions  of  the  charter 

(A)  Per  Jiol/e,  a,  6  M.  ft  W.  821.  (0   5  Ezch.  442. 
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or  Act  of  Parliament,  canTing  on  the  corporation  concerns, 
an  authority  to  do  those  acts,  without  which  the  corpora- 
tion could  not  subsist  (j).  Hence,  the  directors  of  a  Min- 
ing Company,  as  such,  have  no  power  to  pledge  the  credit 
of  the  Company,  borrowing  money  being  no  part  of  the 
ordinary  business  of  such  a  Company  (it);  on  the  other 
hand,  such  a  power  would  be  incidental  to  the  ordinary 
operations  of  a  Banking  Company  (Q. 
Exceptioiia  Other  exceptions  have  been  introduced  by  the  legisla- 
raqiiiringthe  ture.  The  Compauics  Clauscs  ConsoUdation  Act  (m)  cuacts, 

GommonBeal 

?^?com-   *^*  ^^^  respect  to  any  contract,  which,  if  made  between 
omms  Act;    private  persons,  would  be  by  law  required  to  be  in  writing, 
and  under  seal,  the  directors,  or  such  committee  as  is  there- 
by authorised,  may  make  such  contract  on  behalf  of  the 
Company  in  writing  and  under  the  conmion  seal  of  the 
Company,  and  in  the  same  manner  may  vary  or  discharge 
-oontracts    the  samc:   and,  with  respect  to  any  contract,  which,  if 
tb«  statute    made  between  private  persons,  must  be  in  writing  and 
J^Jn  wrtoig  signed  by  the  parties  to  be  charged  therewith,  that  such 
contract  on  behalf  of  the  Company  shall  be  binding  if  in 
writing  and  signed  by  any  two  of  the  directors,  or  by  such 
committee  or  any  two  of  them,  and  may  be  varied  or  dis- 
tn?toMma    ^^^^g^^  ^  ^hc  samc  manner:  and  with  respect  to  any 
SSdwffiS'    contract,  wliich,  if  made  between  private  persons,  would 
be  valid,  although  by  parol  only  and  not  reduced  to 
writing,  that  the  directors^  or  such  committee  of  them  as 
is  thereby  authorised,  may  make  such  contract  on  behalf 
of  the  Company  by  parol  only,  without  writing,  and  in 
the  same  manner  may  vary  or  discharge  the  same.    But 

(j)  Per  RUfiy  a,  6  M.  A  W.  821.  Id.,  C.  P.  106. 

And  see  Beverley  t.  Lincoln  Gas  lAgkt  {k)  Re  The  German  Mining  OompaiWy 

4-  CW»  Cb.,  6  A.  &  E.  829;  Paine  v.  U  Jur.  874;  Burmeeter  r. Norrisj  17L. 

Guardiam  of  the  Poor  of  tks  Strand  T.  232. 

rmbfs,8  Q.  B.  326;  Sinitk  y.  like  Hvil  {I)  ReTheAwtrala$ianBank,6Moo. 

GUua  Co,y  8  C.  B.  668 ;  Pinlay  v.  Brie-  P.  C.  1 52. 

iol  4-  Exeter  R.  C,  21  L.  J.,  Kxch.,  (m)  8  &  9  Vict.  c.  16,  s.  97. 
117;  and  see  Snuth  v.  Hull  Glaee  Cb., 


itAtute. 
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all  Buch  contracts  are  to  be  entered  in  books  to  be  kept 
for  that  purpose ;  and  such  entry  is  to  be  legal  eridence  {n). 
The  effect  of  the  clause  as  to  parol  agreements  came  under 
consideration  in  Homersham  v.  The  Wolverhampton  Water- 
works Company  (o) :  the  defendants  entered  into  a  contract 
under  seal  with  the  plaintiff  for  the  execution  of  certain 
works,  according  to  the  terms  of  a  specification  annexed, 
which  also  contained  proyisions  for  extra  work  He  enter- 
ed on  the  work  under  the  superintendence  of  the  defend- 
ants' engineer,  and  also,  under  his  superintendence  and 
with  his  approbation,  executed  certain  extra  works,  which 
howcTcr  could  not  be  considered  as  coming  within  the  pro- 
yisions of  the  contract.  He  afterwards  made  a  claim  upon 
the  Company  to  a  much  larger  amount  than  that  specified 
by  the  contract,  and  the  directors  paid  him  a  large  sum 
generally  on  account.  The  Court  held  that  he  could  not 
recoyer  for  this  extra  work,  as  there  was  no  eyidence  that 
the  Company  had  contracted  for  it  under  seal,  or  that 
they  had  entered  into  a  contract  for  it  under  the  terms 
of  their  special  Act  or  of  any  general  Act.  And  it  has 
been  held,  that  a  contract  for  the  purchase  of  a  quantity 
of  boiler  plates,  made  by  the  secretary  of  a  Company, 
is  not  binding  on  them,  unless  authorised  by  the  directors 
or  the  committee;  such  contract  should  be  by  deed  under 
the  seal  of  the  Company,  and  signed  by  the  directors  as 
required  by  the  Act(p).  Martin,  B.,  in  deliyering  the 
judgment  of  the  Court,  obsenred:  "We  cannot  conclude 
without  calling  attention  to  the  extreme  imprudence  of  per- 
sons dealing  with  Railway  or  other  Companies  on  letters  or 
documents  signed  by  the  secretary  of  such  Companies. 
There  is  no  reason  to  suppose  that  any  fraud  was  intended 
in  this  case,  or  that  the  mistake  originated  otherwise  than 
in  an  unintentional  oyersight;  but  the  consequence  to  the 

(n)  Id.  •.  98.  (p)   mUiamM  t.  Th«  Chester  <$•  Hd^ 

(o)  6  Ezch.  187;  Jackmm  ▼.  North      head  R.  C,y  15  Jur.  828, 17  L.  T.  269. 
Waiee  RaUway  Co,,  1  H.  ft  T.  75. 
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plaintiff  is  the  same  as  if  a  gross  fraud  had  been  practised 
on  him.  .  .  .  Persons  dealing  with  these  Companies 
should  always  bear  in  mind  that  thej  are  corporations, 
and  essentially  different  from  ordinary  partnerships  or 
firms  for  all  purposes  of  contracts,  with  reference  to  evi- 
dence of  giving  the  legal  authority;  and  they  should  insist 
on  their  contracts  being  made  by  deed  under  the  seal  of 
the  Company,  or  signed  by  the  .directors  in  the  manner 
prescribed  by  the  Act  of  Parliament.  There  is  no  safety 
or  security  for  any  one  dealing  with  such  bodies  on  any 
other  footing.  But  the  same  observation  will  also  apply 
with  respect  to  any  deviation  or  alteration  in  the  contracts 
already  made." 

Essentials  of  the  Memorandum  v/nder  the  4^  Section, 

ikgreement  14.  Where  the  terms  of  an  agreement  have  to  be  collected 
^i^^  from  several  papers,  they  must  be  connected  together  by 
express  reference,  or  mutual  statements,  which  clearly  shew 
them  to  be  parts  of  the  same  transaction :  they  cannot  be 
connected  by  parol  evidence  (n).  This  principle,  however, 
has  not  always  been  kept  steadily  in  view,  either  in  equity 
or  at  law,  and  the  Courts,  in  their  anxiety  to  do  justice  in 
individusQ  cases,  have  sometimes  extracted  the  terms  of  an 
agreement  from  papers  which  had  no  express,  or  even  ne- 
Easentiais  of    ccssary,  conucction  (o).  Whatever  the  form  of  the  agreement, 


pen. 


mtmmS^^     and  whether  comprised  in  one  paper  or  more  than  one,  it 

tiie  4th  see.    must  coutaiu  the  following  particulars: — ^The  names  of  the 

parties  (I), — ^a  sufficient  description  of  the  subject  matter  of 

sale  (11), — and  a  sufficient  designation  of  the  price  (III). 

(»)  CUnan  y.  Cbofo,  1  Sch.  &  Lef.  (o)  Wealem  y.  Rusadl^  8  V.  &  B. 

22;  Jacob  y.  Kirk^  2  Moo.  t  Rob. 221 ;  187,  a  case  under  the  4th  section;  Al- 

and  see  Verlandery.  Codd,  T.  &  R.  len  y.  Bennett,  3  Taunt.  169,  a  case 

357;  Greene  y.  Cramer,  2  C.  &  L.  54;  arising  on  the  sale  of  goodf.      It  may 

Skinner  y.  APDouaU,  2  De  Q.  &  S.265;  be  reasonably  questioned,  whether,  in 

Boydell  y.  Drummond,  11  East,  142.  either  case,  the  writings  oonstitatiug 

And  see  Hinds  y.  Wkitehotm,  7  East,  the  agreement  were  properly  connected. 
569,  a  case  under  the  17th  section. 
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In  a  case  frequently  referred  to,  all  three  ingredients  were 
wanting:  upon  a  sale  of  nine  houses,  which  were  in  mort- 
gage, the  vendor  wrote  a  letter  to  the  mortgagee  to  this  ef- 
fect:— "  Pray,  Mr.  L.,  deliver  the  writings  to  the  bearer,  I 
having  disposed  of  them.  Am  &c/'  This  was  held  to  be  ^ 
insufficient  to  constitute  a  written  agreement  under  the 
statute,  as,  among  other  defects,  it  contained  neither  the 
price,  the  name  of  the  vendee,  nor  the  number  of  houses 
sold  ( j>).  It  must,  of  course,  appear  that  the  transaction 
to  which  the  paper  or  papers  relate  is  a  sale,  though  the 
words  "buy"  and  "sell"  are  not  essential. 

(I).  2%tf  Parties,] — The  agreement  must  contain  the  Thenamwof 
names  both  of  vendor  and  vendee.  If  either  be  wanting,  "nrti^rtat- 
there  is  no  sufficient  note  or  memorandum  within  the  4th 
section.  A  memorandum  therefore  in  these  words,  "  Sold 
100  Mining  Purdy's  at  I7s.  6d"  and  signed  by  the  vendor, 
is  not  a  sufficient  memorandum,  the  name  of  the  vendee 
not  being  mentioned  (q).  So  where  on  the  sale  of  an  estate 
by  auction  the  name  of  the  vendor  did  not  appear  in  the 
particulars  or  conditions  of  sale,  and  the  agreement,  in- 
dorsed on  the  particulars  and  signed  by  the  purchaser,  did 
not  mention  the  vendor's  name,  and  was  not  signed  either 
by  him  or  the  auctioneer.  Lord  Tenterden  at  Nisi  Prius 
intimated  his  opinion,  though  it  was  imnecessary  to  decide 
the  case  on  the  point,  that  the  seller  could  not  maintain 
an  action  for  non-completion  of  the  contract  (r). 

(II).  Description  of  the  Siibject  of  Sale.] — The  agreement  The  property 

aold  mntt  be 

ought  to  contain  such  a  description  of  the  property  which  <»€«rii»<>. 
is  to  be  sold,  as  will  completely  identify  it.     If  it  cannot 
be  identified,  there  is  of  course  no  contract.    Where  the  oenenide- 
property  is  described  generally  as  "  Mr.  0/s  house"  («),  mffldent 
or  "the  property  in  Cable-street"  (t),  this  is  sufficient;  and 

(p)SKVOodY.MeaIey'PTe,inCLS60,  («)  Q^«m  r.  FojIamAe,  SMer.  53. 

(q)  Bofee  ▼.  Gnene,  Bat.  608.  (1)  Bleakly  t.  Smiik^  1 1  Sim.  150. 

(r)ff^kee^v.Cb//ter,l  MOO.&M.123. 
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parol  evidence  is  admissible  to  shew  to  what  house  the 
treaty  related.  So,  where  the  vendor,  being  possessed  of 
a  leasehold  house  at  Newport,  in  Monmouthshire,  enter- 
ed into  a  parol  agreement  for  the  sale  of  it,  and  imme- 
diately after  wrote  to  the  purchaser's  solicitor:  ^'  I  have 
sold  the  house  in  Newport  to  Mr.  Owen  for  1000  guineas; 
the  money  to  be  paid  as  soon  as  the  deeds  cum  be  had  firom 
Mr.  Deere.'"  This  was  held  to  be  sufficient  ^*  It  is  true,'' 
said  Sir  John  Leach,  ^^that  the  agreement  must  be  certain 
in  its  terms,  but  id  cerium  est  quod  certum  reddi  potest  It 
appears,  upon  the  face  of  the  agreement,  that  the  house  re- 
ferred to  is  the  house  of  which  the  deeds  were  in  the  pos- 
session of  Mr.  Deere,  and  the  house  might  easily  be  ascer- 
tained before  the  Master"  (w). 
Rafereno^  to  Where  au  agreement  refers  to  a  plan  as  the  plan  agreed 
upon,  parol  evidence  is  admissible  to  identify  it;  but,  un- 
less such  evidence  be  of  the  clearest  kind,  the  Court  will 
not  decree  a  specific  performance  (x).  Unless  made  part  of 
the  agreement  and  sufficiently  described,  it  must  be  regard- 
ed as  mere  parol  evidence  (y).  In  8ch/reiber  v.  Pitt,  Shad- 
well,  V.  C,  observes,  "  Here  are  two  plans,  the  one  is  a  par- 
ticular plan  annexed  to  the  agreement,  and  the  other  is  a 
general  lithographed  plan,  shown  to  the  public  and  the 
party,  and  said  to  amount  to  a  representation.  The  agree- 
ment, however,  takes  no  notice  of  the  lithographed  plan. 
Now,  where  there  is  a  particular  plan  annexed  to  the  agree- 
ment and  a  general  plan,  which,  although  it  was  exhibited 
and  possibly  may  have  influenced  th^  party,  yet  is  not 
mentioned  in  the  agreement,  the  Court  cannot,  except  in 
a  special  case,  pay  any  attention  to  the  last  plan  (^)." 

The  price  (J^^)  The  Price.'\ — ^The  purchase-money  or  price  agreed 

^ctiy  indi"^   to  be  given  must  appear  in  the  agreement,  or  means  must 

(«)  Owen  V.   Thomas^  3  My.  &  K.       Hodges^  2  Ca.  t.  Cott.  115,  n.  (a). 
353.  (y)  Sckreiber  v.  Pitt,  Id.  119,  n. 

{at)  Per  Sir  J,  Leach,  //or»/i//  v.  («)  lb. 
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be  stated  by  which  it  can  be  ascertained.  If  no  price  be 
fixed,  or  it  cannot  be  determined  by  the  means  prescrib- 
ed, or  its  amount  cannot  be  ascertained  with  certainty 
from  the  data  given,  there  is  no  sufficient  note  or  memo- 
randum within  the  4th  section.  Thus,  where  the  price  was 
fixed,  subject  to  variation  in  respect  of  a  rent  charge,  and 
it  did  not  appear  whether  the  amount  was  58.  or  la.  per 
annum,  the  defect  was  held  to  be  fatal  (a).  So,  where  the 
agreement  specified  the  amount  of  the  deposit,  but  did  not 
state  the  price  nor  what  proportion  the  deposit  bore  to  it, 
it  was  held  that  there  was  no  i^reement  (b).  So,  where  the 
agreement  was  for  the  purchase  of  an  estate  at  a  price  to 
be  fixed  by  surveyors,  and  the  surveyors,  by  their  award, 
stated  the  sum  to  be  paid,  and  the  quantity  of  the  land, 
and  that,  if  there  was  any  error  in  the  admeasurement,  an 
allowance,  either  more  or  less,  at  different  rates  per  acre, 
should  be  made,  according  as  the  error  occurred  in  the  lands 
on  one  side  or  the  other  of  a  brook;  but  did  not  state 
the  quantity  contained  on  each  side,  and  consequently 
there  were  no  means  of  determining  to  what  extent  the 
one  rate  or  the  other  was  to  be  allowed.  Sir  J.  Lea>ch,  on 
the  ground  of  the  uncertainty,  allowed  a  general  demurrer 
to  a  bill  for  specific  performance  (c). 


Shot.  2. — Evidence  of  the  Sale  of  Personal  Property. 
15.  The  17th  sect,  of  the  Statute  of  Frauds  enacts,  ''that  Effect  of  the 
no  contract  for  the  sale  of  any  goods,  wares,  and  merchan-  •»  ^  '^«  *^^ 


dises,  for  the  price  of  lOl.  sterling  or  upwards,  shall  be  allow- 
ed to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 

(a)  LordMiddUtomr.WiUonySagd.      471 ;  and  see  Cole$ y.  TYteoMek,  9  Vcm. 
v.  ftp.,  11th  edH.,  118.  252. 

(ft)  Blaffden  v.  Bradhear,  12  Vcs.  (e) -«cpcm/t  v.  ^tdfemaa,  2  S.&S.  134. 


of  goods. 


tended  to  ex- 
ecatoxy  oon- 
tractai 
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some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract  or  their  agents  thereunto  lawfully  authorised." 
It  having  been  held  in  a  variety  of  cases  (a)  that  this  sec- 
tion did  not  apply  to  executory  contracts,  it  was  by  the 
Sect  17  ex-  9  Gco.  4,  c.  14,  8.  7  euacted,  that  it  should  ''extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  102.  and  up- 
wards, notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same 
fit  for  delivery." 

These  two  enactments  say  in  effect,  that  all  sales  of 
"goods,"  to  the  amount  of  lOZ.  and  upwards  (6)  must  be 
evidenced  by  writing,  except  the  buyer  "shall  have  ac- 
cepted part  of  the  goods  sold  and  actuoUy  received  the 
same,"  or  given  something  in  earnest  or  in  part  payment 
The  second  and  third  branches  of  the  exception  need  not 
be  fkrther  noticed,  as  not  a  single  case  has  been  decided 
upon  them  (c).  The  points  therefore  to  be  considered  up- 
on the  enactment  are  four: — \8t,  What  is  the  meaning  of 
"  goods,  wares,  and  merchandises,"  in  other  words,  to  what 
kinds  of  personal  property  does  the  17th  sect  extend?  (I.) 
2wd,  What  is  such  "acceptance  and  actual  receipt"  as  dis- 
penses with  written  evidence?  (11.)     Zrd^  What  is  a  suffi- 

(a)  Toieert  y.  (Hbome^  1  Stn.  506;  the  case  is  not  within  this  section:  {Eh^ 

OaytoH  y.  Andrewsy  4 Burr.  2101;  Ron-  merson  y.  Hedis,  2  Taunt  38) ;  bat  an 

€leauY.WyaUy2  H.  BL  63;   Cooper  "9.  ordinary  purchase  of  seyeral  articles 

SSdomj  7T.  R.  14;   Grones  y.  Buek^  3  from  a  tradesman  at  the  same  time, 

M.  &  S.  178;  and  see  6  East,  606,  and  each  being  under  the  yalue  of  10/.,  but 

9  B.  &  C.  576.  altogether  amounting  to  more  than  10/., 

(6)  If  goods  be  sold  by  auction,  in  is  a  sale  above  10/.,  within  the  meaning 

lots,  a  separate  contract  arises  upon  of  the  Statute:  {Balder,  Parker^  2  B. 

each  lot;  and,  therefore,  if  two  or  more  ft  C.  37). 

lots  are  purchased  by  the  same  person,  (c)  See  Hodgton  y.  Zcy,  7  T.  R.  442; 

amounting  together  to  more  than  10/1,  Blenkintop  v.  Clayton,  7  Taunt.  597, 

but  each  of  them  to  less  than  this  sum,  where  tliey  are  incidentally  noticed. 
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cient  "note  or  memorandum  in  writing"?  (III.)    4^,  What 
is  a  sufficient  signature  of  the  agreement?  (I Y.) 

(I.) — To  whxU  Kinds  of  Property  {he  nth  Sect  extends. 

1 6.  The  import  of  "goods,  wares,  and  merchandises,"  with-  Meaning  of 
in  the  meaning  of  this  section,  has  been  a  subject  of  much  warei.  and 

norchan- 

contest  and  litigation,  with  reference  on  the  one  hand  to  ^^^»^" 
the  distinction  between  this  species  of  property  and  "an 
interest  in  land ''  within  the  4th  sect ;  and  on  the  other 
hand,  to  that  provision  of  the  Stamp  Act  which  exempts 
from  duty  all  agreements  "  for  or  relating  to  the  sale  of 
goods,  wares,  and  merchandise." 

It  has  been  determined,  that  fixtures  are  not  "goods,  nxtonaaM 
wares,  and  merchandises,"  within  the  meaning  of  this  sec-  wareaf^ 
tion  (d),  nor  an  interest  in  land  within  the  4th  section  (e),  dnea;" 

Shares  in  a  Joint  Stock  Company  are  not  "goods,  wares,  ~neiuierax« 
and  merchandises"  (/).  They  are,  as  observed  by  Lord  '***^* 
Denman  (g\  "mere  choses  in  action,  incapable  of  delivery, 
and  not  within  the  scope  of  the  17th  section."  Neither 
are  shares  in  a  Railway  Company,  for  the  same  reason  (h). 
ShadweU,  V.  C,  in  Duncuft  v.  Albrecht,  observes  (t),  "It  is 
impressed  upon  my  mind,  that,  in  the  decisions  which  have 
been  made  with  respect  to  the  17th  section,  it  has  been 
held  to  apply  only  to  'goods,  wares,  and  merchandises,' 
which  are  capable  of  being  in  part  delivered.  If  there  is 
an  agreement  to  sell  a  quantity  of  tallow  or  of  hemp,  you 
may  deliver  a  part;  but  the  delivery  of  a  part  is  not  a 
transaction  applicable,  as  I  apprehend,  to  such  a  subject  as 
railway  shares.  They  have  been  decided  not  to  be  land: 
they  have  been  decided  to  be,  in  effect,  personal  estate; 
but  not  personal  estate  of  the  quality  of  'goods,  wares,  and 
merchandises'  within  the  meaning  of  the  17th  section." 

(d)  Wick  T.  Hodff9on,  12  Moo.  213.  (/)  HmmbUr. MUekeO,!!  A.  ft  £.205. 

<tf)   HaOen  t.  Rumler,  1  Cr.  M.  ft  (^)  Id.  208. 

R.  266;  and  bm  Bofty  t.  Hmtdermm^  (k)  12  Sim.  198. 

18L.T.  154.  (i)   lb. 
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Railway  shares,  therefore,  not  being  an  interest  in  land, 
and  not  being  personal  estate  within  the  meaning  of  the 
1 7th  section,  may  be  sold  by  verbal  contract  (j  ). 
-nor  Bcriiv  It  has  also  been  determined,  that  scrip  in  railway  or 
other  incorporated  companies  is  not  "goods,  wares,  and 
merchandises/'  within  the  meaning  of  this  section  (X;). 
Parke,  B.,  observed,  {irderloc)  with  regard  to  the  17th  sec^ 
tion : — "  Scrip  in  a  Railway  Company  is  a  mere  equity — 
a  mere  right  to  something  which  may  thereafter  exist.  It 
is  sold,  it  is  true,  among  speculating  persons,  but  not  as  an 
article  of  general  commerce.  The  sale  of  it  is  merely  an  as- 
signment of  a  bargain"  (Z).  And  again,  in  delivering  judg- 
ment with  reference  to  the  exemption  of"  the  sale  of  goods, 
wares,  and  merchandises"  from  stamp  duty, — "  The  exemp- 
tion was  intended  to  protect  bond  fide  mercantile  transac- 
tions of  the  sale  and  purchase  of  goods ;  but  this  is  a  mere 
agreement  between  one  speculator  and  another,  whereby  the 
party  acquires  a  right  to  the  allotment  of  certain  shares  to 
be  afterwards  issued  in  a  particular  Company.  In  no  sense 
can  the  sale  of  scrip  be  said  to  be  the  sale  of  goods,  wares, 
or  merchandises"  (m). 

(IL)  What  is  a  suffident  "Acceptance  and  Receipt" 
Erroneous  17.  A  marvellous  amouut  of  misconception  and  error  has 

jwted onby  bocu  Sanctioned  by  the  Courts,  in  their  attempts  to  put  a 
construction  upon  this  part  of  the  17th  section.  Nor  is 
this  surprising,  for  "in  the  older  cases,  the  Court  did  not 
advert  to  the  words  of  the  statute"  (n).  The  statute  re- 
quires that  an  agreement  for  the  sale  of  goods  of  the  price 
of  1 07.  ,and  upwards  shall  be  in  writing,  "  except  the  buyer 
shall  accept  part  of  the  goods  sold,  and  actually  receive  the 
same."    Notwithstanding  these  plain  words,  the  Courts  at 

0')  lb;  and  see  Bradley  y.  Holdt-  (m)  Id.  70. 

tcorthj  3  M.  &  W.  422.  («i)  Per  Parke^J.,  Smith  t.  Surman^ 

{k)  Knight  v.  Barber,  1 6  M.  &  W.  66.  9  B.  &  C  676. 
(0  Id.  68. 


the  Coarta 
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one  time  held,  that  "  delivery"  of  the  goods  by  the  seller 
was  sufficient  to  take  a  case  out  of  the  section.  It  was  then 
discovered,  that  there  must  be  "  acceptance  "  as  well  as  "  de- 
livery "(o)  ;  and  from  that  time  down  to  the  decision  of  the 
Court  of  Exchequer  in  Farinxi  v.  Home  (jpi),  the  Courts  have 
always  considered  the  question  to  be,  whether  there  had 
been  "  a  sufficient  delivery  and  acceptance  (q)"    Another  Lord  Tmter- 


(o)  Bett^  J.,  in  BcUdey  v.  Parle&r^ 
2  B.  &  C.  44,  obBerres,  ''It  was  for- 
merly considered  that  a  deliyeiy  of  the 
goods  by  the  seller  was  sufficient  to 
take  a  case  out  of  the  17th  section  of 
the  Statute  of  Frauds;  but  it  is  now 
clearly  settled,  that  there  must  be  an 
acceptance  by  the  buyer  as  well  as  de- 
liyery  by  the  seller."  And  in  Otrtia  y. 
Pi^A,  10  Q.  B.113,  LordZ>eM}na«,  C.  J., 
says,  ^  In  order  to  take  a  case  out  of  the 
statute,  both  delivery  and  acceptance 
must  be  proved." 

(/»)  16M.&W.  119. 

(g)  A  statement  of  the  various  cases 
which  have  been  determined  on  this 
subject,  with  some  indication  of  the 
grounds  on  which  the  Courts  have  pro- 
ceeded, may  not  be  entirely  useless,  at 
least  as  matter  of  history,  though,  after 
the  decision  in  Farina  v.  Home^  few,  if 
any  of  them,  can  be  usefully  cited  as  au- 
thority. 

The  Statute  requires  an  ^  actual 
receipt,"  implying  therefore  an  actual 
dclirety ;  but  the  Courts  held,  towards 
the  end  of  the  last  century,  that  a  con- 
structive  delivery  was  sufficient:  (Searle 
V.  Keeve$^  2  Esp.  598).  In  CMpUn  v. 
Jioffen^  (1  £ast,193),thedefendant  hav- 
ing agreed  verbally  to  purchase  from  the 
plaintiff  a  stack  of  hay  then  standing  in 
his  fiirm-yanU  afterwards,  while  it  was 
still  standing  there,  resold  a  part  of  it: 
this  was  held  to  be  a  sufficient  delivery 
and  acceptance, — contrary  to  the  ex- 
press words  of  the  statute.  (And  see 
BUnkmaop  y.  Clayton^  7  Taunt.  597; 
Tempeti  v.  Fitzgerald^  3  B.  ft  Aid. 


680;  SmUh  V.  Surman^  5  B.  &  Aid. 
661).  In  Baiimt  t.  Jewmt^  (7  C.  k  P. 
288),  the  defendant  having  rerbally 
agreed  with  the  plaintiff  for  the  pur^ 
chase  of  a  fire-engine,  in  an  action  for 
the  price  evidence  was  given  of  various 
conversations,  in  which  he  treated  the 
engine  as  his  own.  Aldertott^  B.,  in 
directing  the  jury,  said,  **  You  will  con- 
sider whether  this  convinces  you  that 
the  defendant  treated  this  fire-engine 
as  his  own,  and  dealt  vdth  it  as  su«h; 
for,  if  so,  the  plaintiff  is  entitled  to  a 
verdict"  Anderson  t.  <Sco^  (1  Camp. 
235,  n.  A.]>.  1806),  carries  this  notion 
of  constructive  delivery  still  further. 
There,  it  appeared  that  the  plaintiff  went 
into  the  defendant's  cellar,  and  selected 
sereral  pipes  of  wine ;  the  tpiUs  or  pegs, 
by  which  the  wine  is  tasted,  were  then 
cut  off;  plaintiff's  initials  were  marked 
on  the  casks  by  defendant's  derk  in  his 
presence,  and  plaintiff  took  the  gauge 
numbers.  Lord  EUenborotigk^  in  an 
action  for  non-delivery  of  the  wine, 
ruled,  that  these  acts  amounted  to  a  de< 
livery.  It  need  occasion  no  surprise, 
that  this  case  has  been  disapiHrored: 
{Per  Aldentmy  B.,  Sawiden  t.  Topp^ 
4  Exch.  395).  Hodgeon  t.  Lb  Bret^ 
(1  Camp.  233;  andsee  fZKoft  y.  21o- 
ffiOi,  3  M.  &  W.  177,  where  Parh$,  B., 
shews,  that  it  has  been  virtually  over- 
ruled by  Baideg  y.  Parker,  2  B.  &  C. 
37)  decided  shortly  after  (a.d.  1808), 
is  a  case  of  the  same  kind. 

liiHafi  y^Sata^,  (3  Camp.  528,  a.  d. 
1 81 4),  an  action  to  recover  the  price  of  a 
hogshead  of  gin,  theplaintiffs,merchants 
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drn'sideain   qualification  was  then  introduced  by  the  Court  of  King's 
Pcomerl        Bench,  under  the  authority  of  Lord  Tenterderiy  which  held, 


Xd/tCi^A 


""S:^-m 


in  London,  had  been  in  the  habit  of  sup- 
plying gpirits  to  the  defendAnt,a  publican 
near  Dartmouth,  and  the  course  of  deal- 
ing had  been  to  ship  them  on  board  a 
Dartmouth  trader  in  the  Thames,  and 
the  defendant  had  always  received  them. 
The  goods  in  question  had  been  verball  j 
ordered  by  the  defendant,  and  shipped 
in  the  usual  manner.  There  was  no 
eyidence  that  thej  had  been  delivered 
to  the  defendant,  or  that  he  had  refused 
to  accept  them.  Oiandtre^  J.,  overruled 
an  objection,  that  there  was  no  suffi- 
cient contract  under  the  statute,  observ- 
ing, that,  **"  under  the  circumstances,  the 
defendant  must  be  considered  as  having 
constituted  the  master  of  the  ship  his 
agent,  to  accept  and  to  receive  the 
goods.**  In  Hanson  v.  Armiioffef  (5  B. 
&  Aid.  557,  A.D.  1822),  a  case  of  the 
same  kind,  the  plaintiff,  tea  dealers  in 
London,  had  been  in  the  habit  of  ship- 
ping teas  to  the  defendant,  a  grocer  in 
Yorkshire.  The  usual  course  was,  to 
deliver  the  tea  to  a  wharfinger  in  Lon- 
don, to  be  forwarded  by  the  first  ship ; 
and  several  parcels  of  tea  forwarded  in 
this  manner  had  been  paid  for  by  the 
defendant  On  the  3rd  of  June,  a  par- 
cel of  teas  was  delivered  to  the  whar- 
finger in  the  usual  manner.  The  ship 
was  lost,  and  the  defendant  refused  to 
pay  for  the  tea.  The  question  was, 
whether  the  delivery  of  the  tea  to  the 
wharfinger,  and  his  acceptance  of  it  for 
the  purpose  of  transmission  by  the 
usual  conveyance,  was  an  acceptance  by 
the  buyer  within  the  Statute?  The 
Court  held,  **  that  the  acceptance,  not 
being  by  the  party  himself  was  not  suf- 
ficient** This  decision  virtoaUy  re- 
verses Hart  V.  SatOey  (ante,  p.  143)  : 
in  neither  case  was  there  any  **  actual 
receipt"  by  the  buyer. 

Another  class  of  cases  were  intro- 


duced by  the  decision  in  Elmore  v. 
Stone^  (1  Taunt  458,  a.d.  1809):  the 
plaintiff,  who  kept  a  livery  stable,  and 
dealt  in  horses,  having  demanded  180 
guineas  for  two,  the  defendant,  after  of- 
fering a  less  price,  which  was  refused, 
at  length  sent  word,  **  the  horses  were 
his,  but  that,  as  he  had  neither  servant 
nor  stable,  the  plaintiff  must  keep  them 
at  lively  for  him.'*  Upon  this,  the 
plaintiff  removed  them  out  of  his  sale 
stable  into  another  stable'.  This  was 
held  to  be  a  sufficient  delivery:  Mans- 
flddy  C.  J.,  observing,  "  After  the  de- 
fendant had  said  that  the  horses  must 
stand  at  livery,  and  the  plaintiff  had 
accepted  the  order,  it  made  no  differ- 
ence whether  they  stood  at  livery  at  the 
vendor's  stable,  or  whether  they  had 
been  taken  away  and  put  in  some  other 
stable.  The  defendant  possessed  them 
firom  that  time,  not  as  owner  of  the 
horses,  but  as  any  other  livery  stable 
keeper  might  have  them  to  keep.** 
(Id.  460).  Carter  v.  Tousmint^  (5  B. 
ft  Aid.  855,  T.  T.  1822),  was  a  case  of 
the  same  kind ;  there  the  plaintiff  sold 
a  horse  to  the  defendant  by  parol  agree- 
ment^— ^the  horse  to  be  fired,  and  remain 
in  the  plaintiff's  possession  until  fit  to 
be  sent  to  grass.  At  the  end  of  twenty 
days,  the  horse  was,  by  defendant's  di- 
rection, taken  to  grass  at  Kimpton  park, 
and  there  entered  in  the  plaintiiTs 
name :  it  was  held,  that  there  was  no  de- 
livery to,  and  no  acceptance  of  the  horse 
by,  the  defendant:  Baylejf,  J.,  there 
says,  **  The  case  of  Elmore  v.  Stone  cer- 
tainly comes  very  near  this,  but  there 
is  a  distinction.  In  that  case,  the  ori- 
ginal proprietor  of  the  horse  had  one 
stable  in  which  he  kept  horses  as 
owner,  and  another  in  which  he  kept 
them  as  livery  stable  keeper ;  and,  by 
removing  the  horse  firom  the  one  to  the 
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that ''  there  could  be  no  actual  acceptance,  so  long  as  the 
buyer  continued  to  have  a  right  to  object  to  either  the  quan- 
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other,  it  was  considered  that  he  had 
consented  to  divest  himself  of  the  char- 
acter of  owner,  and  conveyed  the  pro- 
perty in  the  horse  to  the  buyer,  without 
retaining  any  lien  for  the  price.    That 
was  the  ground  upon  which  the  deci- 
sion in  the  Common  Pleas  was  founded. 
I  can  see  nothing  of  that  kind  here. 
There  is  no  consent  tfn  the  part  of  the 
plaintiflT  to  divest  himself  of  the  posses- 
sion, or  abandon  his  right  to  retain  the 
horse  until  the  price  was  paid.^    Beau- 
mumt  V.  Brengeri,  (5  C.  B.  301),  be- 
longs to  the  same  class.     There  the 
defendant  agreed  to  purchase  of  the 
phiintiff  a  carriage  then  standing  in  his 
shop,  at  the  same  time  desiring  that 
certain  alterations  might  be  made  in  it 
The  alterations  having  been  made,  the 
carriage  was,  at  defendants  request, 
placed  in  the  back  shop.    On  Saturday, 
the  14th  of  November,  he  called  at  the 
shop,  and  requested  plaintiff  to  hire  a 
horse  and  man  for  him,  and  to  send  the 
carriage  to  his  house  on  the  following 
day,  in  order  that  he  might  take  a  drive 
in  it, — baring  previously  intimated  his 
intention  to  take  the  carriage  out  a  few 
times,  in  order,  that,  as  he  was  going  to 
take  it  abroad,  it  might  pass  the  custom- 
house as  a  second-hand  carriage.    The 
carriage  was  accordwgly  sent  to  and 
used  by  the  defendant  on  the  Sunday, 
he  paying  for  the  hire  of  horse  and 
man.     He  afterwards  refused  to  take  or 
pay  for  the  carriage.     The  Court  held, 
that  there  was  sufficient  acceptance  of 
the  carriage  by  A.  before  Sunday,  the 
15th  of  November.     CoUmanj  J.,  ob- 
serves, ^  Looking  at  the  evidence  in 
this  case,  it  appears  to  me,  that  there  is 
enough  to  shew  an  agreement  between 
the  parties,  that  the  plaintiff  should 
hold  the  carrijigc  as  a  warehouse  keeper 


for  the  defendant.  ...  I  can  come  to 
no  other  conclusion  than  tliat  tho  plain- 
tiff had  assented  to  the  defendant's  pro- 
posal to  keep  the  carriage  in  his  shop 
as  his  (the  defendant's)  agent  I  there- 
fore think  there  was  a  sufficient  delivery 
and  acceptance,  independently  of  what 
took  pkce  on  tho  Sunday  i'^  (Id.  315). 
If  this  case  is  to  rest  upon  what  took 
place  previously  to  the  Sunday,  it  is 
identical  with  Elmore  v.  Sioae,  (ante, 
p.  144),  which  no  one  would  now  at- 
tempt to  support.  If  what  took  place 
on  Sunday  be  taken  into  account,  then 
there  was  an  **  actual  receipt "  with  in- 
tent to  "accept;"'  and  there  seems  no 
reason  why  what  took  place  on  this 
day  may  not  be  taken  as  part  of  the  res 
getUe^ — not  being  acts  by  which  tho 
contract  was  constituted,  but  merely  the 
eridence  of  it, — though  this  is  not  the 
ground  upon  which  the  case  is  put  by 
the  Court 

In  Bald^  V.  Parker^  (2  B.  ft  C.  37, 
A.  P.  1823),  the  defendant  went  to  the 
plaintiff's  shop,  and  contracted  for  the 
purchase  of  various  articles.  He  then 
desired  that  an  account  of  the  whole 
might  be  sent  to  his  house,  and  went 
away.  A  bill  of  parcels  was  accord- 
ingly sent,  together  with  tho  goods, 
when  he  refused  to  accept  them.  On 
an  action  for  the  price,  the  Court  held 
that  there  was  no  delivery  and  accept- 
ance of  any  part  of  the  goods,  so  as  to 
take  the  case  out  of  the  operation  of  the 
statute:  AhbotUC.  J.,  observing,  '^ The 
words  of  the  1 7th  section  are  peculiar, 
*  except  tho  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actiwlly  receive 
the  same.'  It  would  be  difficult  to 
find  words  more  distinctly  denoting  an 
actual  transfer  of  the  article  from  tho 
seller,  and  an  actual  taking  possessiou 
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turn  or  quality  of  the  goods"  (5) ;  a  notion,  for  which  there 
was  not  the  slightest  pretext  in  the  language  of  the  statute^ 


of  it  by  the  buyer.  If  we  held,  that 
>uch  a  transfer  andacceptanco  were  com- 
plete in  this  case,  it  would  seem  to  fol- 
low as  a  necessary  consequence,  that  the 
vendee  might  maintain  trover  without 
paying  for  the  goods,  and  leave  the  vcn* 
dor  to  this  action  for  the  price  \^  (Id.41 ). 
In  Mabertet/  v.  Skqppard,  (10  Bing.  99, 
T.  T.  1823),  the  defendant  employed 
the  plaintiff  to  construct  a  wngon,  and, 
while  the  vehicle  was  in  the  plaintiff^s 
yard  unfinished,  procured  a  third  per- 
son to  fix  on  the  iron  work  and  a  tilt. 
The  Court  held,  that  this  did  not  con- 
stitute an  acceptance,  because  **thi« 
was  not  any  act  done  after  the  wagon 
was  finished  and  capable  of  being  de- 
livered, but  merely  whilst  it  was  in  pro- 
gress. .  .  .  Ifthe  wagon  liad  been  com. 
pleted  and  ready  for  delivery,  and  the 
defendant  had  then  sent  a  workman  of 
his  own  to  perform  any  additional  work 
upon  it,  such  conduct  on  the  part  of  the 
defendant  might  amount  to  an  accept- 
ance." {Per  Ttndal,  C.  J.,  Id.  101). 
In  Dodsl^  V.  Varies,  (12  A.  &  E.  632, 
A.D.  1 840),  constructive  delivery  and  ac- 
coptaiioe  were  held,  under  very  special 
circumstances,  to  be  sufiicient.  In  BiU 
y.Banumt,  (9  M.&  W.36,M.  T.  1841), 
the  defendant  ordered  a  quantity  of 
brushes  of  H.,  the  del  credere  agent  of 
the  plaintiff  at  a  stipulated  price,  to  be 
paid  for  on  delivery;  and,  on  receiving 
notice  that  the  goods  had  arrived  at  H.'s 
warehouse,  went  tliere,  and  directed  a 
boy  whom  he  saw  to  put  a  certain  mark 
on  the  goods,  and  to  send  them  to  the 
St.  Katherine's  Docks.  On  the  next 
day,  an  invoice  was  delivered  charging 
the  brushes  at  12«.  each.  The  defend- 
ant objected  to  this  price,  alleging  that, 
by  the  contract,  as  he  had  understood 


it,  this  was  to  be  the  price  per  dozen^ 
and  refiiscd  to  pay  for  them.  After  the 
action  was  commenced,  the  defendant, 
at  H*s  request,  wrote  in  H.*8  ledger, 
at  the  bottom  of  a  page  containing  a 
particular  of  the  goods  in  question,  and 
headed  with  the  plaintiff's  name,  the 
words  "  received  the  above,"  which  he 
signed.  The  question  was,  whether  there 
had  been  a  sufficient  acceptance?  Lord 
Abinger,  C,  B.,  said :  **  In  order  to  make 
it  such  an  acceptance  as  to  satisfy  the  Sta- 
tute, it  should  appear  that  there  was  a  de- 
livery;" and,  per  Parhcy  B., "  to  take  the 
case  out  of  the  17th  section  there  must 
be  both  'delivery' and  'acceptance;'  and 
the  question  is,  whether  they  have  been 
proved  in  the  present  case?     I  think 

they  have  not The  direction  to 

mark  the  goods  was  evidence  to  go  to 
the  jury  quo  animo  the  defendant  took 
possession  of  them;  so  also  the  receipt 
was  some  evidence  of  an  acceptance. 
But  there  must  also  be  a  'delivery;' 
and  to  constitute  that,  the  poascssioa 
must  have  been  parted  with  by  the 
owner,  so  as  to  deprive  him  of  the  right 
of  lien.  .  .  .  There  was  no  evidence  of 
actually  marking  the  goods,  or  that  the 
order  to  mark  was  assented  to  by  H." 
The  delivery  tliercfore  was  not  proved, 
and  consequently  there  was  no  accept- 
ance. In  Bushel  v.  Wheeler,  (as  report- 
ed in  8  Jur.  532,  ▲.  D.  1844),  this  doc- 
trine of  constructive  delivery  appears  to 
have  been  carried  fiirthcr  even  than  any 
previous  case  would  warrant.  There, 
a  miller  at  Hereford  gave  a  parol  order 
for  some  machinery  at  Bristol,  to  be 
forwarded  by  the  Hereford  sloop,  the 
usual  mode  of  conveying  goods  from 
Bristol  to  Hereford.  On  the  arrival  of 
the  machinery  it  was  put  into  a  ware- 


(9)  Howe  V.  Palmer^  3  B.  &  Aid.  821 ;  ffaneom  v.  Armitape^  5  B.  &  Aid.  557. 
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as  has  been  most  clearly  shewn  by  the  Lord  Chief  Justice 
in  Morton  v.  Tibbett.  Three  ingredients  of  error  were 
thus  introduced  into  all  discussions  on  this  subject,  and 
for  nearly  half  a  century  they  have  obscured  and  embar- 
rassed every  case  that  has  come  before  the  Courts.  The 
law  has,  however,  by  the  two  decisions  just  adverted  to, 
been  restored  to  the  simplicity  in  which  it  had  been  left 
by  the  statute;  and  the  learned  ingenuity  which  has  been 
expended  upon  the  numerous  cases  which  have  occurred 
on  this  question  during  this  long  period,  may  now  be 
dismissed  from  otir  consideration.     The  question  is  no 


hoose,  and  the  dcfbndnnt  waa  informed 
of  that  fiict  Six  or  seven  months  after, 
be  told  the  warehouseman  he  did  not 
intend  to  take  the  machinery,  and  it 
was  carried  back  to  Bristol.  According 
to  this  report  the  Court  appears  to  have 
held,  that,  under  all  the  circumstances, 
there  was  evidence  to  go  to  the  jury  of  an 
acceptance.  This,  however,  ia,  as  it  ap- 
pears, on  erroneous  statement  of  the  case: 
(15  Q.  B.  442,  n.)  The  Judge,  at  the 
trial,  directed  the  jury  to  find  a  verdict 
for  the  defendant,  on  the  ground,  appa- 
rently, that  there  was  not  sufficient  evi* 
dence  of  actual  receipt  The  Court  held, 
that  this  waa  a  question  for  the  jury,  and 
that  the  evidence  should  have  been  left 
to  them.  Norman  v.  PiiUtps^  (14  M. 
ft  W.  2770  *  <3iae  under  analogous  cir- 
cumstances, followed  shortly  after ;  but 
the  defendant  had  been  more  prompt  in 
repudiating  the  subject  of  sale.  In 
Gwman  v.  Boddy^  2  C.  &  K.  145,  there 
was  no  **■  actual  receipt**  of  any  part  of 
the  goods.  The  last  case  which  it  is  ne- 
cessary to  notice  is  Acraman  4r  ors.^  A «- 
t^netis</S.,y.Morriee{SC.BAA9,M,T, 
1 849).  There,  the  defendant  contracted 
with  S.  to  purchase  of  him  the  trunks  of 
certain  oak  trees,  then  felled  and  lying  at 
H.,  about  20  miles  from  Chepstow.  The 
course  of  dealing  was,  for  the  defendant's 


agent  to  select  and  mark  those  portions 
which  he  intended  to  purchase,  and  for 
S.  to  sever  the  tops  and  sidin  « and  float 
the  trunks  down  the  river  Wye  to  the 
defendant's  wharf  at  Chepstow,  and 
there  deliver  them.  After  a  portion  of 
the  timber  had  been  delivered,  and  the 
whole  paid  for,  S.  became  bankrupt; 
whereupon  the  defendant  sent  his  men 
to  S.*a  premises  at  H.,  and  severed  and 
carried  away  the  marked  portion  of 
certain  trees.  There  were  two  ques- 
tions: 1.  Whether  the  property  passed 
by  the  contract?  2.  Whether  the  se- 
vering and  marking  the  timber  by  the 
defendants  was  a  sufficient  delivery  and 
acceptance?  As  to  the  former,  the 
Court  was  of  opinion  that  the  property 
did  not  pass  by  the  contract  ^The 
rights  of  the  defendant,**  observed 
ManUy  J.,  *^  exist  only  so  for  as  they 
are  created  by  the  contract  He  had 
at  no  time  a  right  to  deal  with  the 
whole  tree;  it  was  to  be  severed  by  the 
bankrupt,  and  the  severed  portion  de- 
livered to  him  by  the  bankrupt:  sub- 
ject to  that  right,  the  entire  property 
remained  in  Uie  bankrupt,  and  passed 
to  his  assignees.**  As  to  the  second, 
^' there  was  clearly  no  delivery  to  satisfy 
the  Statute  of  Frauds:*'  {Per  V.  nH- 
/»a«w,J.,Id.461). 
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longer  whether  there  has  been  a  sufficient  delivery  and  ac- 
ceptance, but  whether  there  has  been  an  acceptance  and 
actual  receipt  of  some  part  of  the  goods  sold. 

To  take  the  case  out  of  the  statute, — or,  as  would  be  more 
correct,  to  bring  the  case  within  the  exception  of  the  sta- 
tute,— there  must  be,  in  the  first  place,  an  "  actual  receipt" 
of  some  part  of  the  goods  sold.  If  such  "actual  receipt" 
be  proved,  then  the  further  question  arises,  was  this  "  re- 
ceipt" in  pursuance  of  the  contract,  and  for  the  purpose 
of  carrying  it  into  effect?  If  so,  then  there  is  an  "accept- 
ance," the  requisites  of  the  statute  are  fully  satisfied,  and 
no  note  or  memorandum  in  writing  is  required.  This  was 
NoactiiiUre-  established  in  Farina  v.  Home{r),  There  the  defendant 
rina  v.  had  vcrbally  ordered  from  the  plaintiff  a  quantity  of  Eau- 

de-Cologne.  It  was  sent  to  the  shipping  agent  of  the 
plaintiff  in  London,  who  received  it,  and  warehoused  it  with 
a  wharfinger,  and  informed  the  defendant  of  its  arrival. 
On  receipt  of  the  goods,  the  wharfinger  handed  to  the 
agent  a  delivery  warrant,  whereby  the  Eau-de-Cologne 
was  made  deliverable  to  the  agent,  or  his  indorsee,  on  pay- 
ment of  rent  and  charges.  The  defendant,  after  keeping 
the  warrant,  which  had  been  indorsed  to  him,  for  some 
time,  refused  either  to  return  the  warrant  or  pay  for  the 
goods,  saying  he  had  never  ordered  them.  In  an  action 
for  the  price,  it  was  objected,  in  the  old  form,  that  there 
was  no  evidence  of  "the  delivery  and  acceptance"  of  the 
goods  to  satisfy  the  statute;  whereupon  it  was  submitted 
to  the  Court,  that  this  was  not  the  true  issue,  and  that 
the  real  question  was,  whether  there  was  sufficient  evi- 
dence of  the  "  actual  receipt"  of  the  goods;  and  the  Court, 
adopting  this  view,  held  that  there  was  not  This  decision 
shews,  that  the  true  question  in  every  case  is,  not  whether 
there  has  been  a  sufficient  "  delivery  and  acceptance,"  but 
whether  there  has  been  "an  acceptance  and  actual  re- 

(r)  16  M.  &  W.  119,  M.  T.,  1846. 
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ceipt?"  There  being  in  this  case  no  actual  receipt,  it  be- 
came unnecessary  to  consider  the  ulterior  question,  whe- 
ther there  had  been  an  acceptance?  This  second  question  Both  receipt 
was,  howeyer,  the  main  point  in  the  subsequent  case  of  anccin<8ai«. 
Saunders  v.  Topp  (5),  where  the  Court  expressly  adopted 
the  principles  it  had  laid  down  in  Farina  v.  Home,  There 
the  defendant  had  selected  from  a  flock  of  sheep,  belonging 
to  the  plaintiff,  forty-five  couple  of  ewes  and  lambs,  which 
he  verbally  agreed  to  buy  at  so  much  a  couple,  and  ordered 
them  to  be  sent  to  a  field  of  his  at  Wimborne;  which  was 
done.  Two  days  after  he  sent  his  man  to  remove  them 
from  this  field  to  a  farm  of  his,  which  was  some  miles  dis- 
tant; and  on  their  arrival  he  counted  them,  and  said,  "  it 
is  all  right."  A  dispute  shortly  after  sprung  up  about  the 
price,  and  the  defendant  ultimately  sent  the  sheep  back. 
The  question  was,  whether  these  facts  were  suflScient  evi- 
dence of  acceptance  of  the  sheep;  there  could  be  none  as 
to  their  having  been  "actually  received."  The  Court 
thought  that  they  were:  Parke,  J.,  saying,  "  The  defendant 
had  not  merely  an  opportunity  of  looking  at  the  quality  of 
the  sheep  and  selecting  them,  but,  after  that,  he  directs 
them  to  be  sent  to  his  field  at  Wimborne;  and  instead  of 
going  there  to  examine  them,  as  he  was  bound  to  do  if 
he  meant  to  object  to  them,  he  orders  his  servant  to  take 
them  to  another  place,  where  he  receives  them :  so  that 
there  was  evidence  of  an  acceptance  after  the  sheep  were 
delivered  at  Wimborne"  (t). 

Conformably  with  these  principles,  we  find  in  Morton  v. 
Ttbb^(u),  that  the  question  is  no  longer  stated  to  be,  whe- 
ther there  has  been  a  sufficient  "  delivery  and  acceptance," 
but  whether  there  has  been  a  sufficient  "  acceptance  and 
receipt,"  to  satisfy  the  requirements  of  the  statute.  Upon  loh  nmm^ 
the  evidence,  this  was  a  clear  case  of  acceptance  and  re-  *;  ^^o««  v. 
ceipt,  and  no  difficulty  would  have  arisen,  but  for  the  sub-  »»»ewntobo 
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tilty  introduced  by  Lord  Tenierden  in  Howe  v.  Palmer  (v). 
The  facts  were  as  follow; — On  the  25th  of  August,  1848, 
the  plaintiff  sold  the  defendant  a  quantity  of  wheat  by 
sample.  The  defendant  said  he  would  send  one  R,  a 
general  carrier  and  lighterman,  on  the  following  morning, 
Ui  receive  the  residue  of  the  wheat  in  a  lighter,  for  the 
purpose  of  oonyeying  it  to  Wisbeach;  and  the  defendant 
himself  took  away  the  sampla  On  the  26th,  K  received 
the  wheat  accordingly.  On  the  same  day,  the  defendant 
resold  the  wheat  by  the  same  sampla  The  wheat  arrived 
in  due  course  at  Wisbeach  on  the  evening  of  Monday,  the 
28th  of  August,  and  was  tendered  to  the  sub- vendee  on 
the  following  morning,  when  he  refused  to  take  it,  on  the 
ground  that  it  did  not  correspond  with  the  sample.  Up  to 
this  time,  the  defendant  had  not  seen  the  wheat,  nor  had  any 
one  examined  it  on  his  behalf.  On  notice  of  the  sub-vendee's 
repudiation  of  the  contract,  the  original  vendee  sent  a  letter 
to  the  plaintiff  repudiating  his  contract  also,  on  the  same 
ground.  On  an  action  for  the  price,  it  was  objected,  that 
there  could  be  no  acceptance  and  receipt  unless  the  pur- 
chaser had  had  an  opportunity  of  examining  the  goods, 
and  had  precluded  himself  from  objecting  that  they  did 
not  correspond  with  the  contract.  The  Lord  Chief  Justice 
shewed,  on  a  most  elaborate  examination  of  all  the  autho- 
rities, that  there  was  no  foundation  whatever  for  the  objec- 
tion. 

Lffect  of  the       18.  It  has  been  determined,  that  the  delivery  to,  and  ac- 
Im^X"'*    ceptance  by,  the  buyer  of  samples,  where,  by  the  contract, 
they  are  treated  as  part  of  the  goods  purchased,  is  sufficient 
to  bring  the  case  within  the  exception,  "  although  deliver- 
ed partly  alio  intuitu,  namely  as  a  sample  of  quality  "(a?), 
onicr  for      Where  an  order  is  given  for  goods,  some  of  which  are  al- 
and totKj       ready  made,  and  others  to  be  made,  the  whole  amounts  to 

made,  what 

J^j»«»«''«»^  one  contract;  and  if  the  former  be  delivered  and  paid  for, 

(v)  Ante,  pp.  145, 146.  (f)  hindt  v.  Wkitekowe,  7  Eait,  A58. 
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this  is  a  sufficient  receipt  within  the  statute  (y),  "  Can  it 
be  said,"  observed  Lord  Abtnger,  C.  B.,  "  that,  if  a  man  goes 
to  a  tailor's  shop,  and  buys  a  suit  of  clothes  which  are  ready 
made,  and  at  the  same  time  orders  another  suit  to  be  made 
for  him,  and  the  former  are  sent  home  to  and  accepted  by 
him,  he  is  not  bound  to  pay  for  the  latter?  The  two  sta- 
tutes that  have  been  referred  to  (z),  must  be  construed  as 
incorporated  together;  and  then  it  is  plain,  that  where  an 
order  for  goods  made  and  for  others  to  be  made  forms 
one  entire  contract,  acceptance  of  the  former  goods  will 
take  the  case  out  of  the  statute  as  regards  the  latter 
also."  And  Alderson,  B.,  added,  "  If  a  man  enters  into  an 
entire  agreement  for  goods  made  and  for  others  to  be 
made,  his  accepting  part  of  the  goods  made  is  evidence  of 
his  having  entered  into  the  agreement.  That  is  the  true 
object  and  meaning  of  the  statute:  the  articles  bargained 
to  be  made  are  treated,  for  this  purpose,  as  goods  actually 
made,  although  they  are  not  in  existence  at  the  time  of 
the  agreement"  (a). 
Where  a  joint  order  is  given  for  several  classes  of  goods.  Acceptance 

-  ..  7  .  /.I        where  the 

the  acceptance  of  one  class  is  a  part  acceptance  of  the  order  is  tor 

*  X-  t  Beveral  sorts 

other  (6).     If  goods  be  sent  to  a  purchaser  pursuant  to  ^*^**°^^- 
order,  he  must  return  them  in  a  reasonable  time,  if  he  cjcntdeten- 

'  '  tlon  or  user 

mean  to  object  to  receiving  them  on  the  ground  of  some  ?oamo^to 
defect  in  the  quantum  or  quality  (c).  The  circumstance,  ^^^^^ 
that  the  purchaser  has  used  more  of  the  goods  than  was 
necessary  for  ascertaining  their  quality,  does  not  necessa- 
rily amount  to  an  acceptance  (d).  If  a  purchaser  receive 
goods,  which  had  been  sent  pursuant  to  order,  into  his 
warehouse,  intending  to  examine  into  their  quality,  and 
treat  them  in  a  manner  which  materially  alters  their  con- 

(y)  Scott  V.  Eastern  Counties  R.  C,  170;  and  sec  Price  ▼.  Lea^  1  B.  &  C. 

12  M.  &  W.  33.  156. 

(s)  29  Cur.  2,  c.  3,  s.  17,  and  9  Geo.  (r)  Perciixd  v.  lihike,   2  C.  &  P. 

4,0.14,9.7.  514. 

(u)  12  M.  &  W.  30.  (J)  ELliuU  v.  Titonuis.  3  M.  &  W. 

(6)  ElUoU  V.  ThiuHus,  3  M.  bt  \V.  170. 
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dition^ — as  by  removing  glue  from  hogsheads  into  casks, — 
it  is  not  necessarily  to  be  inferred  from  that  fact  alone  that 
he  finally  accepts  them  (e), 
Accepuuioe,  Whether  there  be  any  evidence  at  all  of  acceptance  is  a 
iff  ry."*  ^  question  of  law  for  the  Judga  The  eflPect  of  that  evidence, 
that  is  to  say,  whether  there  has  been  an  acceptance,  is  a 
question  of  fact  for  a  jury  (/).  If  there  be  an  acceptance, 
the  purchaser  will  be  deemed  to  have  taken  the  goods  up- 
on the  verbal  terms  agreed  to  {g). 

(III.) — What  is  a  sufficient  Note  orjllemorandum  on  a  Sale 
of  Ooods. 

What  18  a  Id.  It  is  not  necessary  that  the  agreement  should  be  a 

SStriTit-  formal  instrument  Any  writing,  from  which  the  requirite 
sDioofgQoda  particulars  can  be  collected,  will  be  sufficient  Neither  is 
it  necessary  that  the  agreement  should  be  contained  in 
one  paper.  "It  may  be  established  by  the  evidence  of 
several  writings  "  (A).  Any  informal  instrument,  or  series 
of  informal  instruments,  containing  the  necessary  particu- 
lars, will  therefore  constitute  a  sufficient  agreement  under 
the  statute  (i).  Where  the  agreement  has  to  be  collected 
from  two  or  more  written  papers,  they  must  be  connected 
by  reference  to  each  other:  for  two  written  instruments, 
not  having  an  immediate  or  necessary  connection  with 
each  other,  cannot  be  connected  by  parol  evidence  (j).  This 
was  one  of  the  points  decided  in  the  great  case  of  BoydeU 
V.  Drummond  (i),  where  the  plaintiff  proposed  to  publish 
an  edition  of  Shakespeare  with  splendid  engravings,  and 
issued  a  prospectus  stating  the  terms.     A  copy  of  the  pro- 

(e)  Curtis  v.  Pu^  10  Q.  B.  111.  Jackson  v.  Zoum,  1  Bing.  12. 

(/)  Edau  V.  Dudjield,  1  Q.  B.  S02;  (t)  Saumdenon  t.  Jackson^  2  B.  &  P. 

IMlywhite  v.  Devereux^    1 5  M.  &  W.  238 ;  Schneidw  T.  Norris^  2  M.  &  Scl w. 

285;  and  sec  BuskeU  v.  Wheder,  15  286. 

Q.  B.  442,  n.  0')  Ant  ,  p.  136,  s.  14;  Brodie  v. 

(ff)   Williams  v.  Burjess,  10  A.  &  St.  Paul,  1  Ves.  jun.  326,  333;  and  see 

E,  499.  1  Sch.  &  Lef.  36. 

(A)  Per  Afunsfield,  C.  J.,All(m  v.  Ban-  (k)  1 1  East,  142;  and  sec  Himle  v. 

net,  3  Taunt  175;  S.  P.,  f>er  Park,  J.»  Whitekousti,  7  East,  569. 
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spcctus  lay  in  his  shop,  and  beside  it  lay  a  book,  headed 
" Shakespeare  Subscribers — Their  Signatures;"  but  there 
was  nothing  in  the  book  about  the  prospectus,  nor  in  the 
prospectus  about  the  book.  The  defendant  signed  the  book, 
but  afterwards  refused  to  continue  taking  in  the  Shake- 
speare. The  Court  held,  that,  as  the  book  and  the  prospec- 
tus did  not  refer  to  each  other,  there  was  no  contract 
within  the  statute. 

The  Courts  have  held,  that  the  note  or  memorandum 
under  the  4th  section  must  contain  all  the  terms  of  the 
contract;  but  they  have  been  less  strict  as  to  the  note  or  me- 
morandum required  under  the  17th,  though  it  is  difficult 
to  discover  any  good  ground  for  this  distinction,  since  the 
language  in  the  two  sections  is  substantially  the  same. 

A  sufficient  reason,  however,  may  be  found  for  the  dis-  Distinction 
tinction  which  the  Courts  have  established,  in  the  fact,  that  °«te  or  mo- 

'  '  morandum 

it  would  have  been  practically  very  inconvenient  to  fetter  S^^iVlh 
commercial  dealings  with  the  same  degree  of  strictness  ■«^^<>°«' 
which  is  found  to  be  compatible  with  the  care  and  deli- 
beration generally  bestowed  where  the  transaction  is  a 
sale  of  land.  It  may  indeed  well  be  doubted  whether,  in 
regard  to  agreements  under  the  4th  section,  the  Courts 
have  not  required  a  great  deal  more  tlian  was  ever  con- 
templated by  the  Legislature.  Under  that  section  it  has 
long  been  settled,  upon  very  artificial  reasoning  however, 
that  the  agreement  must  set  out  the  consideration  (Q; 
though,  as  will  presently  be  seen,  that  is  not  in  all  cases 
necessary  to  the  validity  of  a  note  or  memorandum  under 
the  17th  section. 

20.  If,  in  some  respects,  the  Courts  have  been  too  strict,  contivets  \>f 
in  others  they  have  fallen  into  an  error  of  an  opposite  eoidnoti* 
kind.     That  anomalous  species  of  written  contract,  an 
agreement  by  bought  and  sold  notes,  which  has  been  held 

(/)   WaUi  V.   Warltersy   5  Eaat,  10;       14;  FrcncA  v.  FrcacA,  2  M.  & Gr.  C44 ; 
&tuMder$  V.    Wahjidil^   4  B.  &  Aid.       and  see  ante,  p.  .54. 
GOl :  Jenkins  v.  Jivyndds,  3  \i.  &  B. 
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to  satisfy  the  requisitions  of  the  statute,  furnishes  a  re- 
markable instance  of  the  disregard  sometimes  shewn  of 
Entry  of  con-  eveiT  semblauce  of  sound  principle.    Where  a  contract  is 

tract  in  bro-  '  . 

ker's  book,  made  through  the  intervention  of  a  broker,  it  is,  his  duty 
to  enter  the  terms  of  the  transaction  in  a  book  and  sign 
the  entry  (m) ;  and  what  are  called  "  bought "  and  "  sold  " 


(m)  Broken  in  London  hare,  from 
the  earliest  times,  been  subject  to 
the  control  of  the  corporation.  The 
6  Anne,  c.  16,  and  57  Geo.  3,  clz., 
which  confirm  and  limit  this  control, 
prohibit  any  person  from  acting  as  bro- 
ker unless  previously  admitted  by  the 
Court  of  Mayor  and  Aldermen,  under 
such  restrictions  and  limitations  for 
their  honest  and  good  behaviour  as  it 
^  shall  tliink  fit  and  reasonable;*^  the 
most  important  of  which  is  that  requir- 
ing him  to  execute  a  bond  for  his  good 
behaviour.  (See  Kemble  y.  A  tkim^  Holt, 
431,  for  the  form  of  bond  in  use  from 
1708  to  1818).  There  is  no  mention 
in  this  bond  of  ^'contract  notes.*^  In 
the  year  1818,  the  bond  was  altered  in 
various  particulars;  the  part  of  the  con- 
dition of  the  bond,  as  altered,  being,  in 
respect  to  the  subject  under  considera- 
tion, as  follows: — ^'*And  shall  keep  a 
book  or  register,  intitled  '  The  Broker's 
Book,'  and  therein  truly  enter  all  such 
contracts,  bargains,  and  agreements,  on 
the  day  of  the  making  thereof,  together 
with  the  Christian  and  surname,  at  fiill 
length,  of  both  the  buyer  and  seller, 
itnd  the  quantity  and  quality  of  the  ar- 
ticles sold  or  bought,  and  the  price  of 
tlie  some,  and  the  terms  of  credit  agreed 
upon;  and  deliver  a  contract  note  to 
both  buyer  and  seller,  or  either  of  them, 
upon  being  requested  so  to  do,  within 
twenty-four  hours  after  such  request, 
respectively  containing  therein  a  true 
copy  of  such  entrj-f  and  shall,  upon 
demand  by  any  of  the  parties  concerned 
therein,  produce  and  shew  the  entrj-,  to 
manifest  and  prove  the  truth  and  cer- 


tainty of  such  contracts  and  agreements. 

It  is  scarcely  necessary  to  observe, 
that  the  contract  notes  here  mentioned 
must  not  be  confounded  with  the  bought 
and  sold  notes,  of  which  there  is  no 
mention  in  either  the  bond  or  regula- 
tions. 

The  brokers  in  London  are  also  sub- 
ject to  the  customs  of  the  trade,  which 
are  by  no  means  identical  with  the  regu- 
lations of  the  Court  of  Mayor  and  Alder- 
men. If  any  person  act  as  a  broker 
witliout  admission,  he  acts  illegally 
(Cape  T.  Rowlands^  2  M.  &  W.  149), 
for  he  violates  a  statute.  If,  being  ad- 
mitted, he  transgresses  the  regnlationSy 
although  he  may  forfeit  his  bond  or  be 
dismissed,  he  does  not  act  illegally: 
(Ear parte  Dyster^  2  Rose,  348;;  and  he 
must  answer  a  bill  of  discovery  in  aid  of 
an  action  brought  against  him  for  mis- 
conduct: {Green  v.  Weaver,  1  Sim.  404). 

Throughout  the  rest  of  the  empire, 
the  trade  of  broker  is  absolutely  free; 
any  person  may  practise  it,  subject  only 
to  the  customs  of  the  trade. 

The  broker,  when  he  has  made  a 
contract,  reduces  the  terms  to  writing, 
and  delivers  a  copy,  signed  by  him,  to 
each  party.  The  copy  delivered  to  the 
seller  is  called  the  **sold  note;"  that 
which  he  delivers  to  the  buyer  is  called 
the '*  bought  note."  Besides  these,  he 
makes,  or  ought  to  moke,  an  entry  of 
it  in  his  book. 

There  is  no  particular  form  required 
in  the  broker's  notes.  Sometimes  they 
are  in  this  form: — "  Sold,  for  A.  B.,  to 
C.  D.  [terms  of  contract].'"  "  Bought 
for  C.  I>.,  of  A.  B.  [tcrrtts  o/coMtracty 
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notes  are  sent  by  him  to  his  principals  by  way  of  informa- 
tion that  he  has  complied  with  their  instructions.     For-  The  bonght 
merly,  such  an  entry  was  always  made  by  the  broker  in  his  noteTconstu 

tnte  the  con- 


In  this  form  of  note,  the  names  of  both 
principals  appear.  Sometimes  the  notes 
are  in  this  fbnn: — **  Bought  for  C.  D., 
.  .  .  ."  "SoldforA.R,  .  .  r 
In  this  form  of  the  notes,  the  bought 
note  does  not  disclose  the  name  of  the 
seller;  nor  the  sold  note,  that  of  the 
buyer.  (See  Potccfi  v.  Divett,  15  East, 
29;  TThmionv,Kempt{er,6T&nnt.78Si 
ffaws  V.  Forsier,  I  Moo.  &  R.  368,  for 
instances  of  the  first  form:  and  Favenc  t. 
neimett ,  1 1  East,  36 ;  Af orris  v.  Cleaaby, 
4  M.  &  Selw.  566;  Boyton  v.  Colet,  6 
M.  A;Selw.  14;  nornton  y.  Chariet,  9 
M.  &  W.  802;  Trueman  t.  Loder,  11 
A.  &  E.  589,  for  instances  of  the  lat- 
ter). When  the  names  of  both  parties 
appear  on  the  notes,  each  of  them  is  a 
complete  memorandum  of  the  agree- 
ment; and  the  only  thing  to  be  proved 
is,  that  the  broker  signed  it  as  the  agent 
of  the  party  to  be  charged.  But  if  the 
note  does  not  disclose  the  name  of  both 
parties,  it  is  defectiTe,  as  not  shewmg 
the  names  of  the  contracting  parties; 
and  it  is  doubtful  whether  the  signature 
of  the  broker'*s  name  supplies  the  defi- 
ciency, as  he  does  not  profess  to  sign- 
as  a  contracting  party  at  all,  but  merely 
as  agent:  (Rayner  ▼.  Lirtihome^  R.  & 
M.  S25;  and  sec  Morris  t,  Cleasbif^  4 
M.&  Selw.  566). 

There  is  also  a  third  ibrm  of  note, 
where,  though  a  broker  sells  or  buys  in 
that  character,  yet  he  makes  out  the 
notes  in  his  own  name.  Instead  of 
saying,  **  Bought  for  you  by  me,'*  he 
says  "  Sold  to  you  by  me.''  By  writing 
the  note  in  this  form,  he  pledges  his 
personal  credit  to  the  party,  and  cannot 
dischazge  himself  by  shewing  that  he 
entered  into  it  as  agent  only:  {Jones x. 
Uttlediilc^  6  A.  &  E.  48fi ;  Mugec  v. 
jifkifuoH^  2  M.  k  W.  140;  J/ipffins  v. 


Snttor,SU.kW.8U), 

If  a  person  sell  goods,  supposingat  the 
time  he  is  dealing  with  a  principal,. and 
aflerwards  discover  that  the  vendee  is  a 
mere  agent,  he  may  proceed  againsteither 
party,  subject  to  the  qualification,  that 
the  state  of  the  account  between  the  prin- 
cipal and  agent  is  not  to  be  altered  to  the 
prejudice  of  the  principal:  the  same 
rule  applies,  where  the  party  with  whom 
the  seller  is  dealing  states  himself  to 
be  an  agent,  but  does  not  name  his 
principal:  {Thomson  t.  Davenport^  9  B. 
h.  C.  78) ;  but  ii^  at  tiie  time  of  sale,  the 
seller  knows  not  only  that  the  person 
who  is  dealing  with  him,  is  not  princi- 
pal, but  agent,  and  also  knows  who  the 
principal  really  is,  and,  notwithstanding 
that  knowledge,  chooses  to  make  the 
agent  his  debtor,  dealing  with  him, 
and  him  alone,  he  cannot  afterwards,  on 
the  failure  of  the  agent,  turn  round  and 
chaigc  the  principal:  {Paienon  v.  Can- 
desequi^  15  East,  62;  Addison  v.  Gan- 
desequi,  4  Taunt.  574.  And  see  Baron 
Parkers  judgment  in  Thomas  v.  Ed- 
tiran/*,2M.  &  W.  216). 

Where  a  party  contracts  expressly  as 
agent,  and  it  turns  out  that  he  has  no 
authority,  he  cannot  be  sued  as  a  prin- 
cipal :  (Lewis  v.  Nicholson^  1 9  L.  T.  122) ; 
unless  it  be  shewn  that  he  was  the  rsal 
principal:  (Jenkins  v.  Hutchinson^  13 
Q.  B.  744).  Where  a  British  merchant 
is  buying  for  a  foreigner,  the  credit  is 
then  considered  to  be  given  to  the  agent 
and  not  to  the  principal;  {7%omson  v, 
Davenport^  9  B.  &  C.  87). 

As  to  the  cases  in  which  an  agent  is 
personally  liable,  see  Smont  v.  Ilberry^ 
10  M.  &  W.  1 ;  Jones  v.  Dotcnman^ 
A  Q.  B.  235,  n.  And  see  Harper  v. 
Williams^  Id.  219;  reversed  in  the  Ex- 
chequer Chamber,  7  Q.  B.  103. 
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book;  but  for  many  years  this  duty  has  been  much  ne- 
glected, and  the  transaction,  for  the  most  part,  rests  merely 
on  the  **  bought  '*  and  "  sold  "  notes.  It  has  been  a  ques- 
tion much  agitated,  whether  the  original  entry  or  the 
notes  constitute  the  contract.  If  one  were  to  look  at 
the  question  by  the  light  of  principle  and  the  nature 
of  the  transaction,  there  could  be  very  little  question 
about  the  matter.  If  the  broker,  being  authorised  by  one 
party  to  buy,  and  by  the  other  to  sell,  when  he  has 
made  a  contract  pursuant  to  his  instructions,  enter  the 
terms  of  it  in  his  book,  and  sign  it;  this  is  the  same 
as  if  the  writing  had  been  signed  by  the  parties  them* 
selves,  and  would  be,  therefore,  a  sufficient  note  or  memo- 
randum within  the  statuta  The  notes,  on  the  other  hand, 
are  plainly  in  form,  and  there  can  be  no  doubt  originally 
were  in  fact,  mere  memoranda  for  the  information  of  the 
principals,  that  the  broker  has  made  for  the  one  a  pur- 
chase, and  for  the  other  a  sala  If  the  point  had  been 
unfettered  by  authority,  there  could  be  no  difficulty  in 
coming  to  the  conclusion  that  the  entry  in  the  broker's 
book  is  the  note  or  memorandum  of  the  bargain  within 
the  statute,  and  that  the  bought  and  sold  notes  are  mere 
collateral  memoranda.  It  would  follow,  therefore,  that  if 
no  entry  were  made  and  signed  by  the  broker,  there  was 
no  note  or  memorandum  to  satisfy  the  statute  But  it  is 
too  late  to  consider  the  point  on  principle,  the  bought  and 
sold  notes  having  been  treated,  in  a  great  variety  of  cases, 
as  the  contract;  and  a  London  jury  having  expressly  found, 
that,  by  the  custom  of  merchants,  the  bought  and  sold  notes 
constitute  the  contract,  and  not  the  entry  in  the  broker's 
book  (•»).  Hence  it  has  been  determined,  that  if  there  be 
an  unsigned  memorandum  in  the  broker's  book,  and  also 

(«)  Hatoes  v.  Forstcr,  1  Moo.  &  Gregson  v.  Ruck^  4  Q.  B.  737,  where 

Rob.  368;  see  Mr.  Baron  Purke^s  ex-  it  seems  to  have  been  assumed  that  the 

pkuiatiou  of  this  case  in  Thornton  v.  bought  and  sold  notes,  irrespective  of 

Chiirle»,  9  M.  &  W.  802;  ritts  v.  JJccU-  the  broker's  book,  formed  tlie  contnict. 
ett,    13  M.  &  W.  7  U);    and  ;-?.m-,  aU, 
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bought  and  sold  notes,  all  three  agreeing,  the  bought  and 
sold  notes  constitute  a  sufBcient  memorandum  within  the 
statute  (o).     If  there  be  an  entry  of  the  contract  in  the 
broker's  book  properly  signed,  and  also  "bought"  and 
"sold"  notes,  which  agree  with  each  other,  but  diflfer  from 
the  entry  in  the  book,  the  notes  constitute  the  contract  (p). 
A  fortiori,  if  there  be  no  entry  at  all,  the  bought  and  sold 
notes  would  constitute  the  contract    The  bought  and  sold  Effect  of  va- 
notes  constituting  the  contract,  it  follows,  that,  if  tnere  be  Jj^^/^^j 
any  variance  between  them,  there  is  no  contract  at  all  (q).  ^^"^  "*>**• 
Thus,  in  Sieveturight  v.  Archibald  (r),  the  broker  having, 
pursuant  to  his  authority,  entered  into  a  contract  for  the 
sale  of  a  quantity  of  iron,  the  manufacture  of  Dunlop  & 
Co.,  Glasgow,  described  it  in  his  sold  note  as  "Dunlop's 
pig  iron,"  and  in  the  bought  note  as  "Scotch  pig  iron;" 
but  he  had  made  no  entry  of  the  transaction  in  his  book. 
The  Court  of  Queen's  Bench  (Erie,  J.,  diss.)  held,  that  there 
was  no  contract.    In  this  case  the  nature  of  this  species  of 
agreement  was  fully  considered,  and  its  anomalous  char- 
acter admitted;  but  all  question  as  to  its  validity  was  con- 
sidered to  be  settled  by  authority,  although  Lord  Camp- 
bell, C.  J.,  went  so  far  as  to  say,  that  where  there  has  been 
an  entry  by  the  broker  in  his  book,  signed  by  him,  he 
should  without  hesitation  hold  that  to  be  the  contract,  and 
would  not  allow  any  mistake  in  the  bought  and  sold  notes 
to  affect  its  validity  («). 

The  mere  circumstance,  that  the  seller,  on  being  shewn  Effect  of  ai- 

(o)  Coom  T.  Affloj  6  B.  &  C.  117.  tage;  and  no  buyer  or  seller  can  be  safe, 

(p)  Hawes  v.   Fortter,  1  Moo.  ft  unlesa  he  has  the  sold  note  and  the 

Rob.  S68.  bought  note  as  well,  a  precaution  which 

{q)  Tkomton  v.  Kemptter^  5  Taunt  the  course  of  business  does  not  permit 

786,  1  Marsh.  355.  to  be  taken.    But  these  inconyenienccs 

(r)  15  Jur.  947;  17  L.  T.  264.  can  only  be  remedied  by  the  legislature 

(«)  The  Chief  Justice,  in  the  course  imposing  on  the  broker  a  &ithful  pcr- 

of  his  judgment,  obser^'cd,  that,  "*  from  formance  of  his  duty  in  entering  and 

the  carelessness  of  brokers  and  clerks,  -signing  the  contract.'^    The  pbintifTs 

mittakcs   not    unfrcquently  arise,    of  in  this  case,  however,  found  a  remedy 

which  unconwientious  men  take  adraii-  without  the  amistauco  of  the  legish- 
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tcration  of  the  sold  Hotc  by  the  broker,  objected  to  a  particular  word, 
S\h°TOnaont  ''^^^^^  ^^  struck  out  accordiDglj  by  the  buyer,  does  not 
pirty; **'***'  constitute  the  sold  note  the  contract;  and  consequently, 
there  being  a  variance  between  the  bought  and  sold  notes, 
-without      the  contract  was  void  rt).     If  either  the  buyer  or  the  seller 

such  oon- 

^^^  alter  his  note,  without  the  knowledge  of  the  other  party,  in 

a  material  point,  this  avoids  the  contract  as  against  him  (w). 

EraentiaiBof       21.   In  considcHng  the  essentials  of  the  note  or  memo- 

the  noto* 

randum  required  on  a  sale  of  goods,  the  points  to  be  no- 
ticed are — the  parties  (I.) — the  subject  matter  of  sale  (II.) — 
and  the  price  (III.)  (v). 

The  note  or        (I.) — The  contract  must  contain  the  names  of  both  par- 

memoran- 

?"nta"n"tho  *^®^ — *^^^  ^^  indispensablc.  Therefore,  a  note  or  memoran- 
rmi2L **''***  dum  in  writing  for  the  sale  of  goods,  signed  by  the  seller, 
but  not  containing  the  name  of  the  buyer,  is  not  a  suffi- 
cient note  or  memorandum  within  the  meaning  of  the 
statute  (w).  A  contract  for  the  sale  of  goods  was,  in  the 
presence  of  the  buyer,  written  and  signed  by  the  seller  s 
traveller  in  a  book  belonging  to  the  former,  as  follows: — 
"  Of  North  &  Co.,  30  matts.  Maurs.  Cash  two  months. — 
Joseph  Dyson.''  This  was  held  to  be  not  a  sufficient  note 
or  memorandum,  Dyson  not  appearing  to  be  authorised  to 
sign  it  as  agent  for  the  buyer  {x). 

-ft  sufficient       (II.) — Upon  the  construction  of  the  17th  section,  it  was 

dewTiptlon       ,,,,.. 

jJ^^>;c8««J»    held  that  it  did  not  apply  to  executory  conti-acts:  to  the 
sale,  for  instance,  of  goods  to  be  afterwards  manufactur- 

ture:  thej  brought  an  action  against  C.  Ca.  232. 

the  broker  for  negligence,  and  recover-  (a)  MoUeti  ▼.  Wacherbarik,  5  C.  B. 

ed  heayy  damages;  Lord  CampbeUy  be-  181. 

fore  whom  the  case  was  tried,  obeenr-  (r)  See  ante,  p.  137,   where  these 

ing,  that  the  verdict  would  be  most  use-  points  are  considered  in  reference  to 

fill;  and  he  wished  that  an  account  of  agreements  under  the  4th  section, 

thetrialcould  be  printed,  and  a  copy  sent  (tr)  Champion  y,  P/ummer,  1  B.  ft 

to  every  broker  in  the  kingdom:  (Siene-  P.  N.  R.  252. 

trris^t  V.  Richardson,  18  L.  T.  10).  (at)  Graham  v.  Musson,  6  Bing.  N.  C. 

(0  Onrie  v.  Remfry^  5  Moo.  Priv.  603 ;  7  Scott,  769. 
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ed  (y).  By  Lord  Tenterdens  Act  {z),  this  defect  was  reme- 
died, and  the  provisions  of  this  section  were  extended  to 
all  such  contracts  (a). 

(III.) — If  the  parties  have  agreed  upon  a  price,  the  price  -mcnuon  of 
must  be  mentioned  in  the  note  or  memorandum,  to  bring  »t  ^  ttffre«<i 
it  within  the  statute  (6);  but  if  no  price  be  agreed  upon, 
as  if  an  order  be  given  for  goods  "  on  moderate  terms"  (c), 
or  the  like,  the  writing  will  be  sufficient  without  it  (d). 
The  same  principle  applies  whether  the  contract  be  exe- 
cuted or  executory  (e), 

(IV.) — Whcd  18  a  sufficient  Signature, 
22.  What  has  been  said  as  to  si^cnature  under  the  4th  -and  mimt 

bcslgnetl. 

section  (/),  applies  also  generally  to  signature  under  the 
17th.  "  The  cases,"  observes  Lord  Ahinqer,  C.  B.,  in  John-  ^Tiat '» n 
son  V.  Dodgson  (g),  "  have  decided,  that,  although  the  sig-  ■iK»»t«Aiu 
nature  be  in  the  beginning  or  middle  of  the  instrument, 
it  may  be  as  binding  as  if  at  the  foot  of  it;  the  question 
being  always  open  to  the  jury,  whether  the  party,  not 
having  signed  it  regularly  at  the  foot,  meant  to  be  bound 
by  it  as  it  stood;  or  whether  it  was  left  so  unsigned  be- 
cause he  refused  to  complete  it.  But  when  it  is  ascer- 
tained that  he  meant  to  be  bound  by  it  as  a  complete  con- 
tract, the  statute  is  satisfied,  there  being  a  note  in  writing 
shewing  the  terms  of  the  contract,  and  recognised  by  him." 

(y)  Grovea  r.  Buck,  3  M.  &  Selw.  Falpy  v.  Gibson,  A  C.  B.  864. 

178;  Garlmtt  t.  Watson^  5  B.  &  Aid.  («)  Hoadley  r.  M'Laine^  10  Bing. 

613;  and  see  ante,  p.  140,  n.  (a).  482. 

(z)  9  Geo.  4,  c.  14,  b.  7.  (/)  Ante,  p.  124. 

(a)  Ante,  p.  140.  (g)  2  M.  &  W.  669.    And  see  LM 

(6)  £lmore  t.  KingtcoU^  5  B.  &  C.  v.  Stanley,  5  Q.  B.  574;  Hubert  t.  7W- 

583 ;  Morgan  t.  Syke»,  cit.  and  stat.  in  heme,  3  M.  &  G.  743;  ^.  C.,  nom.  Jlu- 

Coats  T.  ChapUn,  3  Q.  B.  486.  bert  v.  Turner,  4  Scott  N.  R.  486,  an 

(c)  Asheroft  t.  Morrie,  4  M.  &  G.  instance  of  the  insertion  of  the  name 

450.  not  being  (>quivalent  to  signature. 

{d)   Acebal  r.  Levy,  10  Bing.  376; 
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Sect.  3. — How  far  Parol  Evidence  is  admissible  to  explain 
or  modify  a  Written  Agreement 

23.  Where  the  parties  to  a  contract  have  embodied  their 
intentions  in  writing,  the  general  rule  is,  that  oral  evi- 
dence is  not  admissible  to  explain  or  vary  such  writing, 
and  that  its  meaning  can  only  be  sought  for  within  the 
four  corners  of  the  instrument  Both  parts  of  the  rule 
are  subject  to  some  exceptions.  This  section,  therefore, 
involves  the  consideration  of  two  points:  first.  How  far 
parol  evidence  is  admissible  to  explain  a  written  instru- 
ment (I.);  and  secondly ,  In  what  cases  such  evidence  is 
admissible  to  vary  it  (II.). 

(I.) — In  what  Cases  Parol  Evidence  is  admissible  to  ex- 
plain a  Written  Instrument. 

lender  what        24.  The  general  principles  as  to  the  admissibility  of  parol 

clrcunistiin-  t    .         i  /•  • 

ces,  general-    evidencc  to  cxplain  the  terms  of  a  written  contract,  are 

ly,  parol  evl-  * 

Srto  ex-*"  ^^^^  ^^^^  down  by  Tinddl,  C.  J.,  in  Lady  Hewley's  ca^e  (h) : 
Kumente?  "  Where  the  words  of  any  written  instrument  are  free  from 
ambiguity  in  themselves,  and  where  external  circumstances 
do  not  create  any  doubt  or  diflSculty  as  to  the  proper  ap- 
plication of  those  words  to  claimants  under  the  instrument, 
or  the  subject-matter  to  which  the  instrument  relates,  such 
instrument  is  always  to  be  construed  according  to  the 
strict,  plain,  common  meaning  of  the  words  themselves; 
and,  in  such  case,  evidence  dehors  the  instrument,  for  the 
purpose  of  explaining  it  according  to  the  surmised  or  al- 
leged intention  of  the  parties  to  the  instrument,  is  utterly 
inadmissible"  (t).      The  true  interpretation,  however,  of 
every  instrument,  being  manifestly  that  which  will  make 
it  speak  the  intention  of  the  party  at  the  time  it  was  made, 
it  has  always  been  considered  an  exception, — or  perhaps,  to 
speak  more  precisely,  not  so  much  an  exception  from,  as  a 

(A)  SItoi-e  V.  WiUoa,  9  C.  &  F.  5G5.  (/)  S.  C,  Id.  5G6. 
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corollary  to,  this  general  rule, — ^that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  themselves, 
or  aoy  difficulty  as  to  their  application  under  the  surround- 
ing circumstances  (A),  the  sense  and  meaning  of  the  lan- 
guage may  be  investigated  and  ascertained  by  evidence 
deJuyrs  the  instrument  itself  Such  investigation  does  of 
necessity  take  place  in  the  interpretation  of  instruments 
written  in  a  foreign  language;  in  the  case  of  ancient  in- 
struments, where,  by  the  lapse  of  time  and  change  of  man- 
ners, the  words  have  acquired,  in  the  present  age,  a  diflfer- 
ent  meaning  from  that  which  they  bore  when  originally 
employed  (Q ;  in  cases  where  terms  of  art  or  science  occur; 
in  mercantile  contracts,  which  in  many  instances  use  a 
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(A)  The  role  as  to  the  lubnisaion  of 
evidence  of  snrrounding  circnmstanees 
18  thns  stated  and  illufttrated  by  Lord 
Abmffer,  C.  B.    (Doe  v.  Hitcoeksj  5  M. 
&  W.  367),  **  The  object  m  all  cases  is 
to  discorer  the  intention  of  the  testator. 
The  first  and  most  obvioas  mode  of  do- 
ing this  is  to  read  his  will  as  he  has 
written  it,  and  collect  his  intentions  from 
hia  words.    But,  as  his  words  refer  to 
fiicts  and  circumstances  respecting  his 
property,  and  his  fiunily,  and  others, 
whom  he  names  or  describes  in  his  will, 
it  is  eTident  that  the  meaning  and  ap- 
plication of  his  words  cannot  be  ascci^ 
tained  without  evidence  of  all  those 
fiicti  and  circumstances.  To  understand 
the  meaning  of  any  writer,  we  must  first 
be  apprised  of  the  persons  and  circum- 
stances that  are  the  subjects  of  his  allu- 
sions or  statements;  and,  if  these  are 
not  fully  disclosed  in  his  work,  we  must 
look  for  illustration  to  the  history  of  the 
times  in  which  he  wrote,  and  to  the 
works    of  contemporaneous    authors. 
All  the  fiicts  and  circumstances,  there- 
fore, respecting  persons  or  property,  to 
which  the  will  rektes,  are  undoubted- 
ly legitimate  and  often  necessary  evi- 


dence to  enable  us  to  understand  the 
meaning  and  application  of  his  words.** 
(0   I^  the  language  of  an  ancient 
charter  be  obscure,  or  doubtful,  con- 
stant and  immemorial  usage  may  be 
resorted  to  for  the  purpose  of  explain- 
ing it,  though  such  evidence  can  never 
be  resorted  to  for  the  purpose  of  con- 
trolling or  contradicting  the  express 
provisions  of  the  instrument:  (Jiex  v. 
Varh,  Cowp.  248  ;  G<^  v.  Hwdley^ 
3  T.  R.  288,  n. ;  Jiex  v.  BeUringer^  4 
T.  R.  810;  Rue  v.  (hhotne,  4  East, 
833 ;  Chad  v.  Tilted,  2  B.  &  B.  406 ; 
2  Inst.  282).     However  general  the 
words  may  be,  they  are  to  be  construed 
by  evidence  of  the  manner  in  which 
the  thing  has  always  been  possessed 
and  used:   {Weid  v.  Hornby,  7  East, 
199;  Att-Gen.  v.  Parker,  ^AXk,  576; 
AtL'Gm,  V.  Fortter,  10  Ves.    335). 
Nor  does  it  make  any  difference  with 
respect   to   the   admissibility   of  this 
species  of  evidence,  whether  the  instru- 
ment be  a  charter  granted  by   the 
Crown,  or  merely  a  private  deed:  {With- 
nell  V.  Gariham^  6  T.  R.  388;  Stam- 
mers v.  Dixon,  7  East,  200;  Lady  Hew- 
UyU  COM,  9  C.  &  F.  355). 
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peculiar  language,  employed  by  those  only  who  are  con- 
versant in  trade  and  commerce;  and  in  other  instances,  in 
which  the  words,  besides  their  general  common  meaning, 
have  acquired,  by  custom  or  otherwise,  a  well-known  pecu- 
liar idiomatic  meaning  in  the  particular  locality  in  which 
the  party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member  and  in  which  he 
passed  his  life.  In  all  these  cases,  evidence  is  admitted  to 
expound  the  real  meaning  of  the  language  used  in  the  in- 
strument, in  order  to  enable  the  Court  or  Judge  to  con- 
strue the  instrument,  and  to  carry  such  real  meaning  into 
effect 
Ambiguity.  Such  are  the  general  principles  applicable  to  this  sub- 
ject, where  there  is  no  apparent  ambiguity  in  the  language 
of  the  instrument,  and  none  imported  into  it  by  extrinsic 
circumstances.  In  case  of  ambiguity,  parol  evidence  is 
admissible  to  explain  it,  and  that,  it  seems,  as  well  where 
the  ambiguity  is  patent  as  where  it  is  latent.  This  gene- 
ral view  of  the  subject  will  enable  us  to  consider,  in  suc- 
cession, the  various  cases  where  parol  evidence  is  admissi- 
ble to  explain  or  aid  a  written  instrument,  and  the  grounds 
upon  which  it  is  admitted. 

Parol  evi-  25.  In  the  first  place,  where  the  language  of  the  instru- 

aibietoex-     meut  is  such  as  the  Court  does  not  understand,  it  is  com- 
plain the  •  •  "I  /•    1  •  /•   1 

meaning  of     petcut  to  receivc  evidence  of  the  proper  meaning  of  that 
ment;  language,  as  where  it  is  written  in  a  foreign  tongue.    The 

—when  In  A  ••,  ,,  ,  «.  .. 

foreign  Ian-  samc  principle  appues,  where  the  instrument  is  written 
in  cypher,  or  in  some  character  which  the  Court  does  not 
understand,  but  which  can  be  decyphered  by  persons  con- 

-admiasibio    vcrsant  with  subjects  of  that  kind  (m).     Such  evidence  is 

(m)  Thus,  evidence  is  admissible  to  ▼.  Pratt,  3  M.  A;  G.  759);  but  it  is 

shew  the  meaning  of  the  letters  **?.?.*'  not  admissible  to  explain  mere  arbi- 

Bubjoined  to  an  agreement  relating  to  a  trary  symbols,  unless  the  key  be  refer- 

coursing-match:  {Daintree  t,  Hutchin-  red  to,  see  Clayton  v.  Lord  Nugent,  (13 

son,  10  M.  &  W.  85) ;  or  of  the  expres-  M.  &  W.  200).    It  has  been  held  even, 

sion  ^across  a  country^'  in  a  memonin-  that,  where  an  agreement  in  writing  is 

dum  respecting  a  steeple-chase :  {Evant  expressed  in  short  and  incomplete  terms. 
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also  admissible  to.  explain  teohnical  words,  or  peculiar  to  explain 

*  '  *  technical 

terms,  or  indeed  any  expressions,  which,  at  the  time  the  *«""■•  **^' 
instrument  was  written,  had  acquired  an  appropriate 
meaning,  either  generally,  or  by  local  usage,  or  amongst 
particular  classes  (n).  In  order,  however,  to  let  in  this 
evidence,  there  must  be  a  general  and  well-known  usage ; 
and,  therefore,  unless  that  be  shewn,  such  evidence  is  not 
admissible  (o). 


parol  eTidence  is  admiasible  to  explain 
that  which  it  per  m  unintelligible: 
(5im0<t.Zm,SM.&O.452).  Bat  this 
aeemsto  beintroducinga  principle  of  evi- 
dence altogether  new,  and  the  admission 
of  parol  evidence  in  such  a  case  seems 
to  be  very  neariyequivalent  to  receiving 
it  for  the  purpose  of  adding  new  terms 
to  the  contract,  or  substituting  a  parol 
agreement  for  what  was  meant  to  be  an 
agreement  in  writing.  If  the  parties  to 
a  contract  are  unable  to  express  them- 
selves in  language  which  has  a  mean- 
ing, it  would  seem  to  be  the  sounder 
principle  to  treat  what  they  have  writ- 
ten as  no  contract  at  all,  rather  than  to 
itrain  the  rules  of  evidence  for  the  pur- 
pose of  endeavouring  to  collect  what  the 
parties  might  possibly  have  intended. 

(«)  Per  Parhf  B.,  Shore  v.  Wileouy 
9  C.  &  F.555.  Thus,  parol  evidence  is 
admissible  to  shew  that  the  word  'close* 
may  in  local  acceptation  mean  a  'farm:* 
{Biehardmmy,  Wateon,  4  R  &  Ad.  799) ; 
that  the  word  *■  thousand,*  as  applied  to 
rabbits  in  a  warren,  meant  'twelve  bun- 
dled:* {Smiik  V.  WiU<m^  3  B.  A  Ad.  728) ; 
that,  under  a  parol  demise,  the  parties 
by  *Lady  Day'  meant '  Old  Lady  Day:' 
(Doe  d.  Beiuon,  4  B.  &  Aid.  588);  to 
shew  the  sense  in  which  the  word '  level ' 
was  used  by  the  miners  in  the  neigh- 
bourhood: (jdaj/tom  V.  Grtgton^  5  A.  & 
E.  502);  to  shew  the  distinction  be- 
tween 'good'  and '  fine '  barley:  (Huteh- 
ieon  V.  Bowker,  5  M.  &  W.  533);  to 


shew  the  meaning  of  the  words  '  bank- 
ers '  and '  mod '  in  the  will  of  a  statuary: 
{Gobieiiy.  Beeeiey  ^  (Xkere,  EceeetUors 
o/NoUekene,  3  Sim.  24;  S.  C,  Wigram 
on  Ext  Ev.,  3rd  edit  1 85).  It  is  a  rule 
in  the  judicial  exposition  of  wills,  that 
technical  words,  or  words  of  known  le- 
gal import,  are  to  be  considered  as  hav- 
ing been  used  in  their  technical  sense, 
or  according  to  their  strict  acceptation, 
unless  the  context  contain  a  plain  indi- 
cation to  the  contrary:  (Per Paries  B., 
Doe  V.  Perratt,  9  C.  &  F.  671;  5.  O, 
6M.&G.342).  The  rule  is  so  laid  down 
also  by  Eyre,  C.  J.,  in  Buck  v.  Nurton, 
1  B.  &  P.  57 ;  by  Lord  Alwnlep,  M.R., 
in  TMlueton  v.  Woodford,  4  Yea.  329, 
and  in  Poole  v.  Pooie,  3  B.  A  P.  620, 
citing  Goodright  t.  PuUeyn,  2  Ld.  Raym. 
1 427 ;  and  lastly,  by  Lord  Redeedale,  in 
JeseoH  V.  Wright,  2  Bligh,  1. 

(o)  In  Doe  v.  Birch,  1 M.  &  W.  402, 
evidence  tendered  to  shew  the  meaning 
of  "  shop  front"  in  an  agreement  for  a 
lease  was  rejected,  there  being  no  pe- 
cuUar  local  usage  as  to  the  meaning  of 
the  term.  Usage  is  not  admissible  to 
explain  the  meaning  of  a  word  which 
has  been  fixed  by  the  Legishiture,  as 
by  the  27  Geo.  3,  c  28,  s.  5,  where  the 
word  "square"  is  employed  to  signify 
all  rectangular  figures,  whether  equi- 
lateral or  not:  {Att^'Gen,  Y, Plate  Glasi 
Cb.,1  Anst  39;  Smithy,  WiUoH,  3  B.  A 
Ad.  728;  Afaeler  of  St,  Orou  v.  Lord 
Hward  De  Walden,  6  T.  R  338). 
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26.  The  Court,  having  by  means  of  these  rules  ascer- 
tained the  primd  facie  import  of  the  writing,  may  still  be 
very  far  from  comprehending  its  real  signification,  as  con- 
templated by  the  parties  at  the  time  of  making  it  In 
many  cases,  the  full  import  of  it  cannot  be  realised  without 
having  regard  to  the  surrounding  circumstances.  For  the 
purpose,  therefore,  of  applying  the  instrument  to  the  facts, 
and  determining  what  passes  by  it,  and  who  take  an  in- 
terest in  it,  a  second  description  of  evidence  is  admissible; 
viz.  every  material  fact  that  will  enable  the  Court  to  iden- 
tify the  person  or  thing  mentioned  in  the  instrument,  and 
to  place  the  Court,  whose  province  it  is  to  declare  the 
meaning  of  the  words  of  the  instrument,  as  near  as  may  be, 
in  the  situation  of  the  parties  to  it  (p). 

27.  From  the  context  of  the  instrument,  and  from  these 
two  descriptions  of  evidence,  with  such  circumstances  as  by 
law  the  Court,  without  evidence,  may  notice,  it  is  its  duty 

(/))  When,  therefore,  there  is  any  quest  of  "£ — Long  Annuitiei,"  so  muck 
doubt  as  to  the  extent  of  the  subject-  stock,  or  so  much  money  to  be  raised  out 
matter  of  the  agreement,  extrinsic  evi-  of  this  stock,  was  intended:  (Colpoy$y. 
dence  is  admissible  to  shew  what  is  in-  Colpm/^  Jac.  4^1);  to  shew  collateral 
eluded  under  the  description,  as  parcel  circumstances  relating  to  the  age  of  the 
of  it :  {Doe  v.  Burt^  1  T.  R.  701,  where  devisees,  and  their  being  married  or  un- 
BnWer,  J^  obseryes,  "whether  parcel  married:  {Lowev.LordHuntinjfioweryi 
or  not  of  the  thing  demised  is  always  Ru88,532,n.')  In I>oed.GortY.LangUmj 
matter  of  evidence;"  Longchampi  v.  2  B.  &  Ad.  680,  on  a  question  whether 
Fatcoett,  Peake,  70 ;  and  see  Hodges  v.  certain  lands,  purchased  by  the  testator 
Hon/all^  1  Russ.  &  My.  1 1 6,  where  evi-  previous  to  the  date  of  his  will,  passed 
dence  was  admitted  to  shew  the  identity  under  an  imperfect  description,  strictly 
of  a  plan  referred  to  in  the  agreement  applicable  only  to  an  old  &mily  estate. 
See,  also.  Stark.  Tr.  on  Ev.,  vol.  3,  p.  it  was  held,  that  the  date  of  the  pur- 
773,  n.  (^),  where  all  the  cases  are  col-  chase,  the  situation  of  the  lands  in 
lected).  So,  parol  evidence  has  been  question,  that  the  devisee  was  the  tes- 
admitted  to  shew  the  state  of  testator's  tator^s  eldest  son,  and  some  other  mat- 
property  :  {Fonnereau  v.  Poyniz,  1  Bro.  ters  of  minor  importance  relating  to  the 
C.  C.  472;  Smith  v.  Doe  d.  Lord  Jer-  state  of  the  fiunily,  were  admissible  in 
tey^  2  B.  &  B.  551,  j>ar  Ba^ey,  J.);  to  evidence  to  explain  the  intention  of  the 
shew  the  amount  of  testator's  property,  testator.  And  see  Lockett  v.  NieMin^ 
in  Older  to  explain  whether  by  the  be-  2  Exch.  93. 
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to  construe  and  apply  the  words  of  that  instrument;  and,  DedwatioM 

^^  J  '  '    of  the  party 

(with  the  single  exception  of  a  case  of  latent  ambiguity),  ^S^Sa^^t 
no  extrinsic  evidence  of  the  intention  of  the  party  to  the  3Siel*°*** 
deed,  from  his  declarations,  whether  at  the  time  of  his  exe- 
cuting the  instrument  or  before  or  after  that  time,  is  ad- 
missible: the  duty  of  the  Court  being  to  declare  the  mean- 
ing of  what  is  written  in  the  instrument,  not  of  what  was 
intended  to  have  been  written  (9). 

28.  The  same  principle  which  lets  in  parol  evidence  to  p«roi  en- 
explain  the  language  of  the  argreement,  or  the  technical  •^JJ^Sl 
or  local  import  of  particular  words,  applies  equally  where  ^^'* 
the  terms  of  the  agreement  are  ambiguous.     If  a  particular 
term  or  description  in  the  instrument  may  apply  to  two  or 
more  persons,  or  two  or  more  subjects,  it  is  manifest  that 
the  Court  cannot  be  in  a  situation  to  give  a  construction . 
to  the  instrument  till  it  knows  to  which  of  these  persons, 
or  which  of  these  subjects,  the  agreement  applies.     Parol 
evidence  is,  therefore,  admissible  to  explain  this  ambi- 
guity.    In  regard  to  latent  ambiguity,  that  is  to  say,  an  -whether 
ambiguity  raised  by  extrinsic  evidence,  it  is  an  old  esta- 
blished principle  of  the  common  law,  that  extrinsic  evidence 
is  admissible  to  explain  it(r).     But  though  it  has  been 

(7)  Per  Parka,  B.,  Shore  v.  Wihon,  to  shew  that  a  writing  does  not  express 

9  C.  kT,  556.     And  see  NeUmm  ▼.  that  which  the  parties  intended  to  ex- 

Haffordy  8  M.  &  W.  823,  per  Parka,  press  in  it,  see  ^>er  Wigram,  V.  C, 

B. ;  Hitekin  t.  Groom^  5  C.  B.  515 ;  and  Momro  t.  Taj^r,  8  Hare,  56 ;  Iggulden. 

Smith  T.  Thompmm,  8  C.  B.  44.     The  t.  May,  7  East,  237.     Evidence,  how- 

dedamdons  of  a  testator  are  admissible  ever,  of  former  transactions  may  be  ad- 

to  explain  a  latent  ambiguity:  {Doe  d.  mitted:  {Bourne  y.  QoJUiff,  11  C.  h>  F. 

Gord  V.  Needa,  2  M.  &  W.  129;   Doe  45,  70). 

d.  Morgan  v.  Morgan,  1  C.  A;  M.  235) ;  (r)  See  C%*My>  eaaa,  5  Rep.  68  ai 

but  the  admissibility  of  such  decUira-  AUham^a  eaaa,  8  Rep.  155a;  Coundei^ 

tions  seems  to  be  confined  to  this  spe-  t.  Clarie.,  Hob.  82;  Jonaa  ▼.  Newman, 

cies  of  ambiguity :  {Per  Lord  AUnger,  1  W.  Bl.  60,  case  of  a  devise  to  ^  John 

C.  B.,  5  M.  &  W.  368).     That  the  acts  Cluer,  of  Calcot:'*  there  were  two  John 

or  communications  of  the  parties  subse-  Clncrs,  fiithcr  and  son ;  parol  evidence 

quent  to  an  agreement  are  not  admissi-  was  held  to  be  admissible  to  shew  which 

ble  for  the  purpose  of  determining  its  of  them  was  meant:  Per  Otr. — **The 

meaning,  though  they  may  be  admissible  objection  arose  firom  parol  evidence,  and 
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long  a  settled  rule  that  a  latent  ambigaity  may  be  ex- 
plained by  parol  evidence,  it  is  but  within  a  very  recent 
period  that  such  a  rule  has  been  applied  to  ambiguity  pa- 
-or patent;  tent;  the  admissibility  of  evidence  to  explain  a  patent 
ambiguity  being  a  doctrine  which  was  first  distinctly 
enunciated  by  Sir  Thos.  Plvmer  in  Golpoya  v.  Cclpoya  («); 
though,  as  is  shewn  by  him,  it  must  have  been  at  all  times 
to  some  extent  tacitly  assumed  and  acted  upon.  But 
though  great  authorities  have  since  that  time  denied  the 
existence  of  any  such  rule  (<),  reason  and  the  convenience 
of  mankind  have  prevailed;  and  it  is  now  clearly  esta- 
blished, that  extrinsic  evidence  is  admissible  to  explain  a 
patent  ambiguity  not  only  in  the  case  of  wills,  to  which 
the  arguments  and  illustrations  of  Sir  2%o«.  Plumer  chiefly 
apply,  but,  to  some  extent,  in  the  case  of  other  written 
instruments.  Apart  from  considerations  purely  technical, 
and  the  feeling  of  professional  attachment  to  ancient  rules, 
there  seems  no  very  good  reason  why  the  principle  which 

ought  to  hare  been  encountered  by  tlie  evidence  waa  admitted,  in  the  latter,  re- 
same.**    ^een\ao  Bluttddlw.  Gladttone,  jected. 

l4Sim.83;  Doe\,WeglJake,iB,&Md.  In  Blunddl  t.  Gladatom,  (11  Sim. 

57,  where,  in  a  case  somewhat  similar,  467,  1  Ph.  279,  before  Lord  Lyndhtnt^ 

the  Court  waa  of  opinion  that  the  evi-  C,  assisted  byPoAeMMi  and  ^aK^  J  J.; 

dence  ought  not  to  have  been  received,  in  Dom.  Proc.  nom.  Lord  Cbiacgw  v. 

the  meaning  of  the  testator  being  capa-  BlundeU^  Sugd.  Law  of  Property,  208), 

ble  of  being  collected  by  construction.  where,  under  a  devise  to  "  the  second 

And  see  also  Richardton  v.  f Fa/son,  4  son  of  Edward  Weld,  Esq.,  of  Lul- 

B.  &  Ad.  787.  worth  Castle,''  evidence  of  the  state  of 

In  order  to  let  in  the  evidence,  there  the  &mily  was  admitted  to  shew  that 

must  be  cle^irly  a  latent  ambiguity:  the  testator  meant  *' Joseph  **  Weld. 

{CUJion  V.   Wulmcsley^  5  T.  R.  564 ;  The  case  was  finally  decided  on  this  evi- 

LordWaJpo/ey.LordCholtHondeley,7T.  dence  alone,  though  much  other  parol 

R.  138;  Sniiih  v.  J^ryts^  15  M.  &  W.  evidence  had  been  received  in  the  Court 

561).  below,  and,  as  Parha,  J.,  delivering  the 

In  Thoma$  v.  Thotnan^  6  T.  R.  671,  a  opinion  of  the  Judges  before  the  House 

case,  under  a  will,  of /alta  demonstration  of  Lords,  observed,  ^  rightly  received.  ** 

it  was  held,  that  parol  evidence  was  not  («)  Jac.  463. 

admissible  to  shew  who  was  meant  And  (i)  Miller  y.  Trovers,  8  Ring.  247, 

see  BradsJkiw  v.  BradsAaw,  2  Y.  &  C.  per  Tindal, C.  J.;  Clayton  v.  Lord  Nu- 

72,  and  Doe  v.  Ffiscockt,  5  M.  AW.  363,  ffeni,  1 3  M.  A  W.  204,  p^r  Alderson,  B. 
rases  of  a  like  kind ; — in  the  former,  the 
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has  been  so  long  applied  to  latent  ambiguity  should  not 
also  be  applied  to  patent  ambiguity.  If  evidence  be  ad- 
missible to  explain  the  fonner^  what  reason  is  there  in  the 
nature  of  things  why  it  should  not  be  admitted  to  explain 
an  ambiguity  apparent  on  the  face  of  the  instrument  The 
Courts,  however,  received  this  species  of  evidence  originally 
with  great  reluctance  and  caution ;  but,  the  first  difficulty 
got  over,  the  new  principle  of  evidence  has  been  quietly 
accepted  (t*). 

29.  It  has  been  seen  that  parol  evidence  is  admissible  to  -adniinKiwe 
explain  the  meaning  of  technical  terms,  or  words  employed  ddSto  to'"" 
in  a  written  contract  according  to  the  usage. of  particular  cootracts, 
trades  or  localities.     The  Courts,  however,  have  gone  a  step 
beyond  this,  and,  in  commercial  transactions  and  contracts 


(»)  On  seyeral  recent  occasions  the 
Courts  have  let  in  parol  evidence,  for  the 
purpose  of  shewing  that  the  considera- 
tion of  a  guarantee  was  prospectiTe, 
where,  upon  the  hinguage  of  the  instru- 
ment, it  appeared  to  be  doubtful  whe- 
ther it  was  past  or  prospective :  (Hai^fh 
V.  Brooki^  10  A.  k  E.  309;  Butcher  ▼. 
Stewart,  1 1  M.  &  W.  857).  In  GoU- 
thede  v.  Stcan^  1  Exch.  158,  Parke^  B., 
says,  "  You  cannot  vary  the  terms  of  a 
written  agreement  by  parol  evidence; 
that  is  a  regular  rule;  but  if  you  can 
construe  an  instrument  by  parol  evi- 
dence, where  that  instrument  is  ambi- 
guous, in  such  a  manner  as  not  to  con* 
tradict  it,  you  are  at  liberty  to  do  so.** 
In  this  case  the  question  arose  upon  a 
guarantee  in  the  following  terms:  ^  In 
consideration  of  your  having  this  day 
advanced  our  client,  V.  D.,  700/.,  pay- 
able on  the  22nd  of  August  next,  we 
hereby  undertake  to  pay  the  same  on 
default**  &c.  It  being  objected,  that 
the  guarantee  referred  to  a  patt  consi- 
deration, evidence  was  tendered  and  re- 
ceived, to  shew  that  the  guarantee  was 
signed  and  delivered  to  the  plaintiff  si- 


multaneously with  the  delivery  of  a 
cheque  for  the  money,  and  that  the  guar- 
antee had  no  reference  whatever  to  a  past 
transaction.  The  question  was,  whe- 
ther this  evidence  was  admissible  ?  Pol- 
lock^ C.  B.,  said—**  When  any  written 
instrument  is  ambiguous,  evidence  is 
admissible  to  construe  its  meaning,  but 
not  to  alter  or  vary  in  any  manner  the 
terms  of  that  instrument  .  .  .  The  ex- 
pression '  this  day  *  may  mean  some- 
thing which  ha»  been  done,  or  which  is 
to  he  doney  this  day.  Evidence  may, 
therefore,  be  properly  admitted  to  ex- 
plain its  meaning,  though  not  to  con- 
tradict it.**  Parhcj  B.,  observed — *•  I 
entertained  some  doubt,  at  first,  whether 
the  consideration,  which  appears  on  the 
fiice  of  the  instrument,  was  sufficiently 
ambiguous  to  let  in  parol  evidence.  But 
on  the  authority  of  the  cases  of  Huigh  v. 
Brooks,  and  Butcher  v.  Stettart,  I  think 
it  is.  .  .  I  found  my  opinion  upon  these 
cases.'*  S.  P.,  Edwards  v.  Jevons^  8 
C.  B.  436;  BeUv,  Weleh,  9  C.  B.  154- 
Kinff  V.  CoAj,2  Exch.  628;  S'teeley.  I/oe, 
19L.  J.,Q.  B.,  89. 
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between  landlord  and  tenant,  have  admitted  extrinsic  evi- 
dence of  custom  and  usage,  to  annex  incidents  to  written 
contracts  on  matters  with  respect  to  which  they  are  si- 
lent (x);  but  this  rule  is  subject  to  the  limitaticm  or  quaU- 


(«)  For  example,  to  shew  an  usage 
of  fciade  in  the  City  of  London,  that  a 
person  who  sells  goods  by  a  broker,  re- 
■errei  to  himself  the  power  of  ratifying 
or  rejecting  the  contract,  as  he  shall  be 
satisfied  or  not  with  thecredit  of  the  pur- 
chaser: {Hodgatm  ▼.  Davies^  2  Camp. 
530);  to  shew  an  usage  in  the  Irish 
provision  trade,  that  a  general  autho- 
rity to  a  broker  to  sell  expires  with 
the  day  on  which  it  was  given,  and  that 
a  contract  for  the  sale  of  goods  after- 
wards entered  into  by  the  broker  is 
not  binding  on  the  principal:  {DieHu- 
9on  V.  IaIwoU^  4  Camp.  279).    But  see 
the  observations  of  Lord  Denrnan,  C.  J., 
upon  those  two  cases,  in  Trueman  v. 
Loder^  11  A.  &  £.  599;  and  see  also 
WUttaker  v.  Maaofiy  2  Bing.  N.  C.  359. 
In  Syer9  v.  Jona^  2  Exch.  Ill,  where 
the  contract  was  for  the  sale  of  a  quan- 
tity of  tobacco  '*at  1  \d.  per  lb„  in  bond, 
customary  allowances,*'  parol  evidence 
was  admitted  to  shew,  where  samples 
are  delivered  and  the  contract  is  silent 
ou  the  subject,  that,  by  the  usage  of 
trade,  the  sale  was  by  sample.    So,  parol 
evidence  is  admissible  to  shew  that  the 
term  **  month,'"  which  at  law  denotes  a 
^  lunar  month,''  according  to  the  usage 
of  auctioneers    denotes   a   ^calendar 
month:"  (<Stm/>foiiv.  J/avj^so»,  1 1 Q.  B. 
32).  And  see  Li»m»  v.  MankaU^  8  Scott, 
N.  R.  492;  and  SotUiehot  v.  Kemp,  3 
Exch.  105 — in  both  cases  the  evidence 
was  rejected ;  and  Malcolm  v.  Sccit,  3 
Mac.  k  O.  29.     As  to  evidence  of  the 
customs  of  brokers  see  cases  cited  ante, 
"  pp.  97, 98. 

As  illustrations  of  the  rule  as  to 
annexing  local  usages  and  customs  to 
the  terms  of  a  lease,  see —  Wifffflestvorth 
V.  DalHson,  Doug.  201 ;  Senior  v.  Armif' 


toffey  Holt,  197,  where  a  custom  for  the 
tenant  to  provide  labour,  tillage,  sowing, 
and  all  materials  for  the  same  in  his 
Wy-going  year,  and  for  the  landlord  to 
make  him  a  reasonable  compensation 
for  the  same,  was  held  to  bie  valid  in 
kiw,  though  the  form  was  held  by  a 
written  agreement,  the  custom  not  be- 
ing thereby  expressly  or  by  implication 
excluded;  Holding  v.  Piggott,  7  Bing. 
465;  Webb  v.  Plummer,  2  B.  &  AkL 
746,  where  the  custom  was  held  to  be 
excluded  by  the  terms  of  the  lease; 
R6bert9  v.  Barker^  1  Cr.  &  M.  808; 
Greendade  v.  TapscoU,  1  Cr.  M.  &  R. 
55;  Oaldeeot  v.  Smyfhe,  7  C.  &  P.  808; 
Hwtton  V.  Warren,  1  M.  &  W.  475, 
where  all  the  former  cases  were  re- 
viewed in  the  elaborate  judgment  of 
Parke,  B.,  a  case  of  the  same  kind  as 
Webb  V.  Plummet,  and  not  very  dis* 
tinguishable  from  it,  though  the  Court 
came  to  a  difiEerent  conclusion,  the  .evi- 
dence in  fovQur  of  the  rights  of  the  "way- 
going  tenant  being  admitted  as  not 
being  inconsistent  with  the  terms  of  the 
lease,  though  it  contained  stipulations 
relative  to  the  same  matter;  WWdns  v. 
Wood,  15  Jur.  583,  where  Lord  Dem- 
man,  C.  J.,  delivering  the  judgment  of 
the  Court,  said:  ^We  have  no  doubts 
that,  whether  the  lease  be  by  parol  or 
in  writing,  if  there  is  a  custom  of  the 
country,  and  no  agreement  between  the 
parties  excluding  it  is  shewn,  it  applies 
to  the  tenancy." 

Where  the  evidence  as  to  the  usage 
or  custom  is  contradictoxy,  it  is  a  ques- 
tion for  the  jury  what  the  custom  is : 
{LtuUamy,  Mousely,l&Jui,U07).  As 
to  the  nature  of  these  local  usages  or 
customs,  see  Dolby  v.  Ifirsl,  1  B.  &  B. 
224. 
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fication,  that  the  incident  which  it  is  proposed  to  add  does 
not  vary  or  contradict^  either  expressly  or  by  implication^ 
the  words  of  the  written  contract  (y). 

(II.) — Admissibility  of  Parol  Evidence  to  vary  a  Written 
Instrument 

30.  Parol  evidence  is  admissible  for  the  purpose  of  cor-  -tocoeof 

*       *  mistake; 

recting  a  mistake  {z\  or  for  the  purpose  of  proving  fraud  (a) ;  -  or  ihwd. 


(y)  WM  T.  Plummer,  (2  B.  &  AM. 
746).  The  plaintiff  held  a  fium  under  a 
lease,  which  contained  a  covenant  that 
the  leasee  or  his  assigns  should,  at  the 
end  of  the  term,  be  paid  for  certain  mat- 
ten  connected  with  the  cultivation  of 
the  fiirm.  The  action  was  brought  to 
recover  a  sum  of  money  for  **  foldage,** 
being  an  allowance,  which,  by  the  cus* 
torn  of  the  countiy,  was  payable  to  an 
outgoing  tenant,  but  which  was  not 
mentioned  in  the  covenant  Evidence 
of  the  custom  was  held  to  be  inadmis- 
sible, upon  the  ground  that  the  express 
allowance  of  certain  specified  matters  ex- 
cluded by  implication  any  chum  for  other 
matters  In  Spartali  v.  Beneeke,  (10 
C.  B.  212),  the  plaintiff  sold  wool 
to  the  defendant,  **  to  be  paid  for  by 
cash  in  one  month,  less  5/.  per  cent, 
discount.  ^*  The  Court  refused  to  admit 
evidence  to  shew,  that,  by  the  usage  of 
the  trade,  vendors  were  not  bound,  un- 
der simihtf  contracts,  to  deliver  the  wool 
without  payment;  for  that  such  evidence 
sought  to  annex  to  the  contract  an  inci- 
dent inconsistent  with  and  contradictory 
to  its  express  terms,  and  which  was  by 
those  terms,  if  not  expressly  certainly 
by  implication,  excluded.  And  see 
Ford  V.  Yate$,  2  Scott  N.  R.  645. 

(z)  A  turn,  1  Freem.  253;  Booth  v. 
rbo^^  Id.  264;  but  see  HUchin  v. 
6'rtNMN,6C.B.5]5. 

(a)  Kaim  v.  OU,  2  B.  ft  C.  634,  cit- 
ing ISckerimg  v.  Dwrsom^  where  it  was 
BO  laid  down  by  Gibbt,  C.  J. ;  and  see  3 


Stark.£v.765;  2 Ph. Ev. 367, 9th edit. 
That  parol  evidence  is  not  admissi- 
Ue  to  add  new  words,  or  a  new  descrip- 
tion, omitted  by  mistake,  see  Miller  v. 
TVneerf,  8  Bing.  244,  8  M.  &  Sc  342; 
in  that  case,  the  testator  devised  all  his 
real  estate  "  in  the  county  of  Limerick, 
and  in  the  city  of  Limerick."  At  the 
time  of  making  his  will  he  had  no  real 
estate  in  the  county  of  Limerick,  but 
had  a  small  real  estate  in  the  city  of 
Limerick,  and  considerable  real  estate 
in  the  county  of  Clare.  Parol  evidence, 
that,  by  his  estate  **•  in  the  county  of 
Limerick,"  he  meant  his  estate  **  in  the 
county  of  Clare,"  was  rejected.  Tlttdalj 
C.  J.,  delivering  the  opinion  of  himself 
and  Lord  Lyndhmrst^  C.  B.,  concluded 
by  saying: — ^"Upon  the  fullest  consi- 
deration, however,  it  appears  to  tiie  Lord 
Chief  Baron  and  myself  that,  admitting 
that  it  may  be  shewn  from  the  descrip- 
tion of  the  property  in  the  city  of  Lime- 
rick that  9om6  mistake  may  have  arisen, 
yet,  still,  as  the  devise  in  question  has 
a  certain  operation  and  effect,  namely, 
the  effect  of  passing  the  estate  in  the 
city  of  Limerick,  and  as  the  intention 
of  the  testator  to  devise  any  estate  in 
the  county  of  Clare  cannot  be  collected 
from  the  will  itseli^  nor  without  altering 
or  adding  to  the  words  used  in  the  will, 
such  intention  cannot  be  supplied  by 
the  evidence  proposed  to  be  given." 
With  refiBTence  to  the  pbuntiff*s  con- 
tention, that  he  had  a  right  to  prove 
that  the  testator  intended  to  pass,  not 
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-not  admis-   but,  in  the  absence  of  mistake  or  fraud,  such  evidence  is 

■ibtetovary  , 

inadmissible  to  vary,  add  to,  subtract  from,  or  contradict 
a  written  instroment  (6).  "  By  the  general  rules  of  the 
common  law,"  said  Lord  Denman,  in  his  judgment  in  Ooss 
V.  Lord  Niigent  (c),  "  if  there  be  a  contract  which  has  been 
reduced  into  writing,  verbal  evidence  is  not  allowed  to  be 
given  of  what  passed  between  the  parties,  either  before 
the  written  instrument  was  made  or  during  the  time  that 
it  was  in  a  state  of  preparation,  so  as  to  add  to  or  subtract 


only  the  estate  in  the  city  of  Limerick, 
but  an  estate  in  the  county  of  Clare, 
and  that  the  will  was  to  be  read  and 
construed  as  if  the  word  ^  Clare '  stood 
in  the  place  of,  or  in  addition  to  that 
ofi  Limerick,  his  Lordship  obserred: — 
*^  But  this,  it  is  manifest,  is  not  merely 
colling  in  the  aid  of  extrinsic  evidence 
to  apply  the  intention  of  the  testator,  as 
it  is  to  be  collected  from  the  will  itself^ 
to  the  existing  state  of  his  property;  it 
is  calling  in  extrinsic  evidence  to  intro- 
duce into  the  will  an  intention  not  ap- 
parent upon  the  &ce  of  the  will.  It  is 
not  simply  removing  a  difficulty  arising 
from  a  defective  or  mistaken  description, 
it  is  making  the  will  speak  upon  a  sub- 
ject on  which  it  is  altogether  silent,  and 
is  the  same  in  effect  as  the  filUpg  up  a 
blank,  which  the  testator  might  have  left 
in  his  will.  It  amounts,  in  short,  by 
the  admission  of  parol  evidence,  to  the 
making  of  a  new  devise  for  the  testator, 
which  he  is  supposed  to  have  omitted.'' 
In  Newburgh  v.  Newburgh  (Sugd.  Law 
of  Property,  206),  the  conveyancer  (the 
late  Mr.  Butler),  in  settling  the  will  of 
Lord  Newbuigh,  had  struck  out,  by 
mistake,  the  word  **  Gloucester,"  in  a 
devise  to  the  wife  of  the  testator's  es- 
tates in  the  counties  of  Sussex  and 
Gloucester,  and  the  word  "counties" 
was  then  altered  by  the  copying  clerk 
into  "county;"  it  was  held  by  Leack^ 
V.  C.  (5  Madd.  364),  and  Lord  Eldon, 


C,  that  parol  evidence  was  inadmissible 
to  prove  the  mistake.  In  the  result, 
however,  the  omission  was  supplied  by 
construction,  and  the  will  was  supported 
just  as  if  there  had  been  no  mistake: 
(Sugd.  Id.  207,  367;  8  Bing.  254, 1  M. 
&  Sc.  352,  cited.).  "  The  decree  of 
the  House  of  Lords,"  adds  this  eminent 
lawyer,  "•  is  hardly  known  to  the  profes- 
sion. This  accounts  for  the  statement 
by  a  learned  and  popular  writer,  that 
Lady  N.  lost  the  Gloucester  estates  by 
mistake:"  (Id.  369, n.).  LanggtonY. 
Pole  was  a  case  of  the  same  kind,  a  line 
having  by  mistake  been  struck  out  of 
the  draft;  the  Judges  differed,  but  the 
mistake  was  ultimately  rectified:  (Be- 
fore Leach^  V.  C,  who  sent  a  case 
first  to  the  King's  Bench,  9  Dowl.  & 
Ry.  298,  and  then  to  the  Common 
Pleas,  5  Bing.  228;  and  confirmed  the 
certificate  of  the  latter  Court:  Taml. 
119;  and,  on  appeal,  his  decree  was 
affirmed  by  the  Lords,  2  C.  &  F.  194; 
8  Bligh,  N.S.,  167;  Sugd.  Law  of 
Property,  370). 

(6)  Henson  v.  Coope,  3  Sc  N.  R.  48 ; 
Meret  v.  AnseO,  3  Wils.  275;  Preiton 
T.  Meroeau,  2  Sir  W.  Bl.  1249;  Sich 
V.  Jaekton,  4  Bro.  C.  C.  515;  6  Ves. 
334,  n.  S.  a  For  the  principle  of  the 
rule,  see  Lady  Hewley^s  case^  9  C.  &  F. 
566,  per  Tindal,  C.  J.;  3  Stark.  Ev. 
752;  8  Rep.  155  a. 

(c)  5  B.  &  Ad.  64. 
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from,  or  in  any  manner  to  vary  or  qualify,  the  written  con- 
tract" And  in  regard  to  the  application  of  this  principle, 
it  is  immaterial  whether  the  writing  be  required  by  sta- 
tute, or  be  the  result  of  voluntary  agreement  between  the 
parties. 
These  principles  have  been  fully  illustrated  by  several  nietenntof 


recent  cases  of  an  important  and  interesting  character.  ««»«[*?•  ^ 

^  4tn  KctioD  of 

Thus  in  Gose  v.  Lord  Nugent  (d),  the  plaintiff  contracted  JJ^SSfSi;.^' 
by  a  written  agreement  to  sell  to  the  defendant  several  ^^^S^ 
lots  of  land,  described  in  a  particular,  and  to  make  out  a 
good  title  to  them;  a  deposit,  stipulated  in  the  agreement, 
was  paid  by  the  defendant;  it  was  afterwards  discovered 
that  a  good  title  to  one  of  the  lots  could  not  be  made.  The 
defendant,  on  being  informed  of  this  by  the  plaintiff  s  at- 
torney, told  him  he  would  accept  the  title  notwithstanding 
that  defect;  possession  of  the  whole  was  then  delivered  to 
him;  but  the  defendant  afterwards  refused  to  complete  the 
purchase,  objecting  to  the  defect  of  title  as  to  the  one  lot, 
and  refusing  to  pay  the  remainder  of  the  purchase-money 
— for  the  recovery  of  which  this  action  was  brought  The 
question  was,  whether  the  agreement  for  the  purchase  of 
the  several  lots,  subject  to  the  waiver  above  mentioned  as 
to  one  of  the  lots,  could  be  enforced  at  law.  Tlie  Court 
held,  that  the  object  of  the  Statute  of  Frauds  was  to  ex- 
clude all  oral  evidence  as  to  contracts  for  the  sale  of  lands; 
and  that  any  contract  which  is  sought  to  be  enforced,  must 
be  proved  by  writing  only.  But  the  contract  now  sought 
to  be  enforced  was  not  a  contract  entirely  in  writing;  it 
was  a  new  contract  which  the  parties  had  made;  and  that 
new  contract  was  to  be  proved  partly  by  the  former  written 
agreement,  and  partly  by  the  new  verbal  agreement  The 
Court  therefore  held,  according  to  the  general  effect  and 
meaning  of  the  Statute  of  Frauds,  that  the  contract  brought 
forward  by  the  plaintiff,  being  a  contract  not  wholly  in 

(</>  5  R.  &  Ad.  58. 


17th  section. 
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writing,  could  not  be  enforced  at  law.  In  the  course  of 
the  argument,  Parker  J.,  observed,  '' Assuming  that  a 
written  contract  concerning  land  may  be  wholly  waived 
by  a  new  agreement  not  in  writing, — here,  there  has  not 
been  a  waiver  of  the  entire  agreement,  but  of  part  of  it 
only,  and  the  effect  of  that  waiver  is  to  substitute  for  the 
original  contract  a  new  one,  which  is  to  be  proved  partly 
by  matter  in  writing  and  partly  by  oral  testimony."  The 
reasoning  of  the  Court  in  this  case  turned  chiefly  on  the 
fact,  that  the  agreement  was  of  such  a  kind  as  is,  by  sta- 
tute, required  to  be  in  writing.  This,  however,  is  placing 
the  decision  on  too  narrow  a  ground.  If,  in  point  of  fact, 
the  agreement  be  in  writing,  whether  required  by  statute 
to  be  so  or  not,  it  cannot  be  varied  by  parol 
-nor  of  an         The  samc  principle  which  governs  the  admissibility  of 

agreement 

undCT^o  P^ol  evidence  as  to  agreements  under  the  4th  section,  ap- 
plies equally,  and  for  the  same  reasons,  to  agreements  un- 
der the  17th.  Thus,  in  Stead  v.  Dawber(e),  the  plaintiffs 
had  agreed  in  writing  to  buy  from  the  defendants  a  quantity 
of  ground  bones  at  16fi.  a  quarter,  to  be  delivered  on  the 
22nd  of  the  current  month.  It  happened  that  this  day  fell 
on  a  Sunday,  and  the  plaintiff  in  consequence  asked  the  de- 
fendant if  he  could  deliver  the  bones  on  the  21st;  to  which 
he  answered,  "  You  had  better  say  Monday  or  Tuesday,"  in 
which  the  plaintiff  acquiesced.  The  bones  were  not  sent, 
the  price  was  afterwards  tendered,  and  refused  by  the  de- 
fendants. The  price  had  risen  to  21&  on  the  24th.  The 
Court  held,  that  the  contract  being  partly  in  writing,  and 
partly  verbal,  the  vendors  could  not  enforce  it,  "  for  to  al- 
low such  a  contract  to  be  proved  partly  by  writing  and 
partly  by  oral  testimony,  would  let  in  all  the  mischiefs 
which  it  was  the  object  of  the  statute  to  exclude."  "  Where," 
observed  Lord  Denvuin,  C.  J.,  "the  variation  is  so  slight 
as  in  the  present  case,  and  the  consequences  so  serious,  the 

(e)  10  A.  &  E.  67. 
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mind  comes  reluctantly  to  this  conclusion;  and  this  reluc- 
tance is  increased  by  considering  in  how  many  instances 
of  written  contracts  within  the  Statute  of  Frauds,  slight 
variations  are  made  at  the  request  of  one  or  other  of  the 
parties,  without  the  least  idea,  at  the  time,  of  defeating 
the  legal  remedy  or*  the  original  contract.  But  the  same  • ««.  on. 
principle  must  be  applied  to  the  variation  of  a  day,  and  a 
week,  or  a  month;  and  it  seems  impossible  to  suppose,  that 
when  the  plaintiff  had  agreed  to  substitute  the  24th  for 
the  22nd,  either  party  imagined  that  an  action  could  be 
brought  for  a  non-delivery  on  the  22nd,  or  that  a  delivery 
on  the  24th  would  not  be  a  legal  performance  of  the  con- 
tract existing  between  them"  (/).  In  a  subsequent  case 
of  the  same  kind  (^r),  before  the  Court  of  Exchequer,  the 
defendant  had  agreed  by  writing  to  purchase  from  the 
plaintiff  a  quantity  of  potatoes,  "  to  be  shipped  on  board 
his  brig,  the  Kitty,  on  her  arrival  there  the  next  time." 
On  the  next  arrival  of  the  Kitty,  it  was  agreed,  by  parol, 
that  they  should  be  shipped  the  following  voyage.  The 
vendee  ultimately  refused  to  take  them.  It  was  attempted 
to  draw  a  distinction  between  variations  which  are  ma- 
terial, and  such  as  are  not  so;  it  being  argued,  that  though 
a  stipulation  as  to  time(/i)  was  material,  and,  therefore,  a 
verbal  agreement  to  vary  that  would  vitiate  the  contract, 
yet  that  the  same  principle  would  not  apply  to  so  unimpor- 
tant a  variation  as  was  involved  in  this  case.  The  Court, 
however,  repudiated  this  distinction,  Parke,  B.,  observing, 
that  "  every  part  of  the  contract,  in  regard  to  which  the 


(/)  10  A.  &  £.  64.  made  payable  on  days  certain:  (Adams 

{g)  MarAaU  v.  Zyim,  6  M.  «;  W.  v.  Wordley,  1  M.  &  W.  374;  Foder  v. 

1 09.  JoUy^  1  Cr.  M.  &  R.  703 ;  /Vm  y.  Hato- 

(A)  The  admissibility  of  evidence  to  ibVit,  8  Taunt.  92;  Maaeley  r.  HomL- 

rarj  the  time  of  payment  mentioned  in  /ord^  10  B.  &  C.  729;  Hoare  y.  Gra- 

agreements  in  writing,  is  illustrated  by  ham,  3  Camp.  57;  Hawion  ▼.  Walker^ 

a  numerous  class  of  cases  relating  to  I  Stark.  361). 

bills  of  exchange  and  promissory  notes. 
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parties  are  stipulating,  must  be  taken  to  be  material  .  .  . 
Everything  for  which  the  parties  stipulate,  as  forming  part 
of  the  contract,  must  be  deemed  to  be  material.  .  .  .  The 
case  of  Stead  v.  Dawber  (*)  is  precisely  in  point  with  the 
present,  and  on  looking  at  the  judgment,  it  does  not  appear 
to  proceed  altogether  upon  the  time  being  an  essential  part 
of  the  contract,  but  on  the  ground  that  the  contract  itself, 
whatever  be  its  terms,  if  it  be  such  as  the  law  recognises 
as  a  contract,  cannot  be  varied  by  parol  (k)" 
Parol  agree.  But  though  a  Written  agreement  cannot  be  varied  by 
▼»rted  bj  parol,  a  parol  agreement  may.  The  principle  is  thus  illus- 
trated in  a  recent  case.  In  the  printed  catalogue  of  arti- 
cles intended  to  be  sold  by  auction,  a  dressing  case  was 
described  to  have  silver  fittings;  but,  previously  to  the  sale 
of  it,  the  auctioneer  stated  publicly  from  his  box,  and  in 
the  hearing  of  the  defendant,  that  the  catalogue  was  in- 
correct in  stating  the  fittings  of  the  dressing  case  to  be  of 
silver,  and  that  it  would  be  sold  as  having  plated  fittings; 
but  no  alteration  was  made  in  the  catalogue.  The  defend- 
ant afterwards  bid  for  the  dressing  case  and  became  the 
purchaser.  In  an  action  by  the  auctioneer  to  recover  the 
price  of  the  dressing  case,  which  was  less  than  lOZ.,  the 
Court  held  that  parol  evidence  of  the  statement  of  the  auc- 
tioneer at  the  time  of  the  sale  was  admissible,  the  contract 
not  being  in  writing  (/). 

(0  Ante,  p.  171.  finand,  be  Taried  by  a  aabaequent  parol 

(k)  Ad  agreement  to  pay  the  debt  of  agreement:  {Emmet  ▼./)et<^r«^3Mac. 

another  is  an  agreement  witliin  the  4th  &  G.  587). 

icction,  and  cannot,  in  the  abs^ce  of  (Q  Edm  y.  Blakcj  1^  M.  &  W.  614. 
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CHAPTER  IV. 


OF  THE  OPERATION  AND  LEGAL  INCIDENTS  OF  THE 
CONTRACT  OF  SALE. 

1.  Haying,  in  the  preceding  chapters,  treated  of  the  es- 
sential elements  of  the  contract  of  sale,  of  the  manner  in 
which  that  contract  is  formed,  and  of  the  means  by  which 
the  contract  may  be  evidenced,  we  come  now  to  consider 
its  operation  and  legal  incidents.     In  this  branch  of  the 
subject  it  will  be  again  necessary,  as  in  the  last  chapter, 
to  consider  the  subject  under  two  aspects:  the  one  as  af- 
fecting real,  and  the  other  as  affecting  personal  property ; 
the  kind  of  questions  which  have  arisen  on  the  operation 
of  contracts  for  the  sale  of  personal  property  being  en- 
tirely different  from  those  which  have  arisen  upon  the 
sale  of  real  estate.    The  former  have  turned  mainly  upon 
this  point,  whether,  under  the  contract,  the  property  in 
the  subject  of  sale  passed  to  the  vendee;  or  whether,  not- 
withstanding the  contract,  the  property  still  remained  in 
the  vendor.    The  principles  which  determine  this  question, 
when  they  come  to  be  examined,  will  be  found  to  be  well 
settled,  clearly  defined,  not  difficult  of  application,  and, 
notwithstanding  the  vast  amount  of  legal  ingenuity  which 
has,  in  more  recent  times,  been  bestowed  upon  them,  not 
in  any  essential  particular  different  from  what  they  were 
in  the  time  of  the  sixth  Henry.     The  law  of  England, 
however,  is  in  this  respect  peculiar;  and  it  would  have 
been  well  for  the  interests  of  suitors,  though  it  would  have 
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largely  curtailed  the  liinit.8  of  forensic  discussion,  if,  in 
this  respect,  the  principle  of  the  Roman  law,  which  held 
all  agreements  for  sale  to  be  executory,  or,  in  other  words, 
held  an  agreement  to  be  an  agreement  only  and  not  a 
transfer  of  the  property,  had  been  imported  into  our  own. 

A  different  principle  has  been  adopted  in  regard  to  con- 
tracts for  the  sale  of  real  estate.    At  law,  every  such  con- 
tract is  executory;  in  equity,  it  is  always  executed.    This 
fixed  rule  has  operated  marvellously  in  curtailing  litiga- 
tion upon  contracts  of  this  kind;  and  the  infrequency  of 
questions  which  have  arisen  upon  them  at  law,  forms  a  cu- 
rious contrast  with  the  mass  of  litigation  which  has  sprung 
out  of  contracts  for  the  sale  of  personalty.     The  compar- 
ative inactivity,  however,  of  the  Courts  of  law  in  this  spe- 
cies of  contention,  has  been  somewhat  compensated  in  our 
Courts  of  equity.     The  equitable  principle,  that  such  con- 
tracts are  always  executed,  has  been  abundantly  fertile ;  and, 
in  tracing  it  to  its  logical  consequences,  in  regard  to  the 
rights  and  obligations  deducible  from  it,  has  yielded  a  not 
inconsiderable  harvest  of  litigation.     The  peculiar  charac- 
ter of  our  real  property  system  of  law  has  given  rise  to  a 
number  of  intricate  and  curious  questions  respecting  the 
rights  of  the  parties  and  their  real  and  personal  representa- 
tives, which  could  have  no  existence  on  a  sale  of  personal 
property.    When  it  has  once  been  determined,  in  regard 
to  a  sale  of  personal  property,  whether  the  contract  is  ex- 
ecuted or  executory,  the  consequential  rights  and  obliga- 
tions follow  with  such  self-evident  clearness  as  nearly  to 
preclude  all  further  contention.     It  is,  however,  only  at 
this  point  that  the  litigation  commences  on  the  sale  of 
real  property, — a  peculiar  and  distinct  class  of  questions, 
among  others,  resulting  from  the  principles  on  which 
Equity  adjusts  the  claims  of  the  real  and  personal  repre- 
sentatives of  the  original  parties  to  the  contract. 
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Sect.  l.—O/the  Operation  and  Effect  of  A  ffr  cements  for  the 
Sale  of  Personal  Chattels, 

2.  On  the  sale  of  personal  chattels,  the  property  passes 
sometimes  by  the  contract,  sometimes  by  delivery.  In  the 
latter  case,  the  vendor  is,  under  certain  circumstances,  en- 
titled to  repossess  himself  of  the  property,  notwithstanding 
the  sale  has  been  completed  by  delivery.  Having  regard 
to  the  current  of  decision  on  the  subject,  these  considera- 
tions point  to  the  following  distribution  of  the  subject: 
sale  of  a  specific  chattel  for  a  price  agreed  on  (I.), — sale 
where  the  subject,  or  price,  is  not  specifically  ascertained 
(IL), — ^what  is  a  sufficient  delivery  where  the  property 
does  not  pass  by  the  contract  (III.), — ^under  what  circum- 
stances the  vendor  is  entitled  to  repossess  himself  of  the 
property,  notwithstanding  delivery,  or,  in  other  words,  the 
dt>ctrine  of  stoppage  in  transitu  (IV.). 

(I.). — Of  the  Sale  of  a  Specific  Chattel  for  a  Price  agreed  on. 

3.  When  the  parties  to  a  contract  for  the  sale  of  a  speci-  property 


fie  chattel  have  agreed  upon  the  price,  the  sale  is  complete,  MOe  of  ape- 

,  cUc  cluittelt, 

and  the  property  passes  immediately  to  the  vendee;  si  id  JJSJJfJJ^.** 
quod  tmiierU  appareat,  quid,  quale,  quantwm  sit,  et  pretium, 
et  pv/re  venit,  perfecta  est  emptio  (a).  If  nothing  be  said  as 
to  the  time  of  delivery,  or  the  time  of  payment,  the  vendor 
retains  the  right  of  possession,  or,  as  it  is  sometimes  called, 
a  lien  (6),  till  payment  or  tender  of  the  price.     If  the  sale 

(a)  Dig.  18.  6.  8.  t  Paul.  gion,  but  growi  ont  of  his  original  own- 

(6)  Baj/ley^  J.,  adverting,  in  Blo»am  enhip  and  dominion :  and  payment  or 

▼.  SamUrtj  (4  B.  &  C.  948),  to  the  na-  a  tender  of  the  price  n  a  condition  pre^ 

tue  of  the  teller's  lien  for  the  price,  cedent  on  the  buyer**  part;  and  until  he 

■ays,  ''The  teller's  right  in  respect  of  makes  such  payment  or  tender  he  has 

the  price  is  not  a  mere  lien,  which  he  no  right  to  the  possession.'' 
will  forfeit  if  he  parts  with  the  posies- 

N 
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be  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time 
of  delivering  the  goods,  the  vendee  is  entitled  to  the  im- 
mediate possession,  the  right  of  possession  as  well  as  the 
right  of  property  vesting  at  once  in  him  (c).  Where  there 
is  a  sale  of  goods  generally,  no  property  in  them  passes  till 
delivery,  because,  until  then,  the  very  goods  sold  are  not 
—on  gene-     ascertained.     But  when,  under  a  general  sale,  certain  spe- 


(e)  17  Edw.  4,  1,  per  Brian,  C.  J.; 
18  Edw.  4,  14;  Bro.  Abr.  Qmtraet, 
pi.  15,  26;  Dy.  29  b;  Vin.  Abr.  Con- 
tract,  (A.),  (C),  (E.),  (G.);  Boc.  Abr. 
Agrmment,  (A.  2),  (A.  3),  (B.  3),— 
Bargam  and  Sate,  (A.),— BieM,  (D.  3) ; 
Knight  ▼.  Hopper,  Skin.  647;  Anon. 
12  Mod.  Bi4,perHoU,  C.  J.,  ted  qur, 
2  Bl  Com.  448;  BloaBam  v.  Sandert, 
4  a  &  C.  948,  and  7\irling  v.  Barter, 
6  B.  &  C.  864,  per  BajfUg,  J.;  Diteon 
▼.  Yatee,  5  R  &  Ad.  340,  and  WaU  v. 
Baker,  2  Excb.  7,  per  Parke,  B.  The 
law  on  this  sabject  is  thna  stated  by 
Doddridge,  J.,  in  the  Tonch.  (p.  224); 
**A  baigain  and  sale  may  be  made 
of  goods  and  cbattels  by  word  as  well 
as  by  writing,  with  or  without  any 
words  of  bargain  and  sale  as  well  as  by 
those  words,  by  a  deed  poll  as  well  as 
by  a  deed  indented,  and  that  without 
any  enrolment  at  all,  and  without  any 
delivery  of  any  part  of  the  things  sold, 
or  of  any  piece  of  money  (as  the  man- 
ner is)  in  the  name  of  seisin.  .  .  . 
Yet,  if  the  contract  be  by  word,  or  by 
writing  sealed  and  not  ddirered,  if 
there  be  no  consideration,  or  no  good 
consideration  of  it,  it  is  of  no  effect  at 
all.  And,  therefore,  if  a  man  by  word 
of  mouth  sell  to  me  his  horse  or  any  other 
thing,  and  I  give  him  or  promise  him 
nothing  for  it,  this  is  void,  and  will  not 
alter  the  property  of  the  thing  sold. 
But  if  one  sell  me  a  horse,  or  any  other 
thing,  for  money  or  any  other  TaloaUe 
consideration,  and  the  same  thing  is  to 
be  delivered  to  me  at  a  day  certain,  and 


by  our  agreement  a  day  is  set  for  the 
payment  of  the  money,  or  all  or  part 
of  the  money  is  paid  in  hand,  or  I  give 
earnest  money  (albeit  it  be  but  a  penny) 
to  the  seller,  or  I  take  the  thing  bought 
by  agreement  into  my  possession,  where 
no  money  is  paid,  earnest  given,  or  day 
set  for  the  payment — ^in  all  these  cases 
there  is  a  good  bargain  and  sale  of  the 
thing  to  alter  the  property  thereof.** 
This  learned  writer  then  proceeds  to  il- 
lustrate these  principles  by  the  follow- 
ing examples: — "  If  A.  sell  cloth  to  B. 
for  10«.,  and  B.  takes  away  the  cloth 
against  the  will  of  A.,  in  this  case  A* 
shall  have  an  action  of  trespass  against 
B.:  and  if  A.  sell  cloth  to  R  for  10«. 
[qy.  it  m]  in  his  election  to  make  it  a 
bargain  or  not,  and  if  he  will,  he  may 
keep  his  cloth  till  the  other  pay  him; 
and  if  A.  say  nothing,  but  doth  suffer 
B.  to  take  it  away,  he  may  make  it  a 
bargain  if  he  will,  and  bring  an  action 
of  debt  for  his  money.**  And  again, 
**  If  I  offer  money  for  a  thing  in  a 
market  or  fiiir,  and  the  seller  agree  to 
take  my  offer,  and,  whilst  I  am  telling 
the  money  as  fiist  as  I  can,  he  doth  sell 
the  thing  to  another;  or,  when  I  have 
bought  it,  we  agree  that  he  shall  keep 
it  until  I  can  go  home  to  my  house  to 
feUb  the  money:  in  both  these  cases, 
especially  the  first,  the  bargains  are 
good,  so  as  the  seller  may  not  afterwards 
sell  them  to  another;  and,  upon  the 
payment  or  tender  and  refosal  of  the 
money  agreed  upon,  I  may  take  or  re- 
cover the  things:''  (Noy's  Max.  87). 
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cific  goods  have  been  set  apart  and  appropriated  to  the  ^^^^^ 
yendee  in  satisfaction  of  the  contract,  and  the  vendee  has 
assented  to  that  appropriation,  the  sale  is  then  complete, 
and  the  property  passes  to  the  vendee.     The  same  con — af  good*  to 

.  _  ,  be  mannflic- 

siderations  apply  to  the  sale  of  a  chattel  to  be  manufac-  t"^*  w»»«n- 
tared:  until  it  has  been  manufactured,  and  appropriated 
to  the  vendee,  and  such  appropriation  assented  to  by  him, 
the  sale  is  imperfect,  and  the  property  does  not  pasa 

Such  are  the  general  principles  of  the  law  as  to  the  sale 
of  personal  chattela  They  all  flow  from  the  fundamental 
maxim,  that,  to  constitute  a  complete  sale,  the  parties 
must  have  come  to  an  agreement  as  to  the  specific  subject 
of  sale  and  the  price  to  be  given  for  it  In  this  particu- 
lar, the  law  of  England  differs  fundamentally  from  the 
civil  law,  and  consequently  from  that  of  all  those  coun- 
tries whose  jurisprudence  is  based  upon  that  system.  By 
the  Roman  law  the  property  never  passed  by  the  contract; 
it  passed  only  by  actual  delivery:  Traditionibas  daminia 
rerum,  non  nudis  pactis,  transferuntur  (d). 

These  principles  were  much  considered  in  Bloxam  v.  BiwwnY. 
Sanders  (e),  a  case  of  leading  authority  and  frequent  refer-  e<MM»d««>- 
ence.    Various  parcels  of  hops  had  been  sold  by  the  de-/^  A^4' 
fendant«  at  different  times,  but  the  contracts  were  silent 
as  to  the  time  of  delivery  or  payment     It  was  proved, 
that  the  usual  time  of  payment  in  the  trade  was  the  se- 
cond Saturday  after  the  purchase;  and  also,  that  the  ven- 
dee had  said  more  than  once,  that  the  hops  were  to  remain 
in  the  defendants'  hands  till  paid  for/  Part  of  the  hops 
had  been  weighed,  and  an  account  of  the  weights  deliver- 
ed to  him;  samples  also  had  been  delivered,  and  bills  of 
parcels  in  which  he  had  been  debited  with  the  amount. 
The  hops  not  having  been  paid  for  at  the  usual  time,  the 
defendants  gave  him  notice,  that,  unless  paid  for  by  a  cer^ 
tain  day,  they  would  be  re-sold,  and  he  would  be  held 

{d)  Cod.  2.  3.  20.  (0  4  B.  &  C.  941. 
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liable  for  the  loss.  The  hops  were  not  paid  for  on  the 
day  appointed,  and  the  defendants  re-sold  a  part  with  his 
consent:  the  vendee  subsequently  became  bankrupt,  and 
then  they  sold  the  residue  without  hj.%  assent  or  that  of 
his  assignees.  Account  sales  of  the  ho^  so  sold  were  de- 
livered to  him;  the  hops  were  stated  to  be  sold  for  him, 
and  he  was  charged  warehouse  rent,  and  also  commission 
on  the  sales.  The  assignees,  under  these  circumstances, 
insisted  that  they  were  entitled  to  the  hops,  or  the  pro- 
ceeds of  the  sales,  on  payment  of  warehouse  rent  and 
charges;  and,  the  defendants  refusing  compliance,  they 
brought  an  action  of  trover  to  recover  them.  On  this 
statement,  it  would  appear  that  the  hops  were  not  to  be 
removed  till  paid  for.  On  that  view  of  the  transaction, 
and  no  other  can  reasonably  be  taken,  the  property  passed 
by  the  sale,  but  the  right  of  possession  remained  in  the 
*  .     '  vendors;  and  the  assignees,  therefore,  were  not  entitled  to 

maintain  trover,  which  implies  the  right  both  of  posses- 
sion and  property,  without  payment  or  tender  of  the 
price.  This  was  sufficient  to  decide  the  case  on  principles 
as  old  as  the  time  of  Henry  the  Sixth.  Curiously  enough, 
however,  this  case  is  always  referred  to  as  a  leading  au- 
thority, and  as  if  it  established  some  new  principle  in  regard 
to  the  operation  of  contracts  of  sale.  The  general  princi- 
ples, as  to  the  operation  of  contracts  of  sale,  are,  it  is  true, 
laid  down  very  sufficiently  by  Bayley^  J.  The  case,  how- 
ever, itself  was  not  decided  on  these  grounds  at  all,  but  on 
a  misapplication  of  the  principles  of  stoppage  in  transU/u,. 
His  Lordship,  after  stating,  conformably  with  the  settled 
principles  of  the  common  law,  that,  upon  a  sale  on  credit, 
the  right  of  possession,  as  well  as  the  right  of  property, 
pa.sse8  to  the  vendee,  adds, — "  but  his  right  of  possession 
is  not  absolute  (/) ;  it  is  liable  to  be  defeated  if  he  become 

(  f)  This  18  the  fundamental  enror  of  sion  passes  immediately  and  iirevoca- 
he  judgment.  Under  a  contract  of  biy,  unless  there  be  a  stipulation  to 
Bale  upon  credit*  ^be  right  of  posses-       the  contrary. 
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insolvent  before  he  obtain  possession.  ...    If  the  seller 
has  despatched  the  goods  to  the  buyer  and  insolvency  en- 
sues, he  has  a  right,  in  virtue  of  his  original  ownership, 
to  stop  them  in  transitu.    If  this  be  the  case  after  he  has 
despatched  the  goods,  and  whilst  they  are  in  transitu,  a 
fortiori  is  it  when  he  has  never  parted  with  the  goods,  and 
when  no  transitus  has  begun.     ...      If  the  original 
vendor  sell  when  he  ought  not,  they  \the  vendees]  may 
bring  a  special  action  against  him  for  the  injury  they  sus- 
tain by  such  wrongful  sale,  and  recover  damages  to  the 
extent  of  that  injury;  but  they  can  maintain  no  action  in 
which  right  of  property  and  right  of  possession  are  both 
requisite,  unless  they  have  both  of  these  rights  {g)'*    The 
case,  therefore,  is  put  on  the  vendor's  right  to  stop  in  the 
event  of  the  vendee's  insolvency.     This  was  a  mistaken  jjr^^^^f^/f^ 
view  of  the  case.     Under  the  contract,  the  right  of  pro-  y^<^^^Jtf^ 
perty  passed.     Did  the  right  of  possession  pass  also?  Thfcf    ^^j^'  ^('^' 
was  the  question  Qi), 

It  has  been  stated,  that  when  credit  is  given,  the  right  8d«oncrte 
of  possession,  as  well  as  the  right  of  property,  passes  im- 
mediately.   Spartali  v.  Benecke  (i)  is  a  good  illustration  ot-^/-^^ 
this  proposition:  there,  the  plaintiff  had  sold  wool  to  the 
defendant,  "  t^  be  paid  for  by  cash  in  one  month,  less  ol. 
per  cent,  discount:"  the  Court  held  the  vendee  entitled  to 
delivery  within  the  month  without  payment  of  the  price. 
The  operation  of  the  contract  of  sale  was  much  const 


(^)  And  see  AfUgate  y.  KMU^  (3      irantituj  even  if  it  were  applicable.    In 
H.  ft  Of   100),  which  depends  on  the 


point  of  &ct,  the  doctrine  of  stoppage  '  jj^  '  ^j^/  i^nJ^/ 
in  trantitu  does  not  apply  at  all  to  a  '  <^       » 


priitfiiiples  as  Bloanm  r.  Sanders,  in  transitu  does  not  apply  ^ 

(h)  If  it  did,  the  vendor's  right  of  tnmsactian  of  this  kind;  ^it  applies  ^ 

property  was  completely  transferred,  only  to  the  case  of  goods  sold  and  do* 

and  no  question  oonld  arise  as  to  the  livered,**  as  is  remarked  by  Parke^  B.,  • 

right  of  stoppage.     If  the  immediate  in  Gibson  v.  OarnOksrs,  (8  M.  ft  W.   i 

right  of  possession  did  not  pass  by  the  334),  though  Lord  Abinffer,  C.  B.,  could   | 

sale,  the  vendee  or  his  assignees  could  not  see  the  distinction,  and  fell  into  the 

not  daim  the  hops  without  payment  or  same  mistake  as  the  Court  of  King's 

tender  of  the  price,  and  trover  would  Bench  did  in  the  case  under  consider* 

not  lie;  and  it  was  not  necessary  to  ation. 
resort  to  the  doctrine  of  stoppage  in  (i)  IOC.  B.  212. 
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dered,  and  argued  in  a  variety  of  forms  in  WUmahurst  v. 
Bowker  (J).  The  material  facts  were  these: — On  the  25th 
of  October,  1836,  the  defendants  contracted  to  sell  to  the 
plaintiffs  300  quarters  of  wheat;  "payment  by  bankers' 
draft  on  London  at  two  months'  date,  to  be  remitted  on  re- 
ceipt of  invoice  and  bill  of  lading/'  The  wheat  was  ship- 
ped on  the  27th  for  Maidstone,  deliverable  "  to  order  or 
assigns,"  he  or  they  paying  freight  The  invoice  and  bill 
of  lading,  indorsed  generally,  were  transmitted  to  the  plain- 
tiffs by  post,  accompanied  with  a  request  that  they  woidd 
remit  to  the  defendants  according  to  the  contract  The 
plaintiffs,  who  carried  on  not  only  the  business  of  com  mer- 
chants but  also  that  of  bankers,  on  the  30th,  forwarded  to 
the  defendants,  by  post,  a  bill  accepted  by  themselves. 
The  defendants,  conceiving  that  this  was  not  a  due  com- 
pliance with  the  terms  of  the  contract,  "  to  pay  by  a  bank- 
ers' draft,"  immediately  returned  the  bill,  and,  having  got 
back  the  wheat,  resold  it  On  an  action  for  a  wrongful 
stoppage  in  transitu,  the  question  was,  whether  the  right 
of  possession,  as  well  as  the  right  of  property,  passed  un- 
der the  contract.  The  Court  of  Exchequer  Chamber,  re- 
versing the  decision  (»f  the  Common  Pleas,  held,  that  an 
immediate  right  of  possession,  as  well  as  the  right  of  pro- 
perty, passed  under  the  contract:  Lord  Abinffer,  C.  B., 
observing,  "  the  delivery  of  the  bill  of  lading  and  the  re- 
mitting the  bankers'  draft  could  not  be  simultaneous  acts; 
the  plaintiffs  must  have  received  the  bill  of  lading  and  in- 
voice before  they  could  send  the  draft;.  The  default  on 
the  part  of  the  plaintiffs  amounts  to  no  more  than  this, 
that  they  have  omitted  to  perform  one  part  of  their  con- 
tract" (i). 

On  a  "lo^      4.  Where  there  is  an  agreement  to  sell  a  specific  chat- 


M,n  executed 


(j)  First,  on  demurrer  to  a  count  in       plaintiffs  non  obsianU  veredicto  (2  M.  & 
trorer  (5  Bing.  N.  C.  541) ;  and  second-       Gr.  792). 
}y,  on  a  rule  to  enter  judgment  for  the  {k)  7  M.  &  Gr.  891. 
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tel,  if  the  consideration  be  money  already  received,  the  oondder*- 
property  passes  immediately;  if  it  be  in  consideration  of  gJefiST 
money  or  other  benefit  to  be  afterwards  paid  or  rendered, 
the  moment  the  price  contracted  for  is  paid  or  rendered,  '  ''      " 
the  property  passes.     This  principle,  originally  applicable 
only  as  between  vendor  and  vendee,  has  been  extended  to 
a  class  of  kindred  cases  as  between  principal  and  factor. 
This  is  illustrated  in  HaHle  v.  Smith  (I).    There,  A.  of  Liver- /^^j^sr  /. 
pool,  wishing  to  draw  upon  the  banking-house  of  B.  in 
London  to  a  large  amount,  agreed,  among  other  securities 
given,  to  consign  to  a  mercantile  house,  consisting  of  the 
same  partners  as  the  banking-house,  though  under  the 
firm  of  B.  &  C,  hemp  and  iron  to  the  amount  of  10,0002. 
on  sale  for  their  account.     In  consequence  of  this,  A.  drew 
upon  the  banking-house  to  a  considerable  amount;  and,  in 
pursuance  of  the  agreement,  remitted  the  invoice  of  a 
cargo,  and  the  bill  of  lading  indorsed  in  blank,  to  B.  &  C. 
The  ship  was  at  this  time  ready  for  sailing,  but  was  stop- 
ped by  an  embargo.     A.  became  bankrupt  shortly  after- 
wards, being  considerably  indebted  to  B.     In  consequence 
of  the  bankruptcy,  R  &  C.  having  demanded  of  the  cap- 
tain the  cargo  of  the  ship,  which  was  still  lying  in  the 
port  of  Liverpool,  the  latter  refused  to  deliver  it  to  them> 
alleging  orders  to  that  effect  from  the  assignees  of  A.,  to 
whom  he  afterwards  delivered  it     The  Court  held,  that 
the  moment  the  goods  were  set  apart  as  a  deposit,  in  order 
to  secure  the  proposed  credit,  the  property  in  them  was 
changed,  that  being  in  perfect  conformity  with  the  agree- 
ment, and  such  an  execution  of  it  as  the  justice  of  the  case 
required.     "  I  see  no  reason,"'  said  Eyre,  C.  J.,  "  why  we 
should  not  expound  the  doctrine  of  transfer  very  largely 
upon  the  agreement  of  the  parties,  and  upon  their  intent 
to  carry  the  substance  of  that  agreement  into  execution. 

(0  1  B.  &  P.  563. 


i^    .T.itfS^ 
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This  will  lead  to  the  conclusion,  that^  tiie  moment  the  goods 
were  put  on  board,  and  the  bill  of  lading  was  indorsed 
and  remitted  to  B.  &  C,  the  property  was  changed,  and 
was  to  remain  in  their  hands,  clothed  with  the  trast  ex* 
pressed  in  the  agreement"  Anderson  y.  Clarke  (m)  fur- 
nishes another  illustration:  0.  had  been  in  the  habit  of 
making  consignments  of  butter  to  the  plaintiff,  a  mer- 
chant at  Liverpool,  to  be  sold  on  0/s  account^  and  of  draw- 
ing bills  upon  the  plaintiff,  frequently  in  anticipation  of 
future  consignments.  On  the  5th  of  January,  1819,  there 
was  a  heavy  balance  due  to  the  plaintiff  on  these  transac- 
tions. On  the  6th  of  January,  O.  shipped  a  quantity  of 
butter  on  board  the  defendant's  ship,  consigned  to  the 
plaintiff,  sending  him  the  bill  of  lading  and  invoice,  and 
at  the  same  time  drawing  on  him  to  nearly  the  full  value 
The  plaintiff  having  refused  to  accept  the  bill,  0.  indem- 
nified the  defendant,  who  thereupon  relanded  the  butter, 
and  delivered  it  back  to  him.  A  long  correspondence  had 
taken  place  between  the  plaintiff  and  0.,  and  was  relied  on 
by  the  defendant,  to  shew  that  the  butter  was  not  shipped 
on  the  general  account,  but  specially  to  meet  this  bill;  and 
it  was  argued,  that  the  plaintiff,  having  refused  to  ac-. 
cept  it,  had  thereby  refused  the  shipment,  and,  having  no 
interest  in  it,  was  not  entitled  to  sue.  But  the  Court  held, 
that  he  had  a  sufficient  interest  to  enable  him  to  sue  on  a 
breach  of  contract  for  the  non-delivery.  The  reason  of  this 
determination  is  stated  by  Parke,  B.,  in  Brycms  v.  Nix  (n), 
where  he  says — ''  I  was  engaged  in  that  cause,  and  I  know 
the  ground  of  the  decision  was  the  evidence  of  an  agree*- 
ment  between  the  parties,  as  proved  by  the  correspon- 
dence, that  the  goods  should  vest  in  the  factor  as  a  seen* 
rity  for  antecedent  advances ;''  thus  bringing  it  directly 
within  the  principle  established  in  HaUle  v.  Smith.     The 

(»»)  2  Bing.  20.  (n)  4  M.  &  W.  788. 
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same  point  was  again  fally  considered  in  Bryane  t.  Nix  (o)^^^,4 
There  T.,  a  com  merchant  at  Longford,  in  Ireland,  had  been 
in  the  habit  of  consigning  grain  to  the  plaintiffs  as  his  fac- 
tors, for  sale  in  Liverpool,  and  from  time  to  time  drawing 
bills  upon  them  against  such  consignments.     Ee  was  also       \  i. 
in  the  habit  of  making  consignments  to  the  defendant,    a 
his  factor,  for  sale  in  London,  and  from  time  to  time  draw- 
ing bills  on  him  in  the  same  manner.     On  the  3 1st  Janu- 
ary, he  obtained  from  the  masters  of  two  canal  boats  (No. 
604,  and  No.  54,)  receipts  signed  by  them  for  fnll  cargoes 
of  oats,  therein  stated  to  be  shipped  on  board  the  boats, 
deliyerable  to  his  agent  in  Dublin  in  care  for  and  to  be 
shipped  to  the  plaintiffs.     At  that  time  No.  604  was  load- 
ed, but  no  oats  were  actually  shipped  on  board  No.  54,  al- 
though the  oats  were  set  apart  for  this  purpose.     On  the 
2nd  February,  he  inclosed  these  receipts  to  the  plaintiffs, 
and  drew  a  bill  on  them  against  the  value  of  the  cargoes, 
which  they  accepted  on  the  7th,  and  paid  when  due.    On 
the  6th  February,  T.,  being  pressed  by  the  defendant  for 
security  for  previous  advances,  gave  him  an  order  on  his 
agent  in  Dublin  to  deliver  to  him  (the  defendant)  the  car- 
goes of  boats  604,  54,  on  their  arrival  there,  under  which 
he  subsequently  obtained  possession  of  them.    The  ques- 
tion was,  whether  the  property  in  the  oats  on  board  the  two 
boats,  or  either  of  them,  was  vested  in  the  plaintiffs  at  the 
time  the  defendant  took  possession  of  these  oats?    The 
Court  held,  that  the  property  in  the  former  was  in  the 
plaintiffs,  in  the  latter  not.     It  was  insisted  for  the  de- 
fendant, that  the  property  did  not  vest  in  the  plaintiffs : 
first,  because  the  receipts  given  by  the  masters  of  the  boats 
were  not  regular  bills  of  lading;  and,  secondly,  if  they 
were,  they  could  not  operate  to  give  the  plaintiffs  a  title, 
because  they,  being  factors,  could  acquire  no  lien  without 

(o)  4  M.  &  W.  775. 
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actual  possession.  As  to  the  former,  Parke,  B.,  said: — 
"  The  transaction  is  in  effect  the  same  as  if  T.  had  depo- 
sited the  goods  with  a  stakeholder,  who  had  assented  to 
hold  them  for  the  plaintiffs,  in  order  to  indemnify  them. 
As  evidence  of  such  a  transaction,  it  is  wholly  immaterial 
whether  the  instruments  are  bills  of  lading  or  not;  and  it 
might  equally  be  proved  through  the  medium  of  carriers' 
or  wharfingers'  receipts,  or  any  other  description  of  docu- 
ment, or  by  correspondence  alone'' (p).  And  as  to  th« 
latter: — "If  the  intention  of  the  parties  to  pass  the  pro- 
perty, whether  absolute  or  special,  in  certain  ascertained 
chattels,  is  established,  and  they  are  placed  in  the  hands 
of  a  depositary,  no  matter  whether  such  depositary  be 
a  common  carrier  or  shipmaster,  employed  by  the  con- 
signor or  a  third  person,  and  the  chattels  are  so  placed  on 
account  of  the  person  who  is  to  have  that  property,  and 
the  depositary  assents,  it  is  enough.  And  it  matters  not 
by  what  documents  this  is  effected;  nor  is  it  material  whe 
ther  the  person  who  is  to  have  the  property  be  a  factor  or 
not;  for  such  an  agreement  may  be  made  with  a  factor  as 
well  as  any  other  individual  (q),  .  .  .  The  fact,  that  the 
instrument,  signed  by  the  master,  specifies  that  the  goods 
are  to  be  carried  to  and  delivered  at  Dublin  to  an  agent  of 
the  plaintiffs,  is  decisive  to  shew  that  the  plaintifiis  are  to 
take  immediately  in  their  own  right,  and  are  not  mere  con- 
signees of  T.,  who  are  to  have  their  lien,  when  the  goods  ar- 
rive, as  factors  "  (r).  As  to  the  second  boat-load,  the  Court 
on  these  principles  was  of  opinion  that  the  plaintiffs'  title 
was  not  made  out,  because,  at  the  time  of  the  agreement, 
proved  by  the  bill  of  lading  or  boat  receipt,  "  there  were  no 
such  oats  on  board;  and,  consequently,  no  specific  chattels, 
which  were  held  for  them.  The  undertaking  of  the  boat- 
master  had  nothing  to  operate  upon ;  and  though  T.  had 

(/>)  4  M.  &  W.  791.  (q)  Id.  (r)  Id. 
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prepared  a  quantity  of  oats  to  be  put  on  board,  those  oats 
still  remained  his  property;  he  might  have  altered  their 
destination,  and  sold  them  to  any  one  else;  the  master's 
receipt  no  more  attached  to  them  than  to  any  other  quan- 
tity of  oats  belonging  to  T."  («). . 

5.  Where  the  property  passes  by  the  contract,  and  credit  xiinenotof 

tllC  OMCIIOO 

is  given,  failure  by  the  vendee  to  pay  the  price  on  the  day  J^**^^^ 
appointed  is  no  ground  for  the  vendor's  rescinding  the  ^{S^** 
contract     On  tender  of  the  price  at  any  time  after,  the 
vendee  is  entitled  to  take  away  the  goods,  and  the  ven- 
dor's only  remedy  is  an  action  for  the  price.     In  other 
words,  time  is  not  of  the  essence  of  the  contract  on  a  sale 
of  personal  chattels,  unless  made  so  by  express  agreement  (t),  ^^^ 
Where  the  property  passes  by  the  sale,  the  vendee  may 
resell  and  recover  the  price  from  his  sub-vendee,  although 
he  has  himself  not  paid  the  original  vendor  (u). 

6.  Independently  of  the  obligations  of  the  vendor  and  Riakofthe 
the  purchaser,  another  important  effect  follows  from  the 

sale,  which  is,  that,  as  soon  as  the  sale  is  perfect,  the  thing 
sold,  as  to  any  advantage  that  may  accrue  to  it  or  any 
prejudice  it  may  sustain  (periculum  et  comtnodum),  is  at 
the  risk  of  the  purchaser:  Post  per/ectam  venditionem 
omne  commodum  et  incommodum  quod  ret  venditcs  con- 
tingit  ad  emptorem  pertinet  (v).  The  general  principle  is 
developed  in  a  section  of  the  Institutes  (x) ;  and  the  Digest 
and  the  Code  contain  each  a  special  title  upon  the  sub- 
ject (y).     So  long  as  the  property  in  the  subject  of  sale  re- 

(#)  4  M.  &  W.  792;  aad  aee  per  («)  3.  23.  3. 

Parbe,  B.,  Id.  793.  (y)  Pig.  la  6.,  et  Cod.  4.  48.,  J>6 

(/)  MartmdaU  ▼.  Smithy  1 Q.  R  389,  perieulo  et  eonmodo  rei  vemiitm.    This 

where  the  subject  was  folly  considered;  subject  is  pcominently-  noticed  in  the 

Greavet  v.  AMist,  3  Camp.  426.  Institutes,  and  is  fully  discussed  and 

(u)  ScoU  y,Enfflandy  14  L.  J.,  Q.B.,  illustrated  in  various  parts  of  the  Di- 

43.  gest  and  Code.     It  must  have  consti- 

(v)  Cod.  4.  48.  1.  Const  Alezand.  tuted  a  much  more  constdenUe  head 
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mains  unchanged,  it  is  of  course  at  the  risk  of  the  vendor: 
he  is  entitled  to  all  its  growing  fruits  and  accretions,  and 


of  litigatioii  among  the  RomaiiB  than 
it  does  with  us,  if  we  may  draw  any 
conclasioD  from  the  infirequency  of  the 
diacoMionfl,  and  the  vague  ideas  of  some, 
even  of  our  greatest,  judges  on  the  sub- 
ject (see  ante,  p.  80);  though  probably 
many  questions  referred  by  the  Roman 
lawyers  to  that  title,  are  to  be  met  with 
in  our  books  under  some  other  head. 

According  to  the  Civil  Law,  if  the 
thing  sold  had  borne  any  fruit,  or  re- 
ceived any  increase,  as  by  alluvion,  sub- 
sequent to  the  sale,  it  went  to  the  ven- 
dee: (Dig.  19.  1.  De  act.  empt  13,  §§ 
10.  13.  18.  f.  Ulp.).  I^  on  the  other 
hand,  the  subject  of  sale  had  become 
deteriorated,  or  even  if  it  had  wholly 
perished,  the  loss  had  to  be  borne  by 
the  vendee:  (Dig.  45. 1.  De  verb,  oblig. 
23.  f.  Pomp.;  Inst.  2.  20.  De  legatis.  § 
16;— et  3.  20.  De  inutil.  stip.  §  2.  et 
seq.).  This  does  not,  however,  affect  the 
purchaser's  obligation  to  pay  the  pur- 
chase-money: (Dig.  18. 5.  De  rescTend. 
5.  §  2.  £  Julian.;  21.  2.  De  evict.  11. 
pr.  f.  Paul;  Cod.  4.  48.  De  peric.  et 
com.  6.  (^nst.  Dioclet  et  Maxim.;  but 
lee  Dig.  19.  2.  Locati  Conducti,  33. 
where  a  oontiaiy  opinion  is  stated, 
though  it  can  be  of  no  weight  against 
the  mass  of  authority  the  other  way). 
The  principle,  however,  applies  only  to 
the  sale  of  a  specific  ascertained  chattel : 
(Dig.  18. 1.  Decontrah.  emp.  35.  §§5. 
'6.  £  Oai.),  unless  where  the  whole  thing 
is  sold,  as  the  Civil  Law  says,  per  aver- 
•MMiem,  for  a  gross  sum  (mm  pretio\ 
for  then  the  sale  is  perfect,  and  the 
principle  of  risk  applies:  (lb. ;  Dig.  18. 
1.  62.  §  2.  £  Modest).  The  appUcation 
of  the  principle  is  also  modified  where 
the  sale  is  conditional :  (Dig.  18.  6.  De 
peric.  et  com.  8.  pr.  £  Paul  ^— 18.  1.  De 
contreh.  emp.  7.  pr.  Ulp.) ;  or  where  the 


sale  is  of  several  things  in  the  alterna- 
tive, <"  Stieha  aut  PamphUtu^  (Dig.  18. 
1.  De  contrah.  emp.  34.  §  6.  £  Paul.; 
46.  8.  De  solut  et  liber.  95.  pr.  £ 
Papinian.). 

In  oTder,however,  to  cast  the  risk  of 
the  thing  sold  upon  the  purchaser,  the 
vendor  must  bestow  due  care  and  atten- 
tion upon  its  custody:  et  wane  pericu- 
lum  rei  ad  emptorem  pertmet;  dummodo 
cudodiam  venditor  ante  traditionem 
prastei:  (Dig.  47.  2.  De  furtis.  14.  pr. 
£  Ulp.).  The  jurisconsults  express 
this  obligation  in  a  variety  of  forms, 
which  are  mere  variations  of  style, 
sometimes  tU  pragtet  dolum  et  ctUpam: 
(Dig.  13.  6.  Commodat.  5.  §  2.  £  Ulp.); 
non  eolum  dolum  ted  et  euipam  eum 
prmttare  debere:  (19.  1.  De  act  empt 
13.  §16.  £  Ulp.);  euelodiam  et  diU- 
ffenUam:  (19.  1.  36.  £  Paul.).  The 
vendor,  according  to  the  Roman  law- 
yers, was  bound  to  bestow  more  care 
upon  the  subject  which  he  had  con- 
tracted to  sell,  than  upon  his  own  pro- 
perty. Paulus  thus  lays  down  the 
rule: — Outodiam  autem  venditor  ialem 
proBtiare  debet,  quam  praetant  hi  quibue 
ret  commoiata  est;  ut  diligentiam  prm- 
ttet  exactiorem  quam  in  suit  rebus  adhi- 
beret:  (Dig.  18.  6.  De  peric.  et  com.  3). 
Ulpian  hiys  down  the  same  rule,  but  in 
somewhat  different  terms,  and  illui- 
trates  it  by  various  examples:  (Dig. 
21. 1.  De  BsdiUt  edict  31.  §§  11. 12). 
The  responsibility  of  the  vendor  was 
altogether  diffSerent,  and  extended  even 
to  the  consequences  of  accident,  if  he 
had  specially  taken  upon  himself  the 
duty  of  taking  care  of  the  thing  sold: 
an  eustodiam  ejus  usque  ad  tradiHonem 
venditor  susotperit:  (Inst  3.  24.  De 
empt  et  vend.  3). 
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must  bear  the  consequence  of  any  injury  or  deterioration 
which  may  befall  it  But  when  the  property  is  altered, 
that  is,  when  the  contract  is  executed,  the  subject  of  sale 
stands  at  the  risk  of  the  vendee.  If  he  become  bankrupt 
or  insolvent,  it  goes  to  his  assignees;  if  he  suffer  execution 
to  go  against  him  fur  a  debt,  it  is  liable  to  be  taken  under 
the  writ;  if  it  be  destroyed  by  accident,  or  perish  by 
disease,  he  bears  the  loss  (z). 

In  TaHing  v.  Baxter  (a),  the  plaintiff  bought  of  the  de-  .  jr; j^^. 
fendant  a  stack  of  hay,  under  a  written  contract  The 
note,  signed  by  the  defendant  and  delivered  to  the  plain- 
tiff, was  in  these  words: — "  I  have  this  day  agreed  to  sell 
to  J.  T.  a  stack  of  hay,  standing  in  Canonbury  Fields,  Is- 
lington, at  the  sum  of  145/.,  the  same  to  be  paid  on  the 
'  4th  of  February  next,  and  to  be  allowed  to  stand  on  the 
premises  till  the  Ist  of  May  next"  And  the  following 
note  was  signed  by  the  plaintiff,  and  delivered  to  the  de- 
fendant:— "I  have  this  day  agreed  to  buy  of  Mr.  J.  B.  a 
stack  of  hay,  [aa  before] ;  the  same  hay  not  to  be  cut  un- 
til paid  for.  January  4th,  1825."  At  the  request  of  the 
defendant,  the  plaintiff,  a  few  days  after,  accepted  a  bill 
for  the  amount,  which  was  duly  honoured.  On  the  20th 
of  January,  the  hay  was  whoUy  consumed  by  an  accidental 
fire.  In  an  action  by  the  vendee  to  recover  back  the 
amount  of  the  note,  the  question  was,  at  whose  risk  the 
hay  stood?  According  to  the  principles  which  have  been 
stated,  the  sale  being  of  a  specific  chattel  for  a  specific 
price,  the  property  clearly  passed  by  the  contract:   the 

{z)  ThoB,  in  Noy*t  Mazimi,  p.  88,  take  the  horse  or  have  an  action  of 

it  is  laid  down,  that,  *^  If  I  lell  my  horse  detinue:  and  if  the  horse  die  in  my 

for  money,  I  may  keep  him  till  I  am  stable  between  the  baigain  and  the  d^ 

paid;  but  I  cannot  hare  an  action  of  liTery,  I  may  have  an  action  of  debt  for 

debt  until  he  is  delivered ;  yet  the  pro-  my  money,  because,  by  the  bargain,  the 

perty  of  the  hone  is,  by  the  baigsin,  in  property  was  in  the  buyer.'* 
the  bargainee  or  buyer;  but  if  he  pre-  (a)  6  B.  ft  C.  360. 

sently  tender  me  my  money,  he  may 
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stack  stood,  therefore^  at  the  risk  of  the  vendee,  who  coti« 
sequentlj  was  bound  to  bear  the  loss.  Bayley,  J.,  thus  ex- 
plained the  ground  of  the  decision: — "  The  rule  of  law  is, 
that  where  there  is  an  immediate  sale,  and  nothing  re- 
mains to  be  done  by  the  vendor  as  between  him  and  the 
vendee,  the  property  in  the  thing  sold  vests  in  the  ven- 
dee; and  then  all  the  consequences  resulting  from  the 
vesting  of  the  property  follow,  one  of  which  is,  that,  if  it 
be  destroyed,  the  loss  falls  upon  the  vendee.  The  note  of 
the  buyer  imports  also  an  immediate,  perfect,  absolute 
agreement  of  sale.  It  seems  to  me,  that  the  true  construc- 
tion of  the  contract  is,  that  the  parties  intended  an  imme* 
diate  sale;  and,  if  that  be  so,  the  property  vested  in  the 
vendee,  and  the  loss  must  fall  upon  him''  (c). 

Effect  of  sub-      7.  If  there  be  an  appropriation  by  the  vendor  of  a  spe- 
propriation    cific  chattel,  pursuaut  to  a  previous  contract  of  sale,  and 


that  appropriation  be  assented  to  and  adopted  by  the  ven- 
dee, the  property  passes  immediately  on  such  assent  and 
adoption,  and  the  same  consequences  follow  as  on  the 
'filM'  sale  of  a  specific  chattel.  Thus,  in  Rohde  v.  Thwaites  (d), 
a  vendor,  having  in  his  warehouse  a  quantity  of  sugar  in 
bulk,  agreed  to  sell  twenty  hogsheads.  Four  hogsheads 
were  delivered.  A  few  days  afterwards  the  vendor  filled 
up  the  remaining  sixteen  hogsheads,  and  gave  notice  that 
they  were  ready,  and  required  the  vendee  to  take  them 
away ;  he  said>  he  would  take  them  as  soon  as  he  could. 
This  transaction  was  held  to  be  equivalent  to  a  bargain 
and  sale  of  a  specific  chattel,  and  that,  on  the  vendee's  as- 
sent to  the  vendor  s  appropriation,  the  property  passed 
immediately.  Holroyd,  J.,  observed  "  that  the  selection 
of  the  sixteen  hogsheads  by  the  vendor,  and  the  adoption 
of  that  act  by  the  vendee,  converted  that  which  was  a 
mere  agreement  to  sell  into  an  actual  sale;  and  that  the 

(c)  TarUng  ▼.  Bcurter,  6  B.  &  C.  364.  (</)  6  B.  &  C.  388. 
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property  in  the  sugars  thereby  passed  to  the  latter."  Alex- 
ander  v.  Gardner  (e)  involves  the  same  principle.  There 
the  plaintiffs,  merchants  in  London,  being  in  expectation 
of  a  cargo  of  butter  from  Murphy  of  Sligo,  agreed  to 
seU  the  defendants  "  200  firkins,  Murphy  &  Go's.  Sligo 
butter,  at  7  Is:  per  cwt.  f.  b.  for  first  quality ;  4«.  and  6«. 
difference  for  inferiors.  Payment:  bill  at  two  months 
from  the  date  of  landing."  The  plaintiffs,  on  receiving 
from  Murphy  the  invoice  and  bill  of  lading  of  these  butters, 
handed  them  over  to  the  defendants,  their  own  name  being 
struck  out,  and  that  of  the  defendants  substituted,  as  is 
usual  in  the  trade.  The  butter  was  lost  by  shipwreck ; 
whereupon  the  defendants,  not  having  effected  any  insur- 
ance, refused  to  p6y  for  it.  The  Court,  however,  held 
them  to  be  liable:  Tindai,  C.  J.,  observing,  "If  the  goods 
were  ascertained  and  accepted  before  the  action  was 
brought,  it  is  no  objection  that  they  were  not  in  the  posses- 
sion of  the  plaintiffs  at  the  time  of  the  contract ....  Here, 
.it  is  impossible  to  say  the  goods  were  not  ascertained  and 
accepted  before  the  action  was  brought;  for  the  quantity, 
quality,  and  price,  were  all  specified  in  the  invoice;  and  the 
bill  of  lading  was  regularly  indorsed  to  and  accepted  by  the 
defendants  (/).  In  Atkinson  v.  BeU  (g),  certain  machinery  -^^^4 
was  ordered  by  the  defendants  to  be  constructed  for  '  '' 
them.  The  machinery  was  manufactured,  packed  in  boxes, 
and  set  apart  for  the  defendants.  Before  it  was  sent  off 
the  manufacturer  became  bankrupt,  and  the  defendants, 
on  being  applied  to  by  the  assignees,  refused  to  take  the 
machinery;  it  was  held  that  the  assignees  could  not  re- 
cover the  price,  "  because  there  was  no  specific  appropria- 
tion of  the  machines  assented  to  by  the  purchasers,  and 
the  property  in  the  goods  remained  therefore  in  the  ma- 


(«)  1  Bing.  N.  C.  671.  »4atf,  2  Bing.  N.  C.  775. 

(/)  And  see  S.  P.,  J^rhes  ▼.  Mar-  (^)  8  B.  &  C.  277. 
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ker  (hy  "  There  could  not  be  any  sale  in  this  case," 
said  LitUedale,  J.,  "  unless  there  was  an  assent  by  the  de- 
fendants to  take  the  articles.  Here  there  was  no  assent." 
So,  in  Carruihers  v.  Payne  (i),  the  plaintiff  had  a^eed 
to  purchase  of  A.,  a  coach-builder,  a  chariot  for  two  hun- 
dred and  forty  guineas,  which  was  to  be  supplied  by  a 
day  named,  according  to  certain  terms,  as  specified  in  a 
written  agreement  The  chariot  was  built  accordingly, 
and  the  price  paid.  The  plaintiff  afterwards  directed  a 
front  seat  to  be  added;  but  the  builder  having  neglected 
to  do  80,  the  plaintiff  sent  repeatedly  for  the  carriage,  and 
the  former  promised  to  deliver  it.  Subsequently,  the  plain- 
tiff said  he  did  not  want  the  carriage,  and  ordered  it  to  be 
sold.  It  was  standing  in  the  builder's  warehouse  for  that 
purpose,  the  front  not  having  been  added,  when  a  commis- 
sion of  bankruptcy  issued  against  the  builder,  under  which 
the  carriage  was  seized  and  sold.  The  Court  held  that 
the  property  was  in  the  purchaser  at  the  time  of  the  bank- 
ruptcy, on  the  ground  that  ^'the  contract  was  complete 
when  he  (the  plaintiff)  paid  the  full  price  for  it,  the  thing 
being  then  in  actual  existence  "  {k).  The  reason  so  stated 
cannot  sustain  the  decision,  payment  per  se  being  imma- 
terial; but  it  may  be  taken  as  conclusive  evidence  that  he 
had  assented  to  an  appropriation  to  himself  of  this  parti- 
es, y/y  -  cular  carriage.  Wilkins  v.  Bromhead  (t)  is  a  case  of  the  same 
kind.  There  A.,  the  plaintiff,  had  employed  B.  to  build  for 
him  a  green-house  for  501  When  it  was  completed,  B.  gave 
A.  notice,  and  requested  him  to  remit  the  price.  A.  remitted 
the  money,  and  desired  B.  "  to  keep  the  green-house,  and 
to  take  care  of  it  till  sent  for.''  Afterwards  B.,  without 
the  knowledge  of  A.,  deposited  the  green-house  with  C, 
telling  him  it  was  the  property  of  A.,  and  requesting  him 
to  keep  it  for  A.,  which  he  agreed  to  do.     B.  having  be- 

(A)  Per  Holro^  J.,  lb.  (k)  Id  442. 

(0  2  M.  &  P.  429.  (0  6  M.  A  Gr.  963. 
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come  bankrupt  his  assignees  took  possession  of  the  green- 
house. The  question  was,  whether  the  property  was  vested 
in  A.?  The  Court  held  that  it  was.  "Here/'  said  Erskine, 
J.,  "  after  the  green-house  was  completed^  the  makers  ap- 
propriated it  to  the  purchaser.  The  latter,  before  paying 
for  it,  might  have  required  to  see  it;  but  instead  of  doing 
so  he  remitted  the  price.  But  that  is  not  all,  he  also  re- 
quested the  bankrupts  to  keep  the  green-house  for  him, 
thereby  assenting  to  the  appropriation  which  they  had 
made "  (m).  It  had  been  argued,  that  the  letter  of  the 
plaintiff,  desiring  B.  to  keep  the  green-house  for  him,  hay- 
ing been  written  before  the  article  was  seen,  it  would  be 
hard  if  it  were  held  to  be  such  an  acceptance  as  would 
preclude  him  firom  rejecting  the  article  if  it  afterwards 
turned  out  defective  in  its  construction:  but,  per  Tindal, 
C.  J.,  "  if  a  purchaser's  assent  to  the  appropriation  was 
shewn  to  have  been  obtained  by  misrepresentation,  it  seems  ' 
to  me  it  would  probably  be  held  to  be  no  assent  at  alL 
But  that  is  not  the  case  here;  and  although  the  plaintiff 
thought  proper  to  assent  to  the  appropriation  without  see- 
ing the  green- house,  the  assent  was  not  the  less  complete/' 

(II.) — Sale  where  the  Subject^  or  Price,  has  not  been 
specificaUy  ascertained, 

8.  It  has  been  seen,  that,  on  the  sale  of  a  specific  ascer-  saieofa 
tained  chattel,  the  property  passes  immediately.  A  differ-  num 
ent  principle  prevails,  where  the  chattel,  which  is  the  sub- 
ject of  sale,  is  not  in  existence,  or  is  not  specifically  ascer- 
tained, at  the  time  of  sale.  In  the  latter  case,  the  property 
does  not  pass  by  the  sale,  but  by  delivery  after  it  has 
been  finished  or  otherwise  ascertained.  In  Muddow  v. 
Mangles  (n),  R.,  a  barge-builder,  had  undertaken  to  build  a 

(m)  WiUdnt  T.  Bnmiead,  975.  Um$(m,2JA,  k  W.  602,  S.  P.;  and  7V^ 

(«)  1  Taunt  319.   St^ LaidlerY.  Bmr-      t.  ArmUagt,  4  M.  &  W.  687,  which 

0 


194  Sale — Svbjeci  or  Pric^  not  ascertained.  [Ohap.  IV. 

barge  for  P.  Before  the  work  was  b^gun,  P.  advanced  to 
R.  money  on  account,  and,  as  it  proceeded,  paid  him  other 
sums,  amounting  altogether  to  the  value  of  the  barge. 
When  nearly  finished,  P/s  name  was  painted  on  the  stem. 
Two  days  after  the  completion  of  the  work,  the  defendant 
seized  it  under  an  execution  against  R.  The  baige  had  not 
been  then  delivered  to  P.,  but  after  the  seizure  was  given 
up  to  him  under  an  indemnity.  The  question  was,  whether, 
at  the  date  of  the  execution,  the  property  in  the  barge  had 
passed  to  P.?  The  Court  held,  that  it  had  not :  Heath,  J.,  in 
an  often-quoted  passage,  saying,  ^'  if  the  thing  be  in  exist- 
ence at  the  time  of  the  order,  the  property  of  it  passes 
by  the  contract;  but  not  so  where  the  subject  is  to  be 
made.''  Lcwrrence,  J.,  concurred,  adding,  "no  property 
vests  till  the  thing  is  finished  and  delivered.'' 
Sale  of  good!,  Where  the  thing  sold  is  parcel  of  a  larger  bulk,  as  where 
g^buiic;  so  many  quarters  of  wheat,  parcel  of  a  ship's  cargo,  are 
sold,  the  same  principles  apply.  In  such  a  case,  the  pro- 
perty in  the  wheat  does  not  pass  till  the  wheat  has  been 
actually  measured  and  delivered,  or  the  specified  quantity 
appropriated,  and  that  appropriation  assent^  to  by  the 
-when  vendee.  The  same  reasoning  equally  applies  where  weigh- 
ra^iu  &     ing,  counting,  or  any  other  act,  is  necessary  to  the  identifi- 

be  done  by.^,,.  ^  t  /*  ..* 

the  Tendor.  catiou  of  the  thing  sold,  or  for  ascertammg  the  amount  of 
the  price, — a  proposition  which  is  frequently  expressed  by 
saying,  that  the  property  does  not  pass  so  long  as  anything 
remains  to  be  done  by  the  vendor. 

The  leading  authority  on  this  subject  is  Ha/neon  v. 
Meyer  (o).  In  that  case  W.  &  H.  agreed  to  purchase  a 
quantity  of  starch  belonging  to  the  defendant,  then  lying 
at  the  Bull  Porters'  Warehouse,  Seething  Lane,  at  "  6t  per 

seems  also  to  inYolTe  the  same  principle.  not  to  the  assignees  of  the  banlurapt 

See  also  Wooda  y.  RuiseU^  5  R  &  Aid.  bnilder;  but  it  seems  impossible  to  re- 

942,  and  Clark  ▼.  Spenoe,  4  A.  &  E.  concile  these  two  latter  cases  with  prin- 

448 ;  in  both  of  which  cases  it  was  held,  ciple  or  with  authority, 

that  the  property  of  an  unfinished  ves-  (o)  6  East,  614. 
sel   belonged  to  the   purchasers,  and 
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cwt^  hy  biU  at  two  months,  fourteen  days  for  delivery." 
The  following  note  was  given  by  the  defendant  to  the  ven- 
dees:— "To  the  Bull  Porters,  Seething  Lane. — ^Please  to 
weigh  and  deliver  to  Messrs.  W.  &  H.  all  my  starch.''  Be- 
fore the  whole  was  weighed  and  delivered,  W.  &  H.  became 
bankrupt,  and  the  defendant  took  away  the  residue  which 
had  not  been  so  weighed ;  whereupon  the  assignees  brought 
trover  to  try  the  right  of  property;  and  the  Court  held, 
that,  as  to  so  much  as  had  not  been  "  weighed  and  deli- 
vered," the  property  was  not  altered  by  the  sale, — "  weigh- 
ing "  being  an  act  preliminary  to  the  vesting  of  the  proper- 
ty in  the  vendees,  because  necessary  for  the  purpose  of  as- 
certaining the  prica  Lord  JEUenborouqh's  jn^^menty  though 
mixed  up  with  a  good  deal  of  error,  is  instructive,  and 
points  with  sufficient  distinctness  to  the  ground  of  de- 
cision. He  begins  by  observing,  that,  "  by  the  terms  of 
the  bargain,  two  things,  in  the  nature  of  conditions  or  pre- 
liminary acts  on  their  part  [L  e.  on  the  part  of  the  pur- 
chasers], necessarily  preceded  the  absolute  vesting  in  them 
of  the  property  contracted  for;  the  first  of  these  is  one 
which  does  so  acccording  to  the  generally  received  nile  of 
law  in  contracts  of  sale,  viz.  the  payment  of  the  agreed 
price  or  consideration  for  the  sale.  The  second,  which  is 
the  act  o(  weighing,  does  so  in  consequence  of  the  particu- 
lar terms  of  this  contract,  by  which  the  price  is  made  to 
depend  upon  the  weight;  the  weight,  therefore,  must  be  as- 
certained, in  order  that  the  price  may  be  known  and  paid; 
and  unless  the  weighing  precede  the  delivery,  it  can  never, 
for  these  purposes,  effectually  take  place  at  all "  (d).  What 
his  Lordship  here  says  about  payment  being  an  act  prelimi- 
nary to  vesting,  must  be  received  with  some  qualification ; 
and  in  fact  the  judgment  of  the  Court  did  not  at  all  turn 
upon  it.  It  had  been  insisted  for  the  plaintiffs,  that  a  de- 
livery of  part  of  an  entire  quantity  of  goods  contracted  for 

{p)  6  fiut,  625. 
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is  a  virtual  delivery  of  the  whole,  and  the  argument  at  the 
bar  turned  chiefly  on  that  point.     His  Lordship  said,  that, 
without  deciding  what  might  have  been  the  effect  of  such 
part  delivery,  where  payment  of  the  price  was  the  only 
act  that  remained  to  be  done, — another  act  in  this  case  was 
necessary  to  precede  both  payment  and  delivery,  and  pro- 
ceeded : — "  This  preliminary  act  of  weighing,  it  certainly 
never  was  in  the  contemplation  of  the  seller  to  waive  in 
respect  of  any  part  of  the  commodity  contracted  for.    The 
order  to  the  Bull  Porters,  his  agents,  is  *  to  weigh  and  de- 
liver all  his  starch/    Till  it  was  weighed,  they,  as  his 
agents,  were  not  authorised  to  deliver  it.  .  .  .  If  any  thing 
remain  to  be  done  on  the  part  of  the  seller,  as  between 
him  and  the  buyer,  before  the  commodity  purchased  is  to 
be  delivered,  a  complete  present  right  of  property  has  not 
attached  in  the  buyer.  .  .  .  This  verdict  [for  the  defend- 
ant] may  be  sustained  on  the  ground  that  the  weighing, 
which  was  indispensably  necessary  to  precede  the  delivery 
of  the  goods,  inasmuch  as  it  was  necessary  to  ascertain 
the  price  to  be  paid  for  them,  had  not  been  performed  at 
the  time  when  the  action  was  brought'' (9).    The  same 
subject  was  again  much  considered  in  Bugg  v.  Minett  (r). 
There  a  quantity  of  turpentine  in  casks  was  put  up  for 
sale  by  public  auction  in  lots,  at  so  much  per  ciut.,  each 
lot  consisting  of  one  cask,  and  marked  on  the  catalogue  thus 
— 10  cwt  3  qrs.  261b., — except  the  two  last,  out  of  which  the 
seller  was  to  fill  up  the  rest,  before  they  were  delivered  to 
the  purchasers,  and  which  two  lots  were  therefore  sold  as  of 
uncertain  quantitie&   A  deposit  was  paid  by  the  buyers  at 
the  time  of  sale,  and  the  remainder  of  the  purchase-money 
was  to  be  paid  in  thirty  days  on  the  goods  being  deliver- 
ed.    The  buyers  employed  the  warehouseman  of  the  sell- 
ers as  their  agent  to  fill  up  the  casks.     He  had  filled  up 
all  of  them  except  eight  or  ten,  leaving  the  bungs  out,  in 
order  to  enable  the  custom-house  officer  to  gauge  them. 

(9)  6  Eatt,  627.  <r)  1 1  East,  210. 
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Before  hehad  filled  up  the  remainder,  or  bunged  any  of  them, 
a  fire  broke  out,  within  the  thirty  days,  which  consumed  the 
whole  of  the  turpentine^— the  casks  not  having  been  weigh- 
ed again  by  the  buyers — or  gauged  by  the  custom-house 
officer.  The  purchase-^money  had  been  previously  paid,  and 
the  question  was,  whether  the  vendees  were  entitled  to  re- 
cover it  back?  Lord  EUenborovgh,  in  delivering  judgment, 
after  observing  that  the  Court  had  already  intimated  their 
opinion  with  respect  to  the  casks  which  had  been  filled  up, 
**  and  on  which  nothing  remained  to  be  done  on  the  part 
of  the  sellers,  but  only  the  casks  were  left  to  remain  thirty 
days,  at  the  option  of  the  purchasers,  in  their  warehouse," 
proceeds: — "  It  was  necessary,  however,  that  they  should 
be  gauged  before  they  were  removed ;  and  the  bungs  were 
left  out  for  the  purpose  of  the  ganger's  doing  his  office, 
which  It  was  the  buyers'  business  to  have  performed; 
and,  therefore,  according  to  the  case  of  Hcmsofi-  v.  Meyer, 
and  the  other  cases,  every  thing  having  been  done  by  the 
sellers  which  lay  upon  them  to  perform,  in  order  to  put 
the  goods  in  a  deliverable  state  in  the  place  from  whence 
they  were  to  be  taken  by  the  buyers,  the  goods  remained 
there,  at  the  risk  of  the  latter.  But  with  respect  to  the 
other  ten  casks,  as  the  filling  them  up  according  to  the 
contract  remained  to  be  done  by  the  sellers,  the  property 
did  not  pass  to  the  buyers,  and  therefore  they  are  not 
bound  to  pay  for  them"  («).  The  subject  has  been  consi- 
dered in  various  subsequent  cases  (^),  and  more  recently  in 

(«)  11  East,  217.  be  done  by  the  seller  when  the  fin 

(^)  Zoffury  ▼.  Fumell,  2  Camp.  240:  happened,  there  was  not  a  complete 

«  nle  of  a  quantity  of  goat  skim  in  transfer  to  the  purchaser,  and  the  skins 

bales,  **  each  bale  containing  four  do-  oontinned  at  the  seller^s  risk.^     Wal- 

sen,**  at  so  much  a  dozen.    Before  they  laee  v.  Breeds,  1 3  East,  522 :  A.  agreed 

had  been  coonted,  the  whole  were  de-  to  purchase  fifty  tons  of  Greenland  oil, 

stroyed  by  fire,  at  the  wharf:  Per  Lord  and  receired  firom  the  sellers  an  order 

EUenborot^k — **  As  the  enumeration  of  on  their  wharfingers,  the  defendants, 

the  skins  was  necessary  to  ascertain  for  the  deliTery  of  fifty  out  of  ninety 

the  price,  and  as  this  act  remained  to  tuns  of  their  oil.    Certain  acts,  usual  in 
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Simmons  t.  Sw^l  (x).  There  the  plaintiff,  being  posBessed 
of  a  quantity  of  bark  stacked  at  R.,  on  the  banks  of  the 
Wye,  agreed  with  the  defendant  to  sell  it  to  him  at  9L  a 
ton,  to  be  paid  for  on  a  day  named.  Part  of  the  bark 
was  weighed  and  delivered  to  the  vendee.  Before  the  re- 
sidue was  removed,  it  sustained  considerable  damage  from 
an  extraordinary  rise  and  overflowing  of  the  Wye,  in  con- 
sequence of  which  the  defendant  refused  to  take  it  In 
an  action  for  goods  sold  and  delivered,  the  question  was, 
whether  the  property  was  altered  so  as  to  cast  the  risk  up- 
on the  vendee.  According  to  the  principles  laid  down  in 
Hanson  v.  Meyer,  it  clearly  was  not  altered.  The  point  is 
thus  reasoned  by  Bayley,  J.,  "  If  anything  remains  to  be 
done  by  the  seller,  until  that  is  done  the  property  is  not 
changed.  .  .  .  The  subject-matter  ofthe  sale  was  clearly  as- 
certained. The  defendant  agreed  to  buy  the  bark  stacked 
at  R.,  meaning  of  course  all  the  bark  stacked  there;  but  it 
was  to  be  paid  for  at  a  certain  price  per  ton.  The  bargain 
does  not  specify  the  mode  in  which  the  weight  was  to  be 
ascertained;  but  it  was  necessary  that  it  should  be  ascer- 
tained before  the  price  could  be  calculated,  and  the  concur- 
rence ofthe  seller  in  the  act  of  weighing  was  necessary''  (jr); 
and  consequently  the  property  had  not  passed  to  the  venr 
dee. 

the  trade  before  delivery,  not  having  performed  by  the  sellers  before  the  de- 
been  done,  it  was  held  that  the  pro-  livery  conid  take  place,  the  transfer  of 
perty  had  not  passed.  Bmtk  v.  Davia^  the  property  to  the  buyer  was  not  com- 
2  M.  &  Selw.  397 :  the  phiintifb  sold  R  plete,  that  process  not  having  been  per- 
ten  tons  of  flax,  part  of  a  larger  qnan-  formed.''  And  see  S.  P.,  Augtin  v.  Cra- 
tity  then  lying  at  the  defendants'  whar^  mm,  4  Taunt.  644;  WkH^  v.  Wiiksy  5 
m  mats.  A  fow  days  after,  the  plain-  Tannt  176,  virtually  overmling  WkUe- 
tiift  gave  B.  a  delivery  order  upon  the  hotue  y.  Froaiy  12  East,  614 ;  ^^qflegf  v. 
defendants.  Before  the  flax  had  been  DavUf&  Taunt  617;  Tl'Uken  v.  Ig^  4 
weighed,  or  anything  done  under  the  Camp.  237;  TamtUy  v.  Turner^  2  Bing. 
order,  B.  stopped  payment;  and  there-  N.  C.  151;  Loffon  v.  Le  Meturier,  6 
upon  the  plaintifis  ooontermanded  the  Moo.  P.  C.  C.  116. 
order.  The  Court  held,  **that,  as  an  («)  5  B.  &  C.  857. 
ulterior  process  of  weighing  was  to  be  (y)  Id.  863. 
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(III.) — What  is  a  sufficient  Delivery  of  Personal  ChaMds, 

9.  On  the  sale  of  a  personal  chattel,  where  the  thing  sold ^  saie  and  de- 
orthe  price,  has  not  been  specifically  ascertained,  the  pro- 
perty does  not  pass  by  the  contract  It  passes  only  by  de- 
livery. Such  a  transaction  is  called  a  scde  and  delivery^  in 
contradistinction  from  that  where  the  property  passes  by 
the  contract,  which  is  called  a  bargain  and  sale.  The  for- 
mer is  the  foundation  of  the  common  count  in  pleading  ' 
for  goods  sold  and  delivered,  the  latter  of  the  count  for 
goods  bargained  and  sold:  the  former  of  these  counts  as- 
sumes that  the  property  in  the  goods  passed  by  the  delivery, 
the  latter  that  it  passed  by  the  sale.  As  they  are,  how- 
ever, generally  combined  in  pleading,  it  is  rarely  necessary 
to  define  precisely  the  principles  upon  which  they  respec- 
tively depend,  and  hence,  probably,  much  of  that  confusion 
and  obscurity,  which  will  be  found  generally  to  prevail  in 
regard  to  their  distinctive  operation.  The  circumstances 
under  which  the  property  passes  by  the  contract  having 
been  already  explained,  it  is  now  proposed  to  shew  under 
what  circumstanced  it  passes  by  delivery,  and  what  is  such 
a  delivery  as  does  in  fact  pass  the  property. 

The  general  principle  as  to  what  is  a  sufficient  delivery  wiut  ccmsu. 

.  f  .       ,  .  1  11        tutesaddi- 

to  constitute  the  contract  is  this: — the  moment  that  the  !]»y  wffl-  ^ 

dent  to  vest 

vendor,  under  a  contract  of  sale,  or  pursuant  to  a  written  SJ^SSUT 
order,  which  binds  the  party  giving  the  order  to  receive 
the  goods  (^),  parts  with  the  possession,  and  puts  them 
in  a  course  of  regular  transmission  to  the  vendee,  the 
delivery  is  complete  as  between  the  vendor  and  vendee; 
the  property  is  altered,  and  all  the  legal  consequences  fol- 
low,— subject,  however,  on  the  one  hand,  to  the  right  of  the 
vendee  to  reject  the  goods  if  not  conformable  in  quality 
or  quantity  to  the  terms  of  the  contract  or  order,  and,  on 
the  other,  to  the  vendor's  right  of  stoppage  in  transitu^  in 
the  event  of  the  vendee's  bankruptcy  or  insolvency  before 

(«)  Skoain  y.  Shepherd,  1  Moo.  &  R.  223. 
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the  goods  reach  the  termination  of  their  transit,  and  sub- 
ject also  to  any  special  stipulations  as  to  the  delivery,  sti- 
pulations which  most  frequently  occur  upon  the  transmis- 
sion of  goods  by  ship  under  a  bill  of  lading. 
"2  c- .  Thus,  in  Fragano  v.  Long  (a),  the  plaintiff,  a  merchant 

at  Naples,  sent  an  order  to  H.  &  Co.  at  Birmingham,  for 
certain  hardware  goods,  "  to  be  despatched  on  insurance 
being  effected:  terms  to  be  three  months  credit  after  the 
time  of  arrival."  In  pursuance  of  this  order,  H.  &  Co.  sent 
the  cask  of  hardware  in  question,  marked  with  the  plain- 
tifTs  initials,  by  canal  to  their  shipping  agent  at  Liverpool, 
with  directions  to  forward  the  same  to  Naples.  An  insur- 
ance was  effected,  and  the  interest  declared  to  be  in  the 
plaintiff.  The  goods  were  safely  delivered  to  the  mate  of 
the  vessel  by  which  they  were  shipped,  who  gave  a  receipt 
for  them;  but,  before  they  were  actually  put  on  board,  by 
some  accident  the  cask  fell  into  the  water,  by  which  they 
sustained  injury.  On  an  action  for  damages,  it  was  insisted 
that  the  goods  never  vested  in  the  plaintiff,  and  therefore 
that  he  never  had  such  a  property  in  them  as  would  enable 
him  to  maintain  this  action;  but  the  Court  held,  that  the 
goods  became  his  property  so  soon  as  they  were  sent  off  by 
M.  &Co.  Holroyd,J.,  observed,  "when  goods  are  to  be  deli- 
vered at  a  distance  from  the  vendor,  and  no  charge  is  made 
by  him  for  the  carriage,  they  become  the  property  of  the 
buyer  as  soon  as  they  are  sent  off"  (6).  Coats  v.  ChapUn(fi) 
appears  to  be  at  variance  with  this  case :  there,  the  traveller 
of  a  London  tradesman  verbally  ordered  goods  for  him 
from  a  Paisley  manufacturer.  No  orders  were  given  as  to 
the  mode  of  conveyance.     The  goods  were  delivered  to 

(a)  4  B.  ft  C.  219.  ej:piiation  of  three  monthi  was  to  be 

(6)  There  wai  another  point  taken  the  time  of  payment  if  the  goods  ar- 

in  this  case,  that  the  terms  of  payment  rired;  if  they  did  not  airiTe,  the  lair 

being  **  three  months  credit  after  the  would  imply  a  promise  to  pay  in  a  rea- 

time  of  arriTal,**  the  arriTal  of  the  goods  sonable  time :  ^ — Per  Holro^  J.    See 

was  a  condition  precedent  to  the  Testing  Alexander  y.  Gardner,  1  Bing.  N,  C. 

of  the  property  in  Fngano;  bat  the  671,  S.  P. 
Court  would  not  adopt  this  Wew— **  The  (e)  3  Q.  B.  483. 
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a  common  carrier,  and  properly  directed;  but  were  lost 
through  his  negligence.  The  Court  held,  that  the  carrier 
was  liable  to  the  vendor,  or,  in  other  words,  that  the  pro- 
perty did  not  pass  by  delivery  to  the  carrier.  Of  this'case 
it  is  sufficient  to  say,  that  it  is  contrary  to  principle,  that 
it  has  not  been  approved,  and  that  it  is  at  variance  with 
decisions  which  have  been  long  acted  on  and  never  dis- 
puted. The  Court  appears  to  have  got  misled  by  consi- 
derations drawn  from  the  Statute  of  Frauds,  which  did 
not  apply  to  the  case  (d). 

But  though,  primd  facie,  and  in  the  absence  of  special  Eiibctord*- 
circumstances,  delivery  to  a  carrier  of  goods  sold  under  gjjjjigg, 
a  general  contract  alters  the  property  and  vests  it  in 
the  vendee,  yet  that  legal  inference  may  be  rebutted; 
and,  notwithstanding  delivery  to  a  carrier  for  the  pur- 
pose of  being  transmitted  to  a  vendee,  the  property  may 
still  remain  in  the  vendor,  if  it  appear  to  have  been  his 
intention,  fairly  evidenced  from  all  the  circumstances  of 
the  case,  not  to  part  with  the  property  till  the  price  was 
paid,  or  some  other  act  done  by  the  vendee.    Delivery  DeHw  <» 
of  goods  on  board  ship  under  a  bill  of  lading  indorsed 
to  the  vendee,  would  be  equivalent  to  delivery  to  a  land 
carrier,  and  would  therefore  vest  the  property  in  the  ven- 
dee, subject  only  to  the  vendor's  right  of  stoppage;  but 
when  it  is  not  indorsed,  it  will  depend  on  the  intention 
of  the  vendor  whether  it  vests  in  him  or  not.     Thus,  in 
Brandt  y.Bowlby(e),  Berkeley,  in  the  months  of  June   r,  f/2  ^/ 
and  July,  1830,  sent  several  orders  to  the  plaintiffs,  Rus- 
sia merchants,  for  the  purchase  of  com,  and  chartered 
the  ship  Helena,  to  be  sent  to  Russia  and  freighted  by 

(<!)  ClarU  ▼. Hutekim,  1 4  Eaft,  475,  T.  R.  330,  and  Va/e  v,Ba^ Cowp. 294, 

and  Buekman  t.  Lmri,  3  Camp.  414,  and  the  obaermtioiu  on  these  two  caaot 

where  it  is  assumed,  that,  if  the  goods  in  Dutiom  t.  SoUmomaomy  3B.  ft  P.  584. 

he  properly  delivered  to  the  carrier,  See  also  Ihmiap  t.  Lambert^  6  C.  ft  F. 

they  are  at  the  risk  of  the  purchaser,  600;  Bourne  t.  Gad^  4  Bing.  N.  C. 

which  is  the  doctrine  laid  down  in  the  432;  S.  C,  11  C.  ft  F.  45. 

text.     See  further,  as  to  the  effect  of  («)  2  B.  ft  Ad«  982. 
delivery  to  a  carrier,  Vawti  t.  Peek,  8 
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the  plaintiffg.  On  the  28th  of  July,  he  wrote  a  letter 
eancelling  these  ordera  The  plaintiffs  notwithstanding 
shipped  a  caigo  by  the  Helena,  and  by  letter  informed 
Berkeley,  that  they  had  shipped  it  for  his  account,  and  had 
forwarded  an  indorsed  bill  of  lading  to  H.  &  Co.,  drawing 
upon  them  for  part  of  the  price,  and  upon  himself  for  the 
residue:  an  unindorsed  bill  of  lading  wad  inclosed,  and  an* 
invoice,  in  which  it  was  stated  that  the  wheat  was  bought 
by  his  order  and  for  his  account.  The  bills  addressed  to  him 
were  refused  acceptance,  whereupon  the  indorsed  bill  of 
lading  was  delivered  to  H.  &  Co.  The  price  of  wheat  hav- 
ing risen,  Berkeley  claimed  the  cargo  of  the  Helena,  which 
was  delivered  to  him,  and  not  to  H.  &  Co.,  the  indorsees 
of  the  bill  of  lading.  The  Court  held,  that,  under  these 
circumstances,  the  property  in  the  wheat  had  never  passed 
to  Berkeley.  The  reasons  are  very  clearly  stated  by  Parke, 
J. — "The  question  is,  whether  the  goods  shipped  ever 
vested  in  Berkeley  at  all:  that  depends  entirely  on  the  in- 
tention of  the  consignors.  It  is  said,  that  the  plaintifls,  by 
the  very  act  of  shipping  the  wheat  in  pursuance  of  Berke- 
ley's order,  irrevocably  appropriated  the  property  in  it  to 
him.  I  think  that  is  not  the  effect  of  their  conduct.''  And 
again,  "  The  fact  of  their  transmitting  the  unindorsed  bill 
of  lading  to  Berkeley,  and  an  indorsed  one  to  H.  &  Co., 
shews  clearly  that  they  did  not  intend  that  the  property  in 
the  wheat  should  vest  absolutely  in  Berkeley,  but  should 
be  subject  to  a  condition  that  the  bills  were  accepted.  As 
they  were  not  accepted,  Berkeley  has  not  performed  the 
condition  on  which  the  vesting  of  the  property  in  him  was 
to  depend,  and  therefore  it  never  did  vest  in  him"  (/). 

(/)  It  being  obienred  by  the  coun-  bill  of  lading  had  been  sent  to  another 

sel  for  the  defendants  in  Brtmdi  t.  person;  l&it  was  not  so  in  the  case 

Boy%,  that  Oim  v.  Harden^  4  East,  cited.*'    See  also,  as  to  the  point  con- 

211,  was  quite  analogous  to  it,  Park^  sidered  in  the  text,  CSranm  ▼.  Rjfder^ 

J.,  said— '^  In  the  present  case,  the  6  Taunt  433;  Ruek  v.  Haffield,  5  B. 

letter  inclosing  the  bill  of  lading  in-  k  Aid.  $32. 
formed  the  consignee  that  an  indorsed 
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Effect  of  Ddivery  of  Goods  on  board  Ship  under  a 
Bm  of  Lading. 

]  0.  When  goods  are  transmitted  by  land  camage  to  a  ven-  objects  and 
dee,  a  simple  duttction,  specifying  his  name  and  residence,  uuoruding. 
indicates  the  party  for  whom  they  are  intended,  and,  subject 
to  the  right  of  stoppage,  the  property  vests  in  the  vendee 
the  moment  the  goods  are  delivered  to  the  carrier.  Where, 
however,  they  have  to  be  sent  across  the  sea  by  ship,  another 
element  enters  into  this  question,  and  materially  compli- 
cates it  The  master  of  the  ship,  who  stands  in  the  po- 
sition of  carrier,  always  receives  the  goods  delivered  to 
him  for  transit  under  a  special  contract,  called  a  bill  of 
lading.  This  document  is  a  formal  receipt  subscribed  by 
the  master  of  the  ship  in  his  capacity  of  carrier,  acknow- 
ledging that  he  has  received  the  goods  specified  in  it  on 
board  his  ship,  and  binding  himself,  under  certain  excep- 
tions, to  deliver  them  in  the  like  good  order  as  received, 
at  the  place  and  to  the  individual  named  in  the  bill,  or 
his  assigns,  on  his  or  their  paying  him  the  stipulated 
freight.  When  goods  are  sent  by  a  ship  hired  by  a  diar- 
ter-party,  the  bills  of  lading  are  delivered  by  the  master 
to  the  merchant  by  whom  the  ship  is  chartered;  but  when 
they  are  sent  by  a  general  ship,  that  is,  by  a  ship  not  hired 
by  charter-party,  but  employed  as  a  general  carrier,— each 
individual  who  sends  goods  on  board,  receives  a  biU  of 
lading  for  the  same.  In  all  cases,  therefore,  the  bill  of 
lading  is  the  evidence  of  and  title  to  the  goods  shipped. 
Bills  of  lading  are  not,  in  general,  immediately  given  by 
the  master  on  receiving  the  goods.  The  usual  practice  is 
for  the  master,  or  his  deputy,  to  give  a  common  receipt  for 
the  goods,  which  is  delivered  up  on  receiving  the  bill  of  lad- 
ing. The  latter  should  always  be  required  within  twenty- 
four  hours  after  the  goods  are  received  on  board.     Three 


ofladingto 
theoon- 


—to  fhe  con- 
signor or  hit 
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Bets  of  all  bills  of  lading  are  made  out  on  stamped  paper: 
one  of  these  should  be  remitted  by  the  first  post  to  the 
person  to  whom  the  goods  are  consigned,  a  second  being 
sent  to  him  hj  the  ship,  the  third  is  retained  by  the  ship- 
per  of  the  goods.  The  master  ought  always  to  retain 
copies  of  the  bills  of  lading  for  his  goyen||nent 
Effect  of  Where  goods  are  shipped  under  a  bill  of  lading,  making 

ma^  deu-  them  deliverable  to  the  consignee,  this  is  equivalent  to  the 
J**JJ*^  delivery  of  goods  to  a  common  carrier  by  land,  and  the 
property  vests  immediately  in  the  consignee,  subject  to  the 
consignor's  right  of  stoppage  (g).  Where  the  goods  are 
shipped  under  a  bill  of  lading,  making  them  deliverable  to 
the  consignor  "  or  his  assigns,''  such  a  delivery  does  not 
change  the  property  (h).  Until  the  assignshave  been  named, 
that  is  to  say,  until  the  bill  of  lading  has  been  indorsed, 
the  ship-master  holds  the  goods  for  the  consignor:  after 
indorsement  he  holds  them  for  the  indorsee. 

On  the  shipment  of  goods,  it  is  usual  for  the  shipperto  draw 
for  the  value  upon  the  consignee  or  his  agent,  according  to 
the  nature  of  their  dealing ;  and  it  is  generally  his  intention, 
that  such  bills  should  be  accepted,  or  other  security  given, 
or  the  balances  on  former  transactions  liquidated,  or  other 
obligations  be  satisfied,  before  the  goods  are  delivered.  If 
the  consignor  have  any  doubt  as  to  the  solvency  or  integri- 
ty of  his  correspondent,  the  general  course  is  to  transmit 


(^)  Cox  y.  Harden,  4  £a«t,  21 1 ;  Que  and  stated  1  East,  522,  in  which  case, 
of  the  OoiutatUia^  6  Rob.  Adm.  Cas.  321 ;  however,  as  observed  by  Latore/tee,  J., 
/f^  Y.  Usherwood,  1  East,  515,  where  8  East,  396,  there  was  a  complete  de- 
it  is  laid  down  by  the  Court,  ^  that  a  de-  livery,  and  indeed,  when  fiiirly  oonsi- 
livery  of  goods  by  the  vendor  on  board  dered,  the  case,  though  frequently  cited, 
of  a  ship  chartered  by  the  vendee  is  a  seems  to  have  very  little  connection 
delivery  to  the  vendee  himself;"  but,  with  the  point  for  which  it  is  referred 
as  to  this,  see  BoMUngk  v.  /n^w,  3  to;  TTo^  v.AfoirfgwfKwy,  3East,  685; 
East,  388;  HoUt  v.  PoumaUy  1  Esp.  JV«trfom v.  Tftoni^on, 6 East,  1 7 ; MeAo2f 
240,  and  the  observations  on  this  case,  v.  Clent,  3  Price,  547. 
3  East,  389,  391 ;  Fmcler  v.  APTap-  (A)  Brandt  v.  BotrHy,  ante,  p.  201. 
^rt,  cit.  Hodgton  v.  ioy,  7  T.  R.  442, 
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the  invoice  and  an  unindorsed  bill  of  lading  to  him,  and 
at  the  game  time  to  send  a  bill  of  lading  indorsed  in 
blank  to  his  agent,  to  hold  it  till  the  stipulated  condi- 
tions have  been  complied  with,  and  then  to  hand  it  over 
to  the  consignee.     In  Key  v.  Cottesworth  {%),  the  plaintiffs, 
merchants  at  Madras,  pursuant  to  orders  from  K.  &  L., 
merchants  at  Glasgow,  consigned  certain  parcels  of  silk 
handkerchiefs  to  the  defendants,  merchants  in  London, 
acting  as  commission-agents  for  K  &  L.     The  plaintiffs 
shipped  the  silks  in  question  under  a  bill  of  lading,  mak- 
ing them  deliverable  to  the  defendants  or  their  assigns, 
transmitted  them  the  invoice  and  bill  of  lading,  and  drew 
upon^  them  for  the  value.     The  defendants  received  the 
silks  under  the  bill  of  lading,  but  refused  to  accept  the 
bills,   the  consignees,  who  had  become  bankrupt,  being 
greatly  indebted  to  them.     The  Court  held  that  the  pro- 
perty vested  in  them  by  the  transmission  of  the  bill  of  lad- 
ing.    "  If,"  said  Parkey  B.,  **  it  had  been  the  intent  of  the 
vendor  to  preserve  his  right  in  that  property  until  the 
bill  drawn  against  it  was  accepted,  he  ought  to  have  trans- 
mitted the  bill  of  lading  indorsed  in  blank  to  an  agent,  to 
be  delivered  over  only  in  case  the  acceptance  took  place. 
Having  delivered  it  without  that  qualification,  the  pro- 
perty was  in  K.  &  L.,  or  the  defendants  as  their  agents." 
The  judgment  in  this  case,  as  his  Lordship  observed,  is  in 
conformity  with  that  of  the  Court  of  Exchequer  Chamber 
in  Wihnshurst  v.  Bowher  {j).    The  precaution,  which  was 
neglected  in  Key  v.  Cotteewarthy  had  been  adopted  in  Wait 
V.  Baker  (A).    There  L,  a  corn-factor,  pursuant  to  the  de- 
fendant's order,  chartered  a  vessel,  and  shipped  a  cargo 
of  barley,  taking  from  the  master  a  bill  of  lading,  by 
which  the  goods  were  made  "  deliverable  to  the  order  of 
L.  or  assigns,  on  payment  of  freight"     He  afterwards 
left  the  invoice  and  an  unindorsed  bill  of  lading  with 

(0  19  L.  T.  145.  ij)  Ante,  p.  182.  (*)  2  Exch  1.  //^/,  ///*//^. 
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the  defendant  at  Bristol;  bat,  some  dispute  springing  up, 
L.  re-possessed  himself  of  the  bill  of  lading,  and  indors- 
ed it  for  value  to  the  plaintiff.  The  Court  held,  that  no 
property  in  the  cargo  passed  to  the  defendant  by  the  ship- 
ment, but  that  the  plaintiff  was  entitled  to  it  under  the 
bill  of  lading.  Parke^  B.,  in  the  course  of  his  elaborate 
Operation  of  and  most  interesting  judgment,  after  observing,  that  ''it 
lading.  may  be  admitted,  that,  if  goods  are  ordered  by  a  person, 
although  they  are  to  be  selected  by  the  vendor,  and  to  be 
delivered  to  a  common  carrier,  to  be  sent  to  the  person  by 
whom  they  have  been  ordered,  the  moment  the  goods, 
which  have  been  selected  in  pursuance  of  the  contract,  are 
delivered  to  the  carrier,  the  carrier  becomes  the  agent  of 
the  vendee,  and  such  a  delivery  amounts  to  a  delivery  to 
the  vendee;"  proceeds: — "  In  this  case  it  is  said,  that  the 
delivery  of  the  goods  on  ship-board  is  equivalent  to  the 
delivery  I  have  mentioned,  because  the  ship  was  engaged 
on  the  part  of  L.  as  agent  for  the  defendant  But,  assum- 
ing that  it  was  so,  the  delivery  of  the  goods  on  board  the 
ship  was  not  a  delivery  of  them  to  the  defendant,  but  a 
delivery  to  the  captain  of  the  vessel,  to  be  carried  under 
a  bill  of  lading,  and  that  bill  of  lading  indicated  the  per- 
son for  whom  they  were  to  be  carried-  By  that  bill  of 
lading,  the  goods  were  to  be  carried  by  the  master  of  the 
vessel  for  and  on  account  of  L.,  to  be  delivered  to  him  in 
case  the  bill  of  lading  should  not  be  assigned,  and  if  it 
should,  then  to  the  assignee.  The  goods  therefore  still 
continued  in  the  possession  of  the  master  of  the  vessel, 
not  as  in  the  case  of  a  common  carrier,  but  as  a  person 
carrying  them  on  behalf  of  L.  The  act  of  delivery  there- 
fore did  not  pass  the  property"  (J), 

But,  though  in  Wait  v.  Baker  it  was  held,  that  the  fact 
of  shipping  the  goods  under  a  bill  of  lading,  making  them 
deliverable  to  the  order  of  the  consignor,  was  decisive,  to 

(0  Jenkynt  t.  Brwtm^  1 9  L.  J.,  Q.  B.,  286.    ///I  .^, 


Shot.  1.]      Sale  wnd  Ddivery—BHh  of  Lading.  207 

shew  thftt  no  property  passed  to  the  consignee  by  the  de- 
livery on  ship-board,  the  form  of  the  bill  of  lading  mani- 
festing a  clear  intention  by  the  consignor  to  preserve  his 
title  to  the  goods  until  he  did  a  frirther  act;  yet,  as  is 
shewn  by  Parke,  B.,  in  Vam>  Casted  v.  Booker  (m),  though 
the  contract  for  carriage,  which  the  bill  of  lading  is,  be 
made  in  the  name  of  the  consignor,  it  may  be  made  by 
him  as  agent  for  and  on  behalf  of  the  consignee:  if,  there- 
fore, there  be  anything  in  the  form  of  the  bill  of  lading, 
(as,  if  it  be  made  freight  free),  or  in  the  language  of  the  in- 
voice, or  in  other  the  res  gestae  of  the  transaction,  raising 
this  question  of  agency,  it  will  be  a  question  of  fact  upon 
the  evidence,  whether  the  contract  of  carriage  was  not 
made,  in  reality,  on  behalf  of  the  consignee.  In  Wait 
V.  BaJcer,  there  was  nothing  either  in  the  language  of  the 
bill  of  lading  or  the  nature  of  the  transaction  to  raise 
any  such  question.  It  turned  simply  on  the  effect  of  the 
operative  words  of  the  bill  of  lading  in  a  case  where  there 
were  no  circumstances  to  qualify  them. 

11.  Delivery  of  the  goods  on  board  the  consignee's  own  op«»tioiiof 
ship,  or  a  ship  chartered  by  him  for  the  purpose  of  carrjring  J^J^JJ*^ 
the  goods,  (which,  for  the  question  under  consideration,  SHrt'thc**" 
must  be  considered  the  same  as  his  own),  is  manifestly,  SJmSpf* 
primAfade,  equivalent  to  actual  delivery  to  the  consignee, 
— ^it  is  the  same  thing  as  if  they  were  placed  in  his  own  cart. 
Such  a  delivery,  however,  is  not  conclusive  as  to  the  right 
of  property,  for  if  it  appear  distinctly  from  the  terms  of 
the  bill  of  lading,  and  the  general  character  of  the  trans- 
action, that  the  consignor  did  not  intend  to  part  with  the 
control  over  the  property,  it  will  not  pass  even  by  delivery 
on  board  the  consignee's  own  ship.     It  is  clearly  settled, 
therefore,  that  even  after  the  goods  have  been  shipped  for 
an  intended  consignee  on  board  his  own  vessel,  it  is  still 

(m)  2  Exch.  691. 
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competent  for  the  shipper  to  vary  the  destination  of  the 
cargo,  or  retain  the  property  in  himself  (o).     This  question 


(o)  This  point  was  expressly  de- 
cided in  Ellenkaw  y.  Magniaej  6  Exch. 
570,  n.  There  the  plainti£^  a  merchant 
at  Leeds,  contracted  with  the  London 
partner  of  a  firm  carrying  on  business  in 
London  and  at  Odessa,  for  the  purchase 
of  a  qnanti^  of  linseed,  and  chartered 
a  vessel,  which  was  to  proceed  with  an 
outward  cargo  to  Odessa,  and  there  take 
on  board,  ''from  the  agents  of  the 
freighter,^  the  linseed,  and  proceed  to 
Hull,  **and  deliver  the  same  to  the 
order  of  the  freighter,  on  being  paid 
freight**  On  the  arrival  of  the  vessel 
at  Odessa,  she  was  loaded;  but,  before 
the  master  had  signed  any  bill  of  lading, 
and  before  the  shipper  had  made  out 
any  invoice,  he  received  information 
which  induced  him  to  change  the  desti- 
nation; and,having  procured  the  master 
to  sign  bills  of  lading  making  the  goods 
deliverable  ''unto  order  or  assigns^* 
and  indorsed  them  for  value  to  a  third 
person,  who  transferred  them  to  the 
defendants,  —  the  Court  thought  he 
had  a  right  to  do  so,  being  of  opinion 
**  that  there  was  not  such  a  delivery  of 
the  goods  as  to  vest  the  property  or 
right  of  possession  in  the  plaintiff;  the 
circumstance  of  the  shippers  making 
the  linseed  deliverable  to  order  by  the 
bill  of  lading  clearly  shewing  their  in- 
tention to  preserve  the  right  of  property 
and  possession  in  themselves,  until  they 
had  made  an  aisignment  of  the  bill  of 
hiding  to  some  other  person ;  and,  though 
the  goods  might  have  been  purchased 
with  an  intention  that  they  should  be 
delivered  to  Ellershaw,  that  intention 
was  never  executed.^ 

The  same  point  was  much  consider- 

ed  in  two  earlier  cases.    In  O^  v.  At- 

2^*'    kiiuony  5  Taunt  759,  the  vendor  of  the 

goods  delivered  them  on  board  a  ship 

of  the  vendee,  which  had  been  sent  by 


him  to  receive  them  as  his  own  goods; 
but  the  vendor,  wishing  to  preserve  a 
control  over  them,  prevailed  upon 
the  captain  to  sign  a  bill  of  lading, 
in  which  there  was  a  blank  for  the 
name  of  the  consignee,  assuring  him 
that  it  was  of  no  consequence,  as  the 
goods  were  to  be  delivered  to  his  owner; 
and  the  vendor  then  transmitted  the 
bill  of  lading  to  a  third  person,  who 
was  to  stop  the  delivery  of  the  goods  to 
the  vendee  unless  he  accepted  certain 
bills;  but  the  Court  held,  that  the  ven- 
dee, under  such  circumstances,  was  en- 
titled to  the  goods  without  accepting 
the  bills,  for  the  blank  for  the  name  of 
die  consignee  was  either  immaterial,  as 
represented  to  the  captain,  or  material, 
as  the  vendor  proposed  to  make  it; 
and  in  that  case  a  fraud  was  practis- 
ed upon  the  captain,  which  could  not 
avail  the  consignors.  In  Mitchell  v. 
Ede,  II  A.  &  £.  888,  a  Jamaica  planter 
shipped  certain  sugars  on  board  a  ship, 
which,  under  the  circumstances  of  the 
case,  must  be  regarded  as  a  general 
ship,  although,  in  point  of  feet,  it  be- 
longed to  the  defendants.  The  captain 
signed  a  bill  of  lading,  by  which  the 
sugars  were  to  be  delivered  to  the  de- 
fendant in  London,  he  paying  freight. 
Two  days  after,  the  shipper  made  an 
indorsement  on  the  bill,  that  the  sugars 
were  to  be  delivered  to  the  defendant 
only  on  his  giving  security  for  certain 
payments;  otherwise,  to  the  plaintiff's 
agent.  On  the  same  day  he  indorsed 
this  bill  of  lading,  and  delivered  it  to 
the  plaintiff^  to  whom  he  was  indebted 
in  more  than  the  value  of  the  sugars. 
On  the  arrival  of  the  sugars  in  London, 
the  defendant  refosed  to  comply  with 
the  condition  indorsed  on  the  bill  of 
lading :  the  Court  held,  that  the  phun- 
tiff  was  entitled  to  the  sugars.    As  to 
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was  much  considered,  and  all  the  authorities  were  reviewed, 
in  the  recent  case  of  Turner  v.  Ths  Liverpool  Docks  Com- 
pany (p).  There,  M.  &  Co.,  merchants  at  Charleston,  had 
bought  by  order  and  on  account  of  Barton  &  Co.,  of  Li- 
verpool, a  quantity  of  cotton,  and  delivered  it  on  board 
one  of  their  ships  sent  to  Charleston  for  the  express  pur- 
pose of  receiving  it.  The  bill  of  lading  made  the  cotton 
deliverable  "  at  Liverpool  to  order  or  our  assigns,  paying 
freight  nothing,  being  owners'  property."  The  consig- 
nors drew  on  B.  &  Co.  for  the  value,  and  sold  the  bills  to 
a  banker  at  Charleston,  with  whom  they  deposited  the 
bill  of  lading,  indorsed  specially  ^^  to  the  Bank  of  Liver- 
pool or  order;"  'and,  by  letter  of  the  23rd  of  October,  in- 
formed R  &  Co.,  that  they  had  so  deposited  the  bill  of  lad- 
ing. The  invoice  stated,  that  the  cotton  was  shipped  "  by 
order  and  for  the  account  of  B.  &  Co.,  and  to  them  consign- 
ed-" Before  the  arrival  of  the  cotton  at  Liverpool,  R  &  Co. 
became  bankrupt;  and  the  cotton  being  claimed  by  the  as- 
signees, and  also  by  the  Liverpool  Bank  as  indorsees  of  the 
bill  of  lading,  it  was  warehoused  with  the  defendants.  The 
question  was,  whether  M.  &  Co.  could,  under  the  circum- 
stances, insist  upon  the  delivery  of  the  cargo  of  cotton  to 

the  effect  of  the   bill  of  lading,  the  that  the  goods  should  be   delivered. 

Court  observed — "  This,  it  was  con-  But  there  is  nothing  final  or  irrevocable 

tended  in  aigument,  was  a  contract  be-  in  its  nature.     The  owner  of  the  goods 

tween  the  owner  of  the  sugars,  of  the  may  change  his  purpose,  at  any  rate, 

one  part,  and  the  defendants,  by  their  before  the  delivery  of  the  goods  them- 

alleged  agent  the  captain,  on  the  other;  selves  or  of  the  bill  of  lading  to  the 

and,  by  virtue  thereof;  that  the  property  party  named  in  it,  and  may  order  the 

passed  absolutely  to  the  defiendanta  up-  delivery  to  be  to  some  other  person — 

on  the  signing  of  the  biU  of  lading  by  to  B.  instead  of  to  A.     This,  therefore, 

the  captain.     We  think,  however,  that  being,  as  we  think  it  is,  the  true  con- 

this  argument  proceeds  upon  a  miscon-  struction  of  the  bill  of  lading,  and  its 

stniction  of  the  nature  and  operation  of  effect,  it  is,  in  our  opinion,  conclusive 

the  bill  of  lading.   As  between  the  own-  against  the  argument  that  the  property 

er  and  shipper  of  the  goods  and  the  cap-  in  the  sugars  was  vested  in  the  defend- 

tain,  it  fixes  and  determines  the  duty  of  ante  by  the  captain's  signature  of  it" 
the  latter  as  to  the  person  to  whom  it  is  (/))  6  Exch.  543.     .  K//ffy.^  f7}^,  / 

{ai  the  time)  the  pleasure  of  tlie  former 
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them  or  their  agents,  unless  the  bills  were  duly  honoured? 
or,  in  other  words,  whether  the  delivery  on  board  the  ship 
of  B.  &  Co.  was,  under  the  circumstances,  a  delivery  to  them  ? 
For  the  assignees,  the  terms  of  the  invoice,  and  the  expres- 
sion in  the  bill  of  lading,  that  the  cotton  was  "freight  free, 
being  owner's  property,''  were  referred  to  as  shewing  that 
the  delivery  on  board  the  ship  was  with  the  intention  to 
pass  the  property  absolutely;  but  the  Court  held,  that "  the 
operative  terms  of  the  bill  of  lading,  as  to  the  delivery  of 
the  goods  at  Liverpool,  and  the  letter  of  M.  &  Co.  of  the 
23rd  of  October,  shewed,  too  clearly  for  doubt,  that,  not- 
withstanding the  other  terms  of  the  bill  of  lading  and  the 
invoice,  M.  &  Co.  had  no  intention,  when  they  delivered 
the  cotton  on  board,  of  parting  with  the  dominion  over  it, 
or  vesting  the  absolute  property  in  the  bankrupts.*' 

Effect  of  the  Delivery  of  Dock  Warrants,  Jtc. 

Deuveiy  and  12.  It  is  the  practice  to  pass  dock  warrants  from  hand  to 
ofd^dTwar-  hand  by  indorsement,  as  a  symbolical  delivery  of  the  pro- 
perty, to  which  the  officers  of  the  Company  pay  attention 
and  give  effect;  and  persons  engaged  in  trade  are  in  the 
habit  of  treating  and  considering  these  notes  as  passing  the 
property  by  indorsement;  and  attempts  have  been  made 
at  various  times  to  put  such  indorsement  on  the  same  foot- 
ing as  the  indorsement  of  a  bill  of  lading.  But  it  has  been 
always  answered  to  such  attempts,  that  the  effect  given  to 
the  indorsement  of  a  bill  of  lading  derives  its  force  from 
the  usage  of  merchants,  a  principle  altogether  inapplicable 
to  dock  warrants,  which  are  of  such  recent  origin  that  no 
such  usage  can  have  been  established  (9).  In  Likxls  v. 
4.lflUl/Dorrwn(r),  D.,  for  valuable  consideration,  had  indorsed 
and  delivered  over  to  the  defendants  the  dock  warrants 

{q)  See  Spear  v.  TVavart,  4  Camp.       tnroed  on  the  ground  of  fraud. 
25 1 ;  Zwinger  v.  Samuda^  7  Tannt  265 ;  (r)  7  Taunt  287. 

both  these  cases,  howeyer,  ultimately 


noti^ 
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of  certain  molasses.  These  instruments  were  produced 
and  shewn  to  the  warehouse-keepers,  who  stated  that 
they  were  sufficient  for  the  delivery  of  the  molasses.  D. 
shortly  after  became  bankrupt;  the  duty  on  part  of  the 
molasses  was  paid,  and  that  part  was  delivered  before 
the  bankruptcy;  the  Company  refused  to  deliver  the  re- 
mainder. The  question  was,  whether,  under  the  circum- 
stances, the  property  had  passed  to  the  defendants.  The 
Court  seem  to  have  thought,  that  the  property  passed  by 
the  indorsement  of  the  dock  warrants;  but  it  was  unneces- 
sary to  decide  the  point,  it  being  clear  on  the  circum- 
stances, that  the  property  had  been  completely  delivered 
before  the  bankruptcy.  DaUas^  J.,  after  adverting  to  the 
facts,  and  particularly  noticing  the  circumstance,  that  the 
clerk  of  the  Dock  Company,  on  the  warrant  being  shewn  to 
him,  said,  "this  will  suffice,''  proceeded, — "therefore  I  must 
take  it  that  the  Dock  Company,  through  their  agents,  had 
notice  of  the  transfer;  and  though  nothing  was  done  in 
consequence  of  that  notice,  yet  it  falls  within  the  case  in 
Campbell  («),  where  Lord  EUenbonmghh^di^  that  the  mere 
giving  notice  to  the  wharfinger,  without  anything  done 
thereon,  was  effective  to  complete  the  transfer  of  property." 

(IV.) — Of  Stoppage  in  Transitu, 

.13.  It  has  been  abeady  stated,  that,  on  the  sale  and  de-  circumstan- 
livery  of  goods,  the  property  passes,  and  the  contract  is  com-  led  to  the 
plete  as  between  vendor  and  vendee  the  moment  the  vendor  stoppage  m 

'^  transitu. 

has  parted  with  the  possession,  and  sent  them  in  the  course 
of  regular  transmission  to  the  vendee.  The  vendor  cannot 
recall  them  without  the  consent  of  the  vendee,  nor  can  the 
vendee  reject  them  without  the  consent  of  the  vendor  (t). 
If,  in  the  interval  between  the  transmission  of  the  goods  and 

(b)  Harman  v.  AndenoHf  2  Camp.  (t)  Where  the  contract  ii  complete  by 

245,  ii  the  caie  alluded  to;  but  see  delivery,  neither  party  can  rescind  it 
Laekington  ▼.  A  therton,  7  M.  &;  0. 360.       without  the  consent  of  the  other :  Zet^ 

p2 
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the  payment  of  the  price,  the  vendee  should  become  bank- 
rupt or  insolvent,  it  follows,  that,  though  the  vendor  has 
parted  with  his  property,  he  would  be  unable  to  recover  the 
price;  and  that,  though  his  property  would  be  thrown  into 
the  general  fund  for  the  payment  of  the  vendee's  creditors, 
he  could  only  come  in  pari  passu  with  the  other  creditors 


V.  Patterson,  2  J.  B.  Moo.  591 ;  Phai- 
polls  V.  Evans,  5  M.  k  W.  477).  I^ 
before  it  be  rescinded,  the  rights  of 
third  persons,  assignees  for  example  of 
either  of  the  parties  to  the  contract,  in- 
tervene, it  cannot  be  rescinded  without 
their  concurrence  also.  Atkin  y.  Bar" 
wick,  1  Str.  165,  a  case  frequently  re- 
ferred to,  appears  to  be  at  yariance  with 
these  principles,  though  it  is  always  re- 
cognised as  a  sort  of  authority,  and 
various  attempts  have  been  made  to  ex- 
plain it.  The  fects  were  these: — On 
the  7th  of  April,  the  defendants,  pursu- 
ant to  order,  sent  several  parcels  of  silks 
to  C.  &  Q.,  on  credit,  they  being  at  the 
same  time  indebted  to  the  defendants 
for  other  goods.  On  the  18th  of  May, 
C.  &  Q.  sent  the  silks  in  question  to  one 
PenhaUow,forthe  use  of  the  defendants. 
On  the  4th  of  June,  C.  &;  Q.  became 
bankrupt.  On  the  6th  they  wroto  to 
the  defendants,  signifying  that  their 
affairs  were  in  a  declining  position;  and, 
thinking  it  not  reasonable  the  last 
parcel  of  goods  should  go  to  satisfy  their 
other  creditors,  they  had  not  entered 
them  in  their  books,  but  left  them  with 
Penhallow,  who  had  orders  to  deliver 
them  to  the  defendants.  On  the  dth, 
a  commission  issued;  and,  on  the  13th, 
this  letter,  which  was  the  first  notice 
the  defendants  had  of  the  delivery  to 
Penhallow,  was  received  by  them,  and 
they,  as  soon  as  possible,  signified  their 
consent  to  receive  the  goods  again.  The 
Court  held,  that  the  property  was  re- 
vested in  the  vendors  by  the  delivery  to 
Penhallow,  that  delivery  being  for  a 
sufficient  consideration,  namely,  in  satis- 


&ction  of  the  antecedent  debt  (See&iZ^ 
V.  Fidd,  5  T.  R.  21 1,  S.  P. ;  and  SmUk 
V.  Fidd,  Id.  402,  a  case  involving  simi- 
lar circumstances,  but  where  the  vendor 
inadvertently,  or  under  a  mistake  of 
the  hiw,  affirmed  the  contract).  Lord 
Mamfidd,  adverting  to  the  decision  in 
AUdn  V.  Banoick,  says,  *^  that  the  judg- 
ment in  this  case  was  right,  but  the 
reasons  were  wrong;  that  the  true 
ground  was,  that  the  trader  refused  to 
accept  the  goods,  and  returned  them:" 
(Harman  v.  Fisher ,  Cowp.  117).  The 
reason  here  assigned  by  Lord  Mansfidd 
will  not  bear  examination;  for,  the 
goods  having  been  delivered  pursuant 
to  order,  there  was  a  complete  contract, 
which  it  was  not  competent  for  the  ven- 
dee to  rescind  without  the  consent  of  the 
vendor,  which  was  not  given  till  after 
the  bankruptey,  which  was  too  late,  the 
rights  of  the  creditors  having  then  in- 
tervened. And  see  fiirther  his  Lord- 
ship's observations  in  Alderson  v.  Tem- 
ple, i  Butt.  2239.  See  also  BtchardaoH 
V.  Gosa,  3  B.  &  P.  124,  for  some  remarks 
on  Atlan  v.  Barwick  by  Lord  Alvantey; 
NeaU  V.  BaU,  2  East,  120,  122,  where 
it  is  attempted  to  be  expLiined;  James 
V.  Grijffin,  2  M.  &  W.  639,  where  Lord 
AUnger,  C.  B.,  states  and  comments  on 
it  at  great  length ;  Van  Casled  v.  Booker, 
2  Exch.  700,  708,  where  it  seems  to  be 
recognised  as  an  authority  by  Parke,  B. 
As  to  the  effect  of  repudiation  by  a  con- 
signee in  &iling  circumstances,  see  Ni- 
choUs  V.  Le  Feuvre,  2  Biug.  N.  C.  81, 
and  what  is  said  by  Rooke,  J.,  MiUs  v. 
BaU,  2  B.  &  P.  463. 
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for  a  dividend.  It  might  even  happen  in  a  case  of  total 
insolvency,  that  the  goods  which  a  vendor  has  parted  with 
to-day,  may  be  seized  to-morrow  under  an  execution  to 
satisfy  the  debt  of  a  stranger,  though  the  vendor  might 
never  be  able  to  recover  a  farthing  of  the  price.  In  con- 
templating such  cases  of  hardship  and  injustice,  the  most 
eminent  judges  have  frequently  expressed  their  regret  that 
the  contract  was  not  rescinded  by  the  bankruptcy  or  in- 
solvency of  the  vendee  (u).  The  law,  however,  was  too 
firmly  settled  on  this  point  to  be  disturbed.  The  bank- 
ruptcy or  insolvency  of  the  vendee  does  not  affect  the  con- 
tract, but  only  transfers  the  rights  and  obligations  of  the 
vendee  to  his  assignees  (v). 

To  meet  contingencies  of  this  kind,  the  doctrine  of  stop- 
page in  transitu  was  introduced  into  our  Courts  of  law 
about  the  middle  of  the  last  century  (x),  under  which  the 
vendor,  although  he  has  parted  with  the  goods  and  put 
them  in  a  course  of  transit  to  the  vendee,  may,  on  the 
bankruptcy  or  insolvency  of  the  vendee,  stop  them,  and  re- 
take them  before  they  come  into  his  possession.  In  some 
of  the  earlier  cases,  it  was  said  that  this  right  might  be 
exercised  at  any  time  before  the  goods  were  actually  deli- 
vered to  the  vendee ;  or,  as  Lord  Mansfield  expressed  it,  they 

(tf)  Scott  v.  Pettit,  3  B.  &;  P.  469,  by  teresting  disquiaition  upon  its  history 
Lord  Alvanley.  and  cfaamcter,  see  Lord  Abinffer^s  judg- 
(v)  Gibson  V.  Carruthers^  8  M.  &  ment,  Gibgon  v.  CarrutAers,  8  M.  &  W. 
W.  32L  As  to  what  rights  of  action  338.  It  was  originally  a  mere  equita- 
do  not  pass  to  the  assignees,  see  Rogers  ble  right  {Edwards  v.  Brewer^  2  M.  &  W. 
V,  Spence^  12  C.  &  F.  700;  Beckham  v.  377),  and  was  « adopted  by  the  law  for 
Z>raibe,  8  M.  &  W.  846,  reyersed  by  the  the  purposes  of  substantial  jostice:*^ 
Court  of  Exchequer  Chamber,  1 1  M.  &  {Per  Lord  Kenyon,  C.  J.,  Hodgson  v. 
W.  315,  and  the  rcTcrsal  affirmed  on  Xoy,  7  T.  R.  445);  though  it  is  strong- 
appeal,  2  H.  of  L  Ca.  579;  and  We-  ly  laid  down  in  Oppenheim  v.  Bussell^ 
therdl  v.  Julius,  10  C.  B.  267.  See  3  B.  &  P.  45,  that  it  is  a  legal  right, 
also  Valpy  v.  Oakiey,  16  Jnr.  38.  and  various  dicta  in  support  of  this 
{x)  The  doctrine  of  stoppage  in  opinion  are  cited.  Though  this  doctrine 
transitu  was  first  introduced  by  the  had  its  origin  in  Courts  of  equity,  they 
Court  of  Chancery,  (  Wiseman  t.  Van-  have  refused  to  take  upon  themselves 
deput,  2  Vem.  203;  Snee  v.  Prescolt,  the  jurisdiction  to   stop  in  transitu: 

1  Atk.  246;  D'AquUa  v.  Lambert,  2  {GoodhaH  v.  Z<w«,  2  J.  &  W.  349). 

Eden,  75,  and  Amb.  399).     For  an  in- 
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must  have  come  to  the  *'  corporal  touch"  of  the  vendee, 
otherwise  they  might  be  stopped  (y).  It  has  long  been  set- 
tled, however,  that  actual  delivery  is  not  necessary  to  put 
an  end  to  the  right  of  stoppage,  but  that  a  certain  species 
of  constructive  delivery  is  sufficient  Lord  Mansfield 's  doc- 
trine would,  perhaps,  have  been  quite  as  consistent  with 
the  claims  of  substantial  justice,  and  would  have  spared 
the  long  course  of  litigation  which  has  been  necessary  to 
determine  what  is  meant  by  constructive  delivery, — ^if,  in- 
deed, after  the  lapse  of  a  century,  pregnant  with  the  dis- 
cussion of  this  kind  of  question,  we  have  even  now  reach- 
ed that  point. 

Stoppage  m        14.  Bcforc  proceeding  to  consider  what  amounts  to  such 
not  apply  In    delivery  as  puts  an  end  to  the  right  of  stoppage,  it  will  be 

the  case  of 

goods  bar-      convenient  to  observe,  that  this  doctrine  does  not  apply  at 

mdiMMl  ana  '  ^  ^    * 


H(' 


'  all  to  the  case  of  goods  bargained  and  sold,  as  was  dis- 
tinctly recognised  in  Oibson  v.  Camithers  (z).  The  right 
of  stoppage  in  transitu  is  peculiar  to  cases  where  the  pro- 
perty passes  by  delivery;  and  its  effect  is  simply  to  undo 
the  delivery  and  place  the  vendor  in  the  same  ratuation 
in  which  he  was  before  the  goods  were  sent  off— that  is  to 
,.  ',,;/.»  say,  it  revests  in  him  the  right  of  property^^  On  a  bargain 
< '/        *  /  and  sale,  the  property  is  absolutely  vested  in  the  vendee 

/'     '    /  by  the  contract,  and  the  right  of  possession  also,  in  the  ab- 

sence of  special  stipulation,  if  credit  be  ^ven.  In  the  for- 
mer case,  the  vendor  has  lost  all  right  of  control  over  the 
property,  and  the  vendee  may  re-sell  (a)  or  deal  with  it  as 
he  pleases;  and  in  the  latter  he  has  lost  also  all  right  of 
control  over  the  possession,  which  he  is  compellable  to 
deliver  to  the  vendee.  In  such  a  state  of  things,  it  is  ob- 
vious, that  the  reasoning  on  which  the  doctrine  of  stoppage 

(y)  Stoket  v.  La  Rimere,  cited  in  right  of  Btopping  the  goods  m  ^miuite;^ 

EOis  T.  Hmi,  3  T.  K  467,  and  stated  (Per  BuUer,  J.,  ElUt  y.  Hnnt^  3  T.  R. 

by  Lawrenee,  J.,  in  Boktlingk  v.  In-  469). 

^t«,  3  East,  397:— "An  actual  dc-  (z)  8  M.  &;W.321. 

Jirery  is  necessary  to  direst  the  yendor's  (a) 5fco«y.  Enfffandy  1 4  L.  J.,  Q.B.,  43. 
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in  transitu,  rests  has  no  application  whatever.  The  right 
of  stoppage  in  transitu  operates,  therefore,  only  where  the 
sale  takes  effect  by  sale  and  delivery. 

15.  To  put  an  end  to  the  right  of  stoppage  in  transitu,  ac-  conrtmctiTe 
tual  delivery  to  the  vendee  is  not  necessary;  constructive  SSS^'^'t 
delivery  is  sufficient.  The  principle  which  governs  all  the  rigw  o/StS^ 
cases  is  sufficiently  indicated  by  Lord  AlvanUy  in  Leeds  v.  ^"* 
Wright  (b) ;  is  more  fully  developed  in  his  usually  preg- 
nant and  forcible  language  by  Lord  JEUenborough  in  Dixon 
V.  Baldwen  (c);  and  may  be  very  clearly  stated  in  the  lan- 
guage used  on  various  occasions  by  Mr.  Baron  Parke: 

"  The  law,"  says  this  learned  Judge,  in  Whitehead  v.  Ander- 
son  (d),  "is  clearly  settled,  that  the  unpaid  vendor  has  a  right 
to  retake  the  goods  before  they  have  arrived  at  the  desti- 
nation originally  contemplated  by  the  purchaser,  unless  in 
the  meantime  they  have  come  to  the  actual  or  constructive 
possession  of  the  vendee.  If  the  vendee  take  them  out  of 
the  possession  of  the  carrier  into  his  own,  before  their  ar- 
rival, with  or  vithout  the  consent  of  the  carrier  (e),  tliere 

(b)  3  fi.  &  P.  320.  Co.  stopped  payment  on  the  21»t;  and 

(c)  5  East,  175,  on  the  22nd  and  28rd,  demanded  the 
(rf)  9  M.  &  W.  634.  lead,  which  the  captain  refused  to  de- 
(«)  So,  on  the  other  hand,  the  transit  liver,  alleging  that  the  defendants  had 

win  not  he  at  an  end  although  the  ac-  stopped  it  on  account  of  their  fiiilure. 

tual  deliyery  to  the  consignee  has  been  On  the  28th,  the  lead  being  then  in  a 

preyented  merely  by  the  unauthorised  lighter  belonging  to  the  defendants,  a 

and  tortious  act  of  the  carrier.    This  is  letter  arrived  from  the  plaintiff  claiming 

illustrated  in  Jackton  v.   Nichols    5  to  stop,  which  was  shewn  to  the  defend- 

Bing.  N.  C.  508.     There,  M.  &  Co.,  ants,  and  the  lead  demanded  from  them. 

London  merchants,  contracted  with  the  The  question  was,  whether  the  transit 

plaintiff  for  the  purchase  of  a  quantity  was  at  an  end.'     The  actual  delivery 

of  lead,  payable  by  bill.     The  lead  ar-  to  the  vendees,  it  will  be  observed,  had 

rived  in  the  river  on  the  21stof  Janu-  been  prevented  by  the  unauthorised 

aiy.     The  ship  did  not  unload  at  a  and  tortious  act  of  the  captain.     Did 

whar^  but,  as  on  former  occasions,  de-  this  act  vary  the  rights  of  the  parties? 

livered  in  the  stream.    The  defendants,  If  it  did  not,  it  is  clear  the  goods  had 

who  were  wharfingers,  by  order  of  M.  not  reached  their  final  destination,  being 

&  Co.,  undertook  the  delivery.     M.  &  in  a  course  of  passage  from  the  ship  to 
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seems  to  be  no  doubt  that  the  transit  would  be  at  an  end ; 
though,  in  the  case  of  the  absence  of  the  carrier's  consent, 
it  may  be  a  wrong  to  him,  for  which  he  would  have  a  right 
of  action.  This  is  a  case  of  actual  possession,  which  cer- 
tainly did  not  occur  in  the  present  instance.  A  case  of 
constructive  possession  is,  where  the  carrier  enters,  express- 
ly or  by  implication,  into  a  new  agreement,  distinct  from 
the  original  contract  for  carriage,  to  hold  the  goods  for  the 
consignee  as  his  agent,  not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destination,  pursuant  to  that 
contract,  but  in  a  new  character,  for  the  purpose  of  custody 
on  his  account,  and  subject  to  some  new  or  further  order 
to  be  given  to  him"  (/). 


the  yendees"  warehouse;  they  had  been 
taken  possession  of  by  the  lightennan, 
but  had  not  reached  the  point  to  which 
he  was  to  carry  them;  they  were  in 
his  handa  for  the  porpose  of  being  for- 
warded. The  Court  held,  that  the  act 
of  the  captain  made  no  difference,  and 
the  point  is  thus  aigoed  by  TmcUd, 
C.  J. : — **  It  was  urged  on  the  part  of 
the  defendants,  on  the  authority  of  the 
dictum  of  Lafpretiecj  J.,  in  BoktUngk  v. 
/i^&9  (3  East,  394),  that  the  tortious 
act  of  a  third  person  should  not  preju- 
dice the  rights  of  the  parties ;  and,  con- 
sequently, that  the  demand  made  by 
the  clerk  of  M.  k  Co.,  on  the  24th, 
and  the  unlawful  refusal  to  deliTer,  was 
tantamount  to  a  delivery.  But  it  is  to 
be  recollected,  in  the  first  place,  that 
the  obserration  of  Mr.  Justice  Lawrtnoe 
was  made  in  the  case  of  a  demand  by 
the  consignor  for  the  purpose  of  re- 
vesting his  property  in  the  goods,  and 
not  in  the  case  of  a  vendee.  And,  in 
the  second  place,  that  here  ihe  goods 
had  not  actually  reached  the  terminus 
of  their  delivery  when  the  demand  of 
the  vendee  took  place;  and  although  it 


might  be  conceded  to  be  the  better 
opinion,  that,  if  the  vendee  actually  re- 
ceives the  possession  of  his  goods  on 
their  passage  to  him,  and  before  the 
voyage  has  completely  terminated,  the 
delivery  is  complete,  and  the  right  of 
stoppage  gone;  yet  no  authority  has 
been  cited  for  the  position,  and  the 
principle  seems  the  other  way,  that  a 
mere  demand  by  the  vendee,  without 
any  deliveiy,  before  the  voyage  has 
completely  terminated,  deprives  the 
consignor  of  his  right  of  stoppage.^ 

(/)  It  is  stated  in  nearly  the  same 
terms,  by  the  same  learned  Judge,  in 
WetiiworihY.  OutkuxtUe,  10M.&W.450; 
and,  in  a  form  not  substantially  ditSet- 
ent,  in  GUtson  v.  Carruthen^  8  Id.  334, 
and  in  Jamesy,  GfiffUty  2  Id.  632.  In 
the  case  last  cited  (Id.  637),  it  is  al- 
so thus  neatly  put  by  Lord  Abrnger^ 
C.  B. : — ^  I  consider  the  law  to  be  well 
settled,  that  in  all  cases  of  the  sale  and 
transmission  of  goods,  the  trantitus  is  at 
an  end  when  the  property  comes  either 
into  the  actnal  possession  of  the  vendee, 
or  to  that  place  where,  by  his  authority, 
they  are  destined  to  come  for  his  use, 
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1 6.  In  giving  some  account  of  the  cases  on  this  subject, 
it  does  not  appear  to  be  necessary  to  go  farther  back  than 
Dixon  y.Baidwen  (g),  a  leading  authority,  where  Lord  EUen- 
borough  laid  down  the  principle  on  which  all  the  subsequent 
cases  hare  gone.  It  appeared  that  the  Battiers,  traders 
in  London,  had  been  in  the  habit  of  ordering  goods  from 
the  defendants,  cotton  manufacturers  in  Manchester,  to  be 
sent  to  M.  &  Co.  -at  Hull,  for  the  purpose  of  being  shipped 
to  their  correspondents  at  Hamburgh,  and  by  those  cor- 
respondents sent  to  the  persons  for  whom  the  goods  were 
intended.  When  the  goods  arrived  at  Hull,  M.  &  Co.  re- 
ceived orders  from  the  Battlers  when  and  to  whom  to  ship 
the  goods  at  Hamburgh.  In  the  course  of  these  dealings, 
the  Battlers  sent  orders  to  the  defendants  for  certain 
goods  "  to  be  forwarded  to  M.  &  Co.  to  be  shipped  for  Ham- 
burgh, as  usual,''  and  suspended  payment  while  these 
goods  remained  in  the  hands  of  M.  &  Co.  The  defendants 
immediately  stopped  the  goods  in  the  hands  of  M.  &  Co., 
and  afterwards  obtained  possession  of  them;  and,  having 
refused  to  deliver  them  up  to  the  assignees,  this  action 
was  brought  to  recover  them.  A  member  of  the  firm  of 
M.  &  Co.,  being  examined  as  a  witness,  stated,  that,  at  the 
time  of  the  stoppage  of  the  goods,  they  held  them  for 
the  Battlers,  and  at  their  disposal,  and  were  waiting  for 
order&  On  these  facts  the  question  was,  whether  the 
transit  was  terminated,  and  the  right  of  stoppage  gone,  on 
the  arrival  of  the  goods  at  the  warehouse  of  M.  &  Co. — 

and  to  await  his  orders:  where  there  is  ed  by  Lord  Alvcadey.     See  also  JoMt 

nothing  further  to  be  done  with  the  v.  Jones,  8  M.  &  W.  431. 

goods  but  to  sell  them  to  a  customer,  or  (g)  5  East,  175.     And  see  Jaekaon 

to  apply  them  to  his  own  ase;  where,  t.  Nichoi,  6  Bing.  N.  C.  508,  for  illns- 

in   effect,  there  is  to  be  no  further  tration  of  the  principles  laid  down  in 

change  of  possession  till  a  change  of  Dixon  v.  Baldwen^  though,  under  the 

property  takes  place,  the  transit  is  at  circnmstances,  the  transUus  was  held 

an  end.  *'    And  see  MUU  t.  Ball,  2  B.  not  to  be  at  an  end;  and  DitNm  v.  YaUi, 

k  P.  461,  where  it  is  very  clearly  stat-  5  B.  &  Ad.  313.      (^,sJ^. 
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whether,  in  other  words,  on  arrival  at  this  stage,  the  goods 
were  to  be  considered  as  constructively  delivered  to  the 
What  vendees?     "Here,"  said  Lord  Ettenborough,  "the  goods 

Sf  tSeSSn-^  had  so  far  gotten  to  the  end  of  their  journey,  that  they 
■•^-  waited  for  new  orders  from  the  purchasers  to  put  them 

again  in  motion,  to  communicate  to  them  another  sub- 
stantive destination,  and  that  without  such  orders  they 
would  continue  stationary."  Upon  these  grounds,  he  con- 
cluded, that  the  goods  had,  before  their  stoppage  by  the 
defendants,  arrived  at  their  ultimate  place  of  destination 
as  between  buyer  and  seller,  and,  consequently,  that  they 
had  no  right  to  stop  them  as  in  transitu  (h). 
ij^J/'  In  Coates  v.  Railton  (V),  cotton  goods  were  purchased 
from  the  plaintiffs  by  the  defendants,  commission- agents 
at  Manchester,  for  A.,  to  be  sent  to  Lisbon.  The  defend- 
ants were  also  packers  and  warehousemen.  A.  having  no 
warehouse  at  Manchester,  the  goods  were  delivered  to  the 
defendants  to  be  forwarded  to  Lisbon,  and  were  still  in 
their  warehouse  when  news  reached  Manchester  that  the 
vendee  had  failed.  The  plaintiffs  stopped  the  goods  in  the 
hands  of  the  defendants.  Some  difficulty  seems  to  have 
arisen  from  the  fact  of  the  defendants  being  warehouse- 
men as  well  as  the  general  agents  of  the  vendee;  though 
it  is  difficult  to  perceive  on  what  principle  this  could, 
under  the  circumstances,  affect  the  mutual  relations  of 
vendor  and  vendee,  the  defendants,  whatever  other  busi- 
ness they  might  carry  on,  being,  <pwad  this  particular  trans- 
action, mere  forwarding  agents.  The  Court,  being  of  opin- 
ion that  this  circumstance  was  immaterial,  held  it  to  be 
"  quite  clear,  that  as  the  goods  were  purchased  of  the  ven- 
dors to  be  sent  to  Lisbon,  the  latter  had  a  right  to  stop 
them  so  long  as  they  were  in  a  course  of  conveyance  to 

(A)  See  ludur  ▼.  Humphry,  4  Bing.  (t)  6  B.  &  C.  422;  NieMl$  v.  £e 

516;  Aherman  ▼.  Huntphmry^  1  Car.  k      Feuvre^  2  Bing.  N.  C.  81,  &  P. 
P.  53. 
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Lisbon,"  that  being  the  place  of  their  destination  as  be- 
tween the  buyer  and  the  seller 

Dodson  V.  Wentworik  (j)  is  an  example  of  the  same  prin- 
ciple, and  scarcely  differs  from  the  two  last  cases.  There, 
W.,  having  ordered  of  the  plaintiff  a  quantity  of  flax  "  to  be 
sent  to  Boroughbridge  as  usual,''  the  flax  was  shipped  ac- 
cordingly under  a  bill  of  lading,  "  to  be  delivered  at  Bo- 
roughbridge to  W.,  Mickley  Mill,  near  Ripon,  or  his  assigns, 
he  or  they  paying  freight  for  the  said  goods  158.  per  ton, 
delivered  free  in  Boroughbridge."  On  arrival  at  York  the 
flax  was  transhipped  into  a  boat  belonging  to  the  Ripon  Fly 
Boat  Company,  from  whence  it  was  landed  at  Borough- 
bridge,  and  there  lodged  in  a  warehouse  belonging  to  the 
Ouse  Navigation  Company,  which  had  no  connection  with 
the  Fly  Boat  Company.  W.  having  stopped  payment,  the 
plaintiff  wrote  to  the  canal  agent  at  Ripon,  desiring  him  not 
to  deliver  the  flax  to  W.  A  few  days  after  the  flax  was  seized 
by  the  defendant,  under  an  execution  against  W.,  who  had 
never  claimed  the  flax,  or  exercised  any  act  of  ownership 
over  it  It  was  proved  that  goods  addressed  to  W.  were  al- 
ways put  by  for  him  iAto  the  warehouse  of  the  Ouse  Navi- 
gation Company,  imless  his  carts  were  ready  at  the  time  of 
landing  to  receive  them;  and  that  they  were  considered  to 
be  at  his  risk,  as  no  wharfage  or  warehouse  charges  were 
ever  made  in  respect  of  them;  and  that,  when  he  sent  for 
them,  or  directed  them  to  be  delivered  to  third  parties, 
they  were  delivered  accordingly,  without  further  commu- 
nication with  the  Fly  Boat  Company.  On  the  principles 
laid  down  in  JDi^on  v.  Baldwen,  the  right  of  stoppage  was 
clearly  gone;  for,  Boroughbridge  was  the  place  of  destina- 
tion of  the  flax  as  between  the  parties  to  the  sale,  and  on 
arrival  there  its  further  transmission  depended  on  orders 
to  be  received  from  the  vendee.     It  was  attempted  to  be 

0*)  4  M.  &  G.  1088. 
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argued,  that  the  Ouse  Navigation  Company  could  not  be 
considered  as  holding  the  goods  for  W.,  inasmuch  as  no 
wharfage  or  warehouse  duties  were  paid  by  him;  but  Tin- 
dot,  C.  J.,  very  justly  observed  in  answer,  that,  "  it  might 
be  an  object  with  the  Company  to  provide  such  accommo- 
dation for  parties  without  charge,  as  an  inducement  to 
them  to  send  goods  by  the  canal,  the  Company  considering 
themselves  sufficiently  remunerated  by  the  tolls." 

Depositor         17.  The  warehouse  of  the  carrier  entrusted  with  the  de- 

the  goods  in 

warehoJiS '  livery  of  the  goods  to  the  vendee  is  primd  fade  a  mere 
SS*SlS^  st«€^  '^^  *^®  course  of  transit.  When  goods  are  sent  by  a 
carrier  they  do  not  reach  the  end  of  their  journey  until 
they  have  been  actually  or  constructively  delivered  to  the 
consignee.  The  deposit  of  them  by  the  carrier  in  his 
warehouse  is  but  a  continuation  of  the  carrier's  custody, 
and  the  goods  may  therefore  be  stopped  in  it  It  is  possible, 
however,  for  the  consignee  so  to  use  the  warehouse  of  the 
carrier  as  to  make  it  pro  hdc  vice  his  own,  so  that  instead 
of  its  being  a  stage  on  the  journey  it  becomes  the  terminus^ 
and  on  the  goods  ariving  there  the  right  of  stoppage  is 
gone.  The  question  in  every  case  is,  whether  the  conduct 
of  the  consignee  has  been  such  as  to  make  the  warehouse 
of  the  carrier  his  own  ?  If  he  have,  the  transit  may  be 
terminated  when  the  goods  reach  the  carrier's  warehouse, 
the  carrier  ceasing  to  be  an  agent  to  forward,  and  becom- 
ing under  a  new  contract  an  agent  to  hold  the  goods  for 
the  vendee.  In  which  of  these  characters  the  carrier  holds 
them,  will,  of  course,  depend  upon  the  peculiar  circum- 
stances of  each  case.  In  Richardson  v.  Ooss  (k),  Charnbi^e,  J., 
intimated,  that,  in  his  opinion,  if  a  man  be  in  the  habit  of 
using  the  warehouse  of  his  wharfinger  as  his  own,  and 
make  that  the  repository  of  his  goods,  the  transitus  will  be 

(*)  3B.  &  p.  119. 
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at  an  end  when  the  goods  arriye  at  such  warehouse.  Lord 
Alvanley,  in  Scott  v.  Pettit{l\  after  expressing  his  concur- 
rence in  this  opinion,  proceeded,  "  I  take  the  case  of  the 
packer,  cited  in  EUia  y.  Hrnvt,  to  amount  to  no  more  than 
this,  that  if  a  man,  living  at  a  distance,  or  living  abroad, 
order  goods  to  be  sent  to  B.,  his  packer,  in  order  that  ^ 
B.  may  hand  them  on  to  him,  in  such  case  B.  is  a  mere 
middle-man  with  respect  to  the  right  of  stopping  in  tran- 
situ. And  in  Leeds  v.  Wright  (m),  we  held,  that  the  goods, 
though  remaining  in  the  packer's  custody,  had  arrived  at 
the  end  of  their  journey,  for  the  packer  in  that  case  was 
not  merely  a  middle-man."  In  the  principal  case,  cotton 
goods  were  forwarded,  pursuant  to  a  previous  order,  to  A., 
addressed  to  him  at  the  Bull  and  Mouth,  London,  whence 
they  were,  under  a  general  direction,  sent  to  the  defendant, 
his  packer,  A.  having  no  warehouse  in  London.  While 
the  goods  remained  there,  A.  became  bankrupt,  and  the 
question  was  whether  they  had  reached  the  termination  of 
the  transit.  On  the  principles  which  had  been  laid  down  by 
his  Lordship,  the  transit  was  clearly  at  an  end,  "for  if  the 
bankrupt  had  no  warehouse  to  receive  the  goods  but  that 
of  the  packer,  the  tramsitus  never  could  be  at  an  end  if  it 
did  not  end  there."  Rowe  v.  Pickford  (n)  was  nearly 
identical  in  circumstances,  and  was  governed  by  the  same 
principles. 

In  the  cases  hitherto  mentioned  the  consignee  had  no 
warehouse  of  his  own;  but  this  is  by  no  means  an  essential 
ingredient  It  may  equally  appear  from  other  circum- 
stances that  the  consignee  has  made  the  carrier's  ware- 
house his  own.  Thus,  in  Foster  v.  Frampton(o)y  the  de-  i0f^^^ 
fendants,  wholesale  grocers  .in  London,  had,  by  the  order  of 
A.,  a  grocer  in  Birmingham,  sent  down  by  a  Birmingham 
carrier  a  quantity  of  lump  and  raw  sugar.     On  its  arrival, 

(0  3  B.  &  P.  469.  (»)  8  Tannt  83. 

{m)  3  B.  &  P.  320.  (o)  6  B.  &  C.  107. 
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the  carrier  gave  notice  to  A.,  who  removed  the  lump  sugar 
to  his  premises  and  took  samples  of  the  raw,  but  desired 
that  it  might  remain  in  the  carrier's  warehouse  until  he 
received  further  directions.  A.,  for  his  own  convenience, 
frequently  left  bulky  articles  in  the  carrier's  warehouse 
for  a  considerable  time  after  their  arrival  Before  they 
were  removed  A.  became  bankrupt  The  Court  held  that 
the  transit  was  at  an  end,  for  reasons  which  are  thus  stated 
by  Bayley,  J. : — "  Where  a  man  orders  goods  to  be  de- 
livered at  a  particular  place,  the  transitus  continues  until 
they  are  delivered  to  the  consignee  at  that  place;  but  that 
must  be  imderstood  of  a  delivery  in  the  ordinary  course  of 
business;  for,  if  the  consignee,  before  the  goods  reach  their 
ultimate  destination,  postpones  the  delivery,  or  does  any 
act  which  is  equivalent  to  taking  actual  possession  of  them, 
the  trandtua  is  at  an  end.  Now,  here,  the  bankrupt  has 
done  such  an  act;  for  he  not  only  postponed  the  delivery, 
which  would  have  taken  place  in  the  ordinary  course  of 
business,  but  he  took  samples,  and  directed  the  carrier  to 
keep  the  goods  in  his  warehouse  until  he  received  further 
directions.  From  that  time  the  carrier  became  the  ware- 
houseman of  the  bankrupt,  and  the  goods  were  as  much 
in  possession  of  the  latter  as  if  he  had  taken  them  into  his 
own  warehouse"  (p).  Holroyd,  J.,  added — "The  transit 
of  the  goods  was  at  an  end  by  the  act  of  the  consignee's 
treating  the  goods  as  his  own  property,  taking  part  to  his 
own  premises,  and  directing  the  other  part  to  remain  in 
the  warehouse  of  the  carrier.  From  that  moment  the 
latter  ceased  to  be  a  carrier,  and  became  a  mere  bailee"  (g). 
Allan  V.  Qripper  (r)  is  a  case  of  the  same  kind,  though 
somewhat  stronger  in  its  circumstances.  There,  goods  were 
conveyed  by  a  carrier  by  water  and  deposited  in  his  ware- 


(p)  FoiUr  T.  Framptonj  6  B.  Ai  C  {q)  Id.  109. 

108.  (r)  2  0.*  J.  218. 
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house  for  the  convenience  of  the  vendee,  to  be  delivered 
out  as  he  should  want  them;  and  the  transitus  was  held 
to  be  at  an  end,  although  it  appeared  that  the  carrier 
claimed  to  have  a  lien  on  the  goods. 

1 8.  Taking  samples,  gauging,  coopering,  and  other  like  how  tu 
acts,  do   not   necessarily  imply   constructive  possession.  SSchinl^oie 
The  effect  to  be  riven  to  them  must  in  every  case  depend  muo  by  the 

^  *=*  .^  X  vendee  may 

on  its  special  circumstances  (s).  In  Whitehead  v.  Ander-  ^^^^^^ 
son  (t),  on  the  arrival  at  her  destination  of  a  timber-laden  5^f^°"  ^^ 
ship,  the  agent  of  the  assignees  of  the  vendee,  who  had 
become  bankrupt,  went  on  board  and  told  the  captain  he 
had  come  to  take  possession  of  the  cargo.  He  went  into 
the  cabin,  into  which  the  ends  of  the  timber  projected, 
and  saw  and  touched  the  timber.  When  the  agent  first 
stated  that  he  came  to  take  possession  of  the  timber,  the 
master  made  no  reply;  but  subsequently,  at  the  same  in- 
terview, told  the  agent  he  would  deliver  him  the  cargo 
when  he  was  satisfied  about  the  freight.  They  then  went 
on  shore  together,  and  shortly  afterwards  a  notice  of  stop- 
page in  transitu  was  served  on  the  mate,  who  had  charge 
of  the  cargo.  The  Court  held  that  these  circumstances 
did  not  amount  to  a  constructive  possession  by  the  as- 
signees so  as  to  determine  the  right  to  stop.  Parke,  B., 
thus  states  the  grounds  of  the  decision : — "  It  appears  to 
us  to  be  very  doubtful  whether  an  act  of  marking  or  taking 
samples,  or  the  like,  without  any  removal  from  the  pos- 
session of  the  carrier,  so  as  though  done  with  the  intention 
to  take  possession,  would  amount  to  a  constructive  pos- 
session, unless  accompanied  with  such  circumstances  as 
to  denote  that  the  carrier  was  intended  to  keep,  and  as- 
sented to  keep,  the  goods  in  the  nature  of  an  agent  for  cus- 
tody. .    .    .  But  it  is  unnecessary  to  determine  this  point, 

(»)  Diaott  T.  Yates,  5  B.  &  Ad.  313.  {t)  9  M.  &  W.  518 


^24  Stoppage  in  Transitu.  [Chap.  IV. 

as  there  is  no  finding  in  this  case  even  of  any  act  done  to 
the  timber  with  intent  to  take  the  possession.  It  is  said^ 
indeed,  that  the  agent  of  the  assignees  touched  the  tim- 
ber, but  whether  by  accident  or  design  is  not  stated.  There 
being  then  no  such  act  of  ownership,  it  seems  to  us,  that 
unless,  by  contract  with  the  captain,  express  or  implied, 
the  relation  in  which  he  stood  before,  as  a  mere  instru- 
ment of  conveyance  to  an  appointed  place  of  destination, 
was  altered,  and  he  became  the  agent  of  the  consignee  for 
a  new  purpose,  there  was  no  constructive  possession  on 
the  part  of  the  vendee.  There  is  no  proof  of  any  such 
contract.  A  promise  by  the  captain  to  the  agent  of  the 
assignees  is  stated;  but  it  is  no  more  than  a  promise, 
without  a  new  consideration^  to  fulfil  the  original  con- 
tract, and  deliver  in  due  course  to  the  consignee  on  pay- 
ment of  freight." 

Effect  ot  19.  It  sometimes  happens,  when  the  consignee  is  in  in- 

j^o'own-  solvent  or  failing  circumstances,  that  he  is  unwilling  to 
ISid'^tton  receive  the  goods  sent  to  him,  at  the  same  time  that  he  is 
^  otIISSP"  reluctant  to  avow  the  reason  for  such  unwillingness.  As 
rency.  q^^  couflict  of  houcst  principle  with  private  feelings  com- 

monly occurs  just  at  the  point  where  the  right  of  stoppage 
is  about  being  put  an  end  to  by  the  arrival  of  the  goods  at 
their  final  destination;  and  as  the  conduct  of  the  consig- 
nee, from  his  position,  is  frequently  of  an  equivocal  charac- 
ter,— questions  of  great  difficulty  sometimes  arise,  under 
such  circumstances,  in  determining  whether  the  transit 
has  been  completed  or  not:  for,  if  the  transit  has  been 
completed,  the  consignee,  as  against  his  creditors,  can  no 
longer  repudiate  the  contract  A  point  of  this  kind  was 
•fb^fS  i^^ch  considered  in  James  v.  Griffin  {u).  There  S.  ship- 
ped a  quantity  of  lead  on  board  the  Fanny  and  the  Cum- 
berland, consigned  to  E.,  who  had  a  counting-house  and 

(«)  1  M.  &  W.  20;  &  C,  after  a  new  trial,  2  M.  &  W.  623. 
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warehouse  in  the  city,  deliverable  at  London,  "in  the 
river  Thames."  On  their  arrival,  the  captains  called  at 
E/s  counting-house,  and  there  saw  his  son,  E.  not  being 
within,  and  were  urgent  to  have  the  lead  taken  out  and 
landed  immediately.  The  son  communicated  this  message 
to  E.,  and  by  his  direction  went  to  the  captains,  and  direct- 
ed them  to  land  the  lead  on  the  defendant's  wharf.  E.  had 
been  in  the  previous  habit  of  having  goods  consigned  to 
him  landed  at  this  wharf  under  his  written  order,  and  hav- 
ing them  forwarded  thence  to  his  warehouse.  E.,  the  son, 
then  went  to  the  defendants,  and  told  them  to  land  the 
lead;  and  in  reply  to  an  inquiry,  whether  it  was  to  be  car- 
ried away,  answered,  he  did  not  know  whether  they  would 
take  it  away  or  not:  and  the  defendants  having  asked 
whether  they  had  not  better  pile  it  away,  the  other  assent- 
ed. The  lead  was  accordingly  landed  at  the  defendants' 
wharf,  and  piled  up  there,  A  few  days  after,  the  defend- 
ants received  a  letter  from  S.,  directing  them  to  stop  the 
lead,  E.  having  refused  to  accept  a  bill  drawn  for  the  price, 
E.  shortly  afterwards  became  bankrupt.  In  an  action  by 
the  assignees  for  the  lead,  K,  being  examined  as  a  wit- 
ness, said,  that  at  the  time  of  the  arrival  of  the  lead  he 
was  in  embarrassed  circumstances;  and  that  the  order  , 
given  by  his  direction  to  the  captains  was  for  their  accom- 
modation. The  son  stated  also,  that  his  father,  on  giving 
him  the  directions,  told  him  that  he  did  not  intend  to  take 
the  goods;  but  this  was  not  communicated  to  the  defend- 
ants. Lord  Ahinger^  C.  B.,  directed  the  jury,  that  the 
question  was,  whether  the  defendants  received  the  lead  as 
the  agents  of  E.,  or  not?  If  they  did,  the  verdict  ought  to 
be  for  the  plaintiffs.  He  also  stated,  that,  in  his  opinion, 
E.'s  intention  in  leaving  the  goods  at  the  wharf  was  not 
of  any  consequence,  not  being  communicated  to  the  de- 
fendants. There  was  a  verdict  for  the  plaintiffs ;  but  the 
Court,  being  of  opinion  that  the  Judge  was  wrong  on  both 

Q 
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points, — ^that  evidence  of  E/s  intention  was  properly  admis- 
sible, although  not  disclosed  to  the  defendants;  and  that  the 
proper  question  to  be  left  to  the  jury  was,  "  whether  the 
goods  were  received  by  the  defendants,  as  agents,  to  for- 
ward them,  or  whether  they  had  arrived  at  their  ultimate 
place  of  destination  (x)V' — ^granted  a  new  trial.  Parke,  B., 
observed,  "  The  question  for  the  jury  was,  whether  the  act 
of  the  son  was  a  taking  possession  by  the  bankrupt,  eo  a/nimo, 
as  owner.  If  it  was,  the  transitus  was  at  an  end ;  if  not,  and 
he  merely  meant  to  take  possession  for  a  limited  purpose, 
for  the  benefit  of  the  seller,  the  transitus  was  not  at  an  end. 
There  is  certainly  every  reason  here  to  believe  that  the  lat- 
ter was  the  case,  because  his  instructions  to  the  son  ap- 
pear to  give  an  authority  to  take  possession  for  the  latter 
limited  purpose  only."  And  AldersoUy  B.,  added,  "  It 
seems  to  me  that  the  instructions  of  the  bankrupt  to  his 
son  were  material  to  be  given  in  evidence,  to  shew  what 
was  the  authority  to  take  possession  of  the  goods — whether 
it  was  given  with  the  intention  of  taking  possession  as  own- 
er, or  not."  The  case  came  on  again  for  trial  before  his  Lord- 
ship, and  the  jury  found,  a  second  time,  a  verdict  for  the 
plaintiffs.  The  evidence  of  K's  intention  not  communicated 
to  the  defendants  was  again  received  with  reluctance  by  Lord 
A  linger;  and  the  jury,  at  his  request,  having  returned  that 
this  evidence  did  not,  and,  in  their  opinion,  ought  not  to 
influence  their  verdict,  his  Lordship,  nevertheless,  gave  the 

(j?)  The  Chief  Baron  thus  explained  been  left  to  the  jury,  is,  whether  the 

the  nature  of  the  mistake  into  which  he  possession  taken  of  the  goods  by  the 

fell  on  the  first  trial:—'*  Here  the  bank-  defendants  was  for  the  benefit  of  the 

rupt  had  great  reluctance  to  receiye  the  bankrupt  as  otcner :  whereas  the  only 

goods  at  all,  and  received  them  at  last  question  I  left  was,  whether  the  de- 

only  under  the  pressure  of  the  incon-  fendants  took  possession  of  them  as  his 

Tenience  complained  of  by  the  captains.  agents.    I  ought  to  have  qualified  it 

They  are  then  received,  under  his  direc-  fiirther — whether,  supposing  them  his 

tions,  by  the  wharfingers;  at  the  same  agents,  they  received  the  goods  as  his 

time  he  tells  his  son  he  will  not  have  agents  to  take  possession  for  his  own 

them  himself.  He  takes  possession  only  benefit,  or  only  to  keep  them  for  the 

for  the  benefit  of  the  vendor.    Theques-  seller:"  (Id.  29). 
tion,   thersfore,  which  ought  to  have 
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defendants  leave  to  jnove  to  enter  a  nonsuit,  ''  if  the  Court 
should  think  the  intention  so  declared  was  evidence,  and  if, 
as  matter  of  law,  it  was  of  sufficient  weight  to  entitle  the 
defendants  to  a  verdict ""  The  Court  made  the  rule  abso- 
lute for  a  nonsuit.  Parke  and  Alder sony  BB.,  on  this  ques- 
tion coming  before  the  Court  (y),  seem  to  have  thought 
that  they  had  already  decided,  that  the  non-disclosure  of 
E/s  intention  made  no  difference,  when  they  determined 
that  the  proper  question  to  be  put  to  the  jury  was,  quo 
animo  the  act  of  landing  the  lead  by  the  bankrupt's  order 
was  done?  In  a  very  elaborate  and  instructive  judgment, 
Parke,  B.,  shews  that  the  effect  of  this  act  must  depend 
entirely  on  E/s  intention  in  giving  the  order;  that  there 
could  be  no  doubt  that  his  intention  was,  not  ''to  take 
possession  as  owner;"  that  evidence  might  be  taken  of  that 
intention,  although  he  had  not  disclosed  it ;  that  such  in- 
tention was  clearly  proved  by  his  son,  and  might,  in  his 
opinion,  have  been  proved  by  the  bankrupt  himself 

A  state  of  circumstances  nearly  similar  occurred  in  Ed- 
wards V.  Brewer  {z).  The  plaintiff  had  contracted  to  sell 
to  C.  a  quantity  of  iron  pipes,  "  to  be  delivered  in  the 
Thames."  C.  gave  his  acceptance  at  four  months  in  pay- 
ment On  the  arrival  of  the  shipment  in' the  river,  the 
captain  called  at  C/s  office  and  saw  his  clerk,  who  told 
him  C.  was  from  home.  The  captain  pressed  him  to  send  a 
craft  for  the  goods,  and  said,  that  if  he  did  not,  he  should 
be  obliged  to  land  them  at  Griffin's  wharf,  which  belonged 
to  the  defendants.  Two  days  after,  the  clerk  wrote  to  the 
captain,  saying,  "  C.  is  from  home,  but  I  think  you  had 
better  land  the  pipes  at  Griffin's  wharf,  on  his  account/' 
They  were  landed  accordingly,  with  "freight  and  charges" 
set  opposite  to  them,  but  not  in  the  name  of  any  party  as 
consignee;  the  meaning  of  which  was,  that  the  wharfingers 
were  to  receive  the  freight  and  charges  for  the  captain  be- 

(tf)  2  M.  &  W.  623.  (t)  2  M.  &  W.  375. 

q2 
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fore  delivering  the  goods.  Shortly  after  C.  became  bank- 
rupt; and  on  the  same  day  the  wharfingers  received  a  no- 
tice from  the  plaintiff  to  stop  the  goods.  It  appeared,  on 
the  evidence  of  the  clerk,  that  at  the  time  he  wrote  the 
above  note,  he  knew  C.  to  be  in  difficulties,  and  that  he 
had  had  no  communication  with  him  on  the  subject,  but 
acted  in  the  exercise  of  his  own  discretion.  On  these  facts 
the  Court  was  of  opinion,  that  what  C.  did  amounted  to 
nothing;  that  the  goods  were  landed  for  the  purpose  of  re- 
lieving the  captain,  and  not  with  an  intention  on  the  part 
of  C.  or  his  agent  to  take  the  goods;  and  that  Griffin's 
wharf  was  only  a  place  of  deposit  in  transitu,  and  not  a 
place  of  reception  for  the  vendee. 

Effect  of  re-        20.  In  Hurry  Y.Mangles{a\  the  vendors,  in  whose  posses- 
houaerent     siou  the  goods  had  remained  from  the  time  of  the  sale,  had 

by  Tcndor. 

accepted  warehouse  rent  from  the  sub- vendee;  this  was  held 
to  be  a  "complete  transfer  of  the  goods"  to  him.  "If," 
said  Lord  EUenborough,  "  I  pay  for  part  of  a  warehouse,  so 
much  of  it  is  mine.  This  is  an  executed  delivery  from  the 
seller  to  the  buyer.  .  .  It  would  be  overturning  all  prin- 
ciples to  allow  a  man  to  say,  after  accepting  warehouse 
rent,  '  the  goods  are  still  in  my  possession,  and  I  will  detain 
them  till  I  am  paid.'  The  transitu^  was  at  an  end;  the 
goods  were  transferred  to  the  person  who  paid  the  rent, 
as  much  as  if  they  had  been  removed  to  his  own  ware- 
house and  there  deposited  under  lock  and  key."  It  fol- 
lows, on  the  same  principle,  that  a  wharfinger  or  other  de- 
positary of  the  goods,  being  a  third  person,  cannot  dispute 
the  title  of  a  vendee  or  a  sub-vendee  after  he  has  acknow- 
ledged that  he  holds  the  goods  for  him  (6).  It  was  held 
by  Lord  EUenborough,  in  Hamian  v.  Anderson  (c),  that  a 

(a)  1  Camp.  452;  and  BeeTTtnAwT.  207,  where  the  facts  are  more  fully 

HanaU,  9  B.  &  C.  372.  stated;  Chding  t.  JKmte,  7  Bing.  339. 

{b)  Stonard  v,  DunJan^  2  Camp.  344;  (c)    2  Camp.  243;   see  Towtdey  ▼. 

Haw9  V.  Wat9on^  2  B.  &  C.  640,  and  Crwnpy  4  Ad.  &  E.  68,  where  the  ven- 

■ee  Barton  ▼.  Bcddington^  1  C.  &  P.  dor  was  alao  wharfinger. 
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transfer  into  tlie  name  of  the  purchaser,  pursuant  to  a  de- 
livery order  from  the  vendor,  puts  an  end  to  the  right  of 
stoppage,  this  being  "an  executed  delivery,  as  much  as 
if  the  goods  had  been  delivered  into  his  own  hands/'  In  a 
subsequent  stage  of  the  same  cause,'  his  Lordship,  with  the 
concurrence  of  the  rest  of  the  Court,  went  a  step  further, 
and  held,  that  "  after  the  note  was  delivered  to  the  whar- 
fingers, they  were  bound  to  hold  the  goods  on  account  of 
the  purchaser.  The  delivery  note  was  sufficient,  without 
any  abtual  transfer  in  their  books.  From  thenceforth  they 
became  the  agents  of  the  bankrupt  They  themselves 
might 'have  a  lien  on  the  goods,  and  be  justified  in  detain- 
ing them  till  that  was  satisfied;  but,  as  between  vendor 
and  vendee,  the  delivery  was  complete,  and  the  right  to 
stop  in  transitu  was  gone.'' 

In  Miles  v.  Gorton  (d),  a  quantity  of  hops  had  been  sold 
by  the  defendants,  under  an  invoice  which  expressed  that 
they  remained  "  at  rent"  Part  had  been  re-sold  and  deli- 
vered, the  sub-vendee  being  charged  with  warehouse  rent 
by  the  vendors,  which  he  paid.  The  residue  had  not  been 
removed  from  the  vendors'  warehouse  when  the  vendee  be- 
came bankrupt,  and  they  reftised  to  deliver  them  up  to  the 
assignees.  Vatiffhan,  B.,  having  referred  to  Bloxam  v.  San- 
ders {e),  "  as  shewing  that  the  charge  of  warehouse  rent 
does  not  destroy  the  vendor's  lien  for  the  price"  (/),  it  was 
insisted  that  the  case  was  rather  goyemed  by  Hun^  v. 
Mangles;  but  Bayley,  B.,  thus  disposed  of  the  argument: — 
"There  was  in  that  case  an  actual  payment  of  rent;  but, 
what  was  of  more  importance,  the  rights  of  a  third  party 
intervened,  and  it  was  the  third  party  who  paid  the  rent  as 
for  his  goods,  and  who  paid  that  rent  at  a  time  when  the 
right  of  lien  was  at  all  events  suspended.  Here  the  goods 
in  question  were  not  sold  to  a  third  party ;  and  the  men- 
tion of  warehouse  rent  in  the  invoice  seems  only  to  amount 
to  a  stipulation  that  the  vendee  should  not  take  away  the 

(<0  2  C.  &  M.  504.  (fi)  4  B.  &  C.  041.  (/)  2  C.  &  M.  608. 
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goods  without  payment  of  the  rent  as  well  as  of  the  price. 
.  .  .  The  vendor  had  originally  a  right  to  hold  both  for  the 
price  and  the  rent;  and  I  think  that  the  effect  is  not  to 
make,  as  has  been  argued,  the  warehouse  of  the  vendor 
the  warehouse  of  the  vendee,  but  to  make  it  a  part  of  the 
contract  between  the  parties,  that  the  goods  are  not  to  be 
delivered  until  not  only  the  price  but  the  rent  is  paid." 

Effect  of  re-       21.  As  the  vcudor  may  preclude  himself  from  the  right 

sale  by  the  -  ,  .    .  *  ,  ,  , 

vendee.  of  Stoppage  by  receiving  rent  from  a  sub-vendee,  so  he  may 
by  also  giving  his  assent  to  a  resale  by  the  vendee;  such  an 
act  being  a  clear  recognition  of  the  title  of  the  latter.  In 
Stoveld  V.  Hughes  {g\  an  action  by  the  sub-vendee  against 
the  vendor  for  the  timber,  which  was  the  subject  of  sale, 
Lord  EUenhorough  said,  that,  when  the  resale  was  made 
known  to  the  vendor,  "  he  assented  to  it,  by  saying  very 
wdly  and  to  the  marking  of  the  timber  by  the  plaintiff's 
agent,  which  took  place  at  the  same  time.  If  that  be  not 
an  executed  delivery,  I  know  not  what  is  so."  With  re- 
ference to  the  effect  of  a  change  of  mark,  his  Lordship  had 
previously  observed — "  The  change  of  mark  from  A.  to  B. 
on  bales  of  goods  in  a  warehouse,  by  the  direction  of  the 
parties,  was  clearly  held  by  the  House  of  Lords,  in  a  late 
case,  to  operate  as  an  actual  delivery  of  the  goods;  and 
this,  after  three  days'  argument  at  their  bar;  though  I  own 
it  appeared  to  me,  that  the  case  only  required  to  be  stated 
in  order  to  be  disposed  of  at  once"  (A).  In  Oreen  v.  JETay- 
thome  (i),  the  vendors  were  held  to  have  impliedly  assent- 
ed to  a  sale  to  a  sub*vendee,  by  their  laches  in  not  prompt- 
ly replying  to  the  vendee's  letter  announcing  such  sub- 
sale,  and  requesting  them  to  deliver  the  goods  in  question 
to  the  sub-vendee.  All  acts  of  this  kind,  however,  are 
open  to  explanation :  and  in  order  to  preclude  the  ven- 
dor's  right  of  «topppge,  it  must  be  clearly  shewn  that  the 
acts  from  which  the*  actual  or  constructive  delivery  to  the 

(ff)  14  East,  308.  (A)  Id.  31Z  (•)  1  Stark.  447. 
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sub- vendee  is  to  be  inferred,  were  done  with  the  knowledge 
of  the  vendor,  and  were  assented  to  by  him. 

22.  The  vendor's  right  to  stop  in  transitu  is  not  affected  Right  of 

.  stoppage  not 

by  an  usage  for  carriers  to  retain  goods  as  a  lien  for  a  general  Jj^^.  u^n, 
balance  of  accounts?  between  them  and  the  consignee  (k) ; 
nor  would  the  carrier's  lien  for  the  carriage  of  the  parti- 
cular goods  in  question  affect  the  mutual  rights  of  vendor 
and  vendee  in  regard  to  the  right  of  stoppage,  though  the 
party  actually  entitled  to  the  goods  would  be  obliged  to 
satisfy  this  lien  before  he  could  demand  possession  from 
the  carrier  (l).    It  has  been  settled,  that  the  right  of  stop-  ^J^^^tf^ 
page  is  not  taken  away  by  part  payment  (tti).     A  vendor  -nor  by  an 
who  takes  the  vendee's  acceptance  in  payment  cannot  stop  JJ^n'JjJJJJ,- 
the  goods,  unless  the  vendee  become  bankrupt  or  insolvent  ^®^*^*^ 
during  its  currency;  on  that  event,  however,  or  in  case 
the  bill  should  be  dishonoured,  the  right  to  stop  revives, 
unless  in  the  meantime  the  vendor's  title  have  been  de- 
feated (n).     A  consignor,  who  holds  the  accepta^nce  of  the 
consignM'  for  part  of  the  goods,  may  stop  them  without 
tendering  back  the  bill  (o). 

An  act  intended  to  operate  as  a  stoppage  in  transitu  what  acts 

•■•  ^  X  *.    «=»  operate  as  a 

should  be  stated  to  be  done  eo  intuitu,  and  it  should  be  "toppage. 
done  adversely  to  the  vendee  (p). 

Whether  the  delivery  of  part  be  a  delivery  of  the  whole.  Effector  part 
so  as  to  put  an  end  to  the  right  of  stoppage,  depends  on 
the  intention ;  if  the  intention  be  to  separate  the  portion 
delivered  from  the  bulk  it  is  not  necessarily  a  delivery  of 
the  remainder  (5). 

(A)  Oppenheim  v.  Russell,  3  B.  &  P.  v.  OakUy,  16  Jur.  38. 

42.  (o)  Edwards  v.  Brewer,  2  M.  &  W. 

(0  Allan  V.  Gripper,  2  C.  &  J.  218.  375. 

(*«)  Hodgson  v.  Loy,  7  T.  R.  445.  {p)  Per  Cur.  Sifhen  v.  Wra^,  6 

(«)    Davis  V.  Reynolds,   4   Camp.  East,  380. 

267,    1  Stark.  115;    Feise  v.  Wray,  3  {q)  Tanner  v.'Scovell,  14  M.  &  W. 

East, 93.    A3idKeperBayley,J.,Milc8  28,  where  all  the  cases  are  reviewed; 

V.  Gorton,  2  C.  &  M.  512;  and  Valpy  Jones  v.  Jones,  8  M.  &  W.  431, 
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Right  of  23.  Where  goods  are  deliverable  under  a  bill  of  lading, 

may^bfde-  the  right  of  stoppage  in  transitu  may  be  defeated  by  nego- 
S?ialto*^^"^  tiating  the  bill  with  a  bond  fide  indorsee  (r).  The  trans- 
fer of  bills  of  lading  from  an  insolvent  is  not  invalidated 
by  the  mere  fact  of  suspicion,  on  the  part  of  the  transferee, 
of  such  insolvency,  that  being  insufficient  to  indicate  maia 
fides;  neither  is  the  intention  of  the  insolvent  alone,  with- 
out that  of  the  transferee,  to  defraud  the  confiignor  of  the 
goods,  sufficient  to  set  such  transfer  aside:  to  have  that 
effect,  it  must  be  shewn  that  the  transferee  knew  of  the 
insolvency  («).  The  property  passes  by  indorsement  and 
delivery  of  the  bill  of  lading  to  an  indorsee  for  valuable  con- 
sideration,— though  he  had  notice  that  the  consignor  had 
not  received  money  payment  for  his  goods  (t).  The  unpaid 
vendor,  however,  who,  under  such  circumstances,  has  in- 
effectually attempted  to  stop,  acquires  an  equitable  right, 
subject  to  the  rights  of  the  indorsee  of  the  bill  of  lading  for 
valuable  consideration (u).  In  Waringy.  Cow(x),  Lord-EBew- 
borough  ruled,  "  that  there  must  be  value  upon  the  indorse- 
ment of  a  bill  of  lading,  or  no  property  in  the  goods  is  thereby 
transferred."'  But  this  point  did  not  arise  upon  the  facts, 
for  the  trcmsitus  was  at  an  end,  which  was  sufficient  to 
decide  the  case.  And  this  decision  was  virtually  overruled 
in  Morrison  v.  Gray  (y),  where  it  was  held,  that  an  indorse- 
ment by  the  consignor  without  consideration  was  suffi- 
cient to  enable  the  indorsee  to  exercise  the  right  of  stop- 
page and  sue  in  trover  for  the  goods  (^).  The  indorsement 
transfers  the  right  of  property  (a)  in  the  goods,  but  not  the 

(r)  Lkkbarfwo  v.  Moion,  2  T.  R.  (y)  2  Bing.  261. 

63;1H.BL357;  2  H.  Bl  21 1 ;  6  East,  (z)  See  Jonei  j.  Jones,  8  M.  &  W. 

21,  n.  (a) ;  5  T.  R.  683.  431,  as  to  what  may  be  a  suflScient  con- 

(«)  Tottltnin  v.  Johnson,  l^,  Obs.  Bideiation. 
xlii.  34.  (o)  The  indorsement  of  a  bill  of 

(<)  Chiming  y.  Brown,  d  East,  505.  lading  does  not  of  itself  operate  as  a 

And  as  to  what  is  meant  by  *^  without  transfer  of  the  property,  but  is  only 

notice/'  see  Id.  516,  and  Barroio  v.  evidence  of  it:  (Neujsom^.  Thornton, 

Coles,  3  Camp.  92.  6  East,  17;  HaiUe  v.  SmUk,  1  B.  &  P. 

(«)  /nw  Wwf;CT«/Aiw,5B.&Ad.817.  563;  and  see  per  Tindal,  C.  J.,  Jen- 

(.r)  1  Camp.  871.  f^ns  r.  Usbome,  7  M.  &  G.  699. 
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contract  itself,  on  the  principle  that  a  chose  in  action  is  not 
transferable  except  by  virtue  of  the  custom  of  merchants, 
and  there  is  no  such  custom  making  the  contract  in  a  bill 
of  lading  transferable:  and  therefore  the  indorsee  of  a  bill 
of  lading  cannot  sue  in  his  own  name  (6).  The  master  of 
a  ship  has  no  general  authority  from  his  owner  to  sign  bills 
of  lading  for  goods  which  have  never  been  shipped;  and  all 
persons  taking  bills  of  lading  by  indorsement  or  otherwise 
have  notice,  therefore,  that  his  authority  is  limited  to  sign- 
ing bills  of  lading  for  goods  received  on  board  (c). 


itopi 


24.  The  right  of  stoppage  in  transitu  is  the  peculiar  pri-  who  may 
vilege  of  a  vendor,  or  of  a  party  who  substantially  sustains 
that  character,  as  a  consignor,  and  can  only  be  exer- 
cised by  him  or  some  one  acting  directly  under  his  au- 
thority. This  point  was  much  considered  in  Feise  v. 
Wray  (d)  In  that  case,  B.,  a  trader  in  London,  gave  an 
order  to  Fritzing,  of  Hamburgh,  merchant,  to  procure  and 
ship  for  him  a  quantity  of  bees-wax.  Fritzing  accordingly 
procured  the  wax  in  question,  and  shipped  it  for  London, 
addressed  to  the  bankrupt;  and  the  bill  of  lading  was 
filled  up  to  his  order.  The  persons  from  whom  Fritzing 
purchased  and  R  were  strangers,  and  had  no  correspond- 
ence or  account  with  each  other.  On  the  4th  of  August 
Fritzing  drew  bills  for  the  value  and  his  commission, 
which  B.  accepted.  Before  the  arrival  of  the  goods,  he  be- 
came bankrupt  On  the  following  day  the  defendant,  Frit- 
zing's  agent,  called  at  B.'s  counting-house  in  order  to  ob- 
tain security  for  the  money  owing  by  him  to  Fritzing;  and 
on  this  occasion  the  bankrupt's  brother  delivered  up  to 

(b)  ThomptOH  v.  Doming,  14  M.  &  sidered  in  the  judgment.  Ab  to  the 
W.  403;  Sanden  ▼.  Vanxdler^  4  Q.  B.  effect  of  a  representation  in  the  bill  of 
297;  and  see  Sargeni  y.  Morris^  3  B.  lading,  signed  by  the  master,  that  the 
&  Aid.  380;  and  Howard  y.  Shepherd^  goods  were  ^shipped  in  good  order, 
9  C.  B.  319.           ^.  and  well  conditioned,^^  not  in  fiict  being 

(c)  Grant  v.  Noruxty,  1 6  L.  T.,  504 ;       so,  see  Gadsden  v.  McLean,  9  C.  R,  283. 
20  L.  J.,  C.  P.,  93,  where  the  extent  of  (</)  3  East,  93. 
the  master*s  authority  is  very  fiilly  con- 
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him,  as  such  agent,  the  invoice  and  bill  of  lading  under 
which  he  got  possession  of  the  bees- wax.  One  question 
was,  whether  it  was  competent  for  Fritzing  to  exercise  the 
right  of  stoppage.  It  was  insisted  for  the  plaintiff  that 
the  right  of  stoppage  in  transitu  does  not  arise  out  of  the 
relation  of  consignor  and  consignee  generally,  but  out  of 
that  of  vendor  and  vendee  only;  that  Fritzing  was  a  mere 
factor,  purchasing  on  behalf  of  B..,  his  principal,  and  as 
such  could  have  no  right  to  stop  in  transitu  like  the  ven- 
dor or  owner  of  the  goods,  but  had  only  a  lien  on  them  for 
the  balance,  so  long  as  they  remained  in  his  hands.  The 
Court,  however,  held  that  he  sufficiently  sustained  the 
character  of  vendor  to  entitle  him  to  stop :  "  What  is  this, 
then,"  observed  Orose,  J.,  "  but  the  plain  and  common  case 
of  the  consignor  of  goods,  who  has  not  received  payment 
for  them,  stopping  them  in  transitu  before  they  get  to  the 
hands  of  the  consignee.  It  is  said  that  no  such  right  ex- 
ists in  the  case  of  a  factor  against  his  principal.  If  this 
were  the  case  of  factor  and  principal  merely,  I  should  find 
great  difficulty  in  saying  that  it  did.  But  here  Fritzing 
may  in  reality  be  considered  the  vendor,  for  the  name  of 
the  original  vendor  was  never  made  known  to  the  bank- 
rupt. There  was  no  privity  between  them;  but  the  goods 
were  purchased,  and  the  billsdrawn,  inFritzing'sown  name; 
and  therefore  he  stands  in  the  situation  of  vendor  as  to  B." 
A  mere  8iin>-  It  was  determined,  however,  in  the  same  bankruptcy  (e), 
stop.  that  a  mere  surety  for  the  price  has  no  right  to  stop  in 

transitu.  In  this  case  B.,  the  bankrupt,  had  ordered  a 
quantity  of  wheat  to  be  shipped  to  him  by  D.  &  Co.,  his 
correspondents  at  Dantzic,  who  were  to  draw  for  the 
amount  on  Fritzing,  (who  had  agreed  to  accept  the  bills 
upon  receiving  commission  on  the  amount),  and  the  bills 
of  lading  and  invoices  were  to  be  transmitted  by  D.  &  Co. 
from  Dantzic  to  F.  at  Hamburgh,  who  was  to  forward 
them  to  B.:  and  F.  accordingly  accepted  the  bills  drawn 

(c)  Si,^Teen  v.  Wray,  6  East,  371. 
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upon  him,  and  on  receipt  of  the  bills  of  lading,  (which 
were  made  out  to  the  order  of  the  shippers  and  not  in- 
dorsed), transmitted  the  same  to  B.  in  London,  who  re- 
ceived them,  together  with  the  invoices  and  letters  of  ad- 
vice, five  days  after  he  became  bankrupt  F.  also  became 
bankrupt,  and  the  bills  drawn  on  him  by  D.  &  Co.  were 
retired,  or  taken  up  by  themselves.  The  defendant,  the 
general  agent  of  R,  afterwards  got  from  the  bankrupt  the 
bills  of  lading,  under  which  he  obtained  possession  of  the 
wheat.  One  question  was,  whether,  under  these  circum- 
stances, F.  had  a  right  of  stoppage;  and  the  Court  held 
that  he  had  not,  he  being  a  mere  surety  for  the  consignee: 
Lord  EUenhorough  observing,  that  "  Fritzing's  situation  in 
this  transaction  was  very  different  from  what  it  was  in 
Feise  v.  Wray.  There  he  was  liable  in  the  first  instance 
for  the  price  of  the  goods,  and  therefore  the  Court  consi- 
dered him  as  a  vendor  quoad  the  bankrupt  here,  to  whom 
he  had  shipped  them'^(/). 

In  Jenkyns  v.  Uebome  (^)  it  being  objected,  that  it  was  The  owner  of 
only  the  owner  of  the  ffoods  who  could  exercise  the  rifiht  ^  a  contract 

•^  .  forthedeH- 

of  stoppage,  and  that  as  the  property  in  that  case  had  not  ^Jj,*^*"** 
vested  in  the  plaintiff  at  the  time  of  the  stoppage,  but  only 
an  interest  in,  and  right  to  receive,  a  certain  portion  of  it, 
to  be  afterwards  ascertained  and  appropriated  to  the  par- 
ties intended;  the  Court  repudiated  the  objection,  ob- 
serving, that  it  could  see  no  sound  distinction  with  re- 
ference to  the  right  of  stoppage  in  transitu  between  the 
sale  of  goods  the  property  of  which  was  in  the  Vendor, 
and  the  sale  of  an  interest  which  he  had  in  a  contract  for 
the  delivery  of  goods  to  him ;  "  if  he  may  rescind  the  con- 
tract in  one  case  for  the  insolvency  of  the  purchaser,  he 


(/)  Kinloch  v.  Craig^  3  T.  R.  1 19 ;       what  is  said  bj  Parhe^  B.,  in  Van  Cat- 
Nefvsom    v.   ThortOon^    6   East,    17;      ^ee/ v.  A)oAcr,  2  Exch.  708. 
NicMa  y.  Cle$U,  3  Price,  547;  and  see  (<7)  7  M.  &  G.  678. 
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-must,  by  parity  of  reason,  have  a  right  to  rescind  it  in  the 

other'' (A)- 
Ratification        Where  the  stoppage  has  been  made  by  an  unauthorised 
Used  stop-     agent  of  the  vendor;  a  subsequent  ratification  of  this  act, 
after  the  goods  have  reached  their  destination,  is  inope- 
rative (i). 

Towbomtho      25.  Pursuant  to  an  order  from  Liverpool,  timber  was 

notioeofstop-  >^,  .  i*ii*  -»r 

g»^n»««tbc  shipped  from  Quebec,,  in  a  ship  belonging  to  Montrose,  m 
Scotland,  the  timber  to  be  delivered  at  Fleetwood,  in  Lan- 
cashire. Before  its  arrival  the  vendee  became  bankrupt, 
and  thereupon  the  agent  of  the  vendor,  on  his  behalf,  gave, 
to  the  owner  of  the  ship  at  Montrose,  a  notice  of  stoppage 
in  transitu.  The  question  was,  whether  this  notice  was 
sufficient.  Parke,  B,,  delivering  the  judgment  of  the  Court, 
said:  ''We  think  it  was  not:  but,  to  make  a  notice  effec- 
tive as  a  stoppage  in  transitu,  it  must  be  given  to  the  per- 
son who  has  the  immediate  custody  of  the  goods;  or,  if 
given  to  the  principal,  whose  servant  has  the  custody,  it 
must  be  given,  as  it  was  in  the  case  of  Litt  v.  Cowley  (k), 
at  such  a  time,  and  under  such  circumstances,  that  the 
principal,  by  the  exercise  of  reasonable  diligence,  may  com- 
municate it  to  his  servant  in  time  to  prevent  the  delivery 
to  the  consignee;  and  to  hold  that  a  notice  to  a  principal 
at  a  distance  is  sufficient  to  revest  the  property  in  the  un- 
paid vendor,  and  render  the  principal  liable  in  trover  for 
a  subsequent  delivery  by  his  servants  to  the  vendee,  when 
it  was  impossible,  from  the  distance,  and  want  of  means 
of  communication,  to  prevent  that  delivery,  would  be  the 
height  of  injustice.  The  only  duty  that  can  be  imposed 
on  the  absent  principal  is  to  use  reasonable  diligence  to 
prevent  the  delivery;  and  in  the  present  case  such  dili- 
gence was  used"  (I). 

(A)  Per  Tindaly  C.  J.,  Id.  69B,  (l)   WhUehead  v.  Anderson^  9  M.  & 

(f)  Bird  V.  BrowH^  4  Exch.  786.  W.  534. 

(A)  7  Taunt  1G9. 
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26.  A  sub-vendee,  without  actual  or  constructive  pos-  Right"  of  a 
session,  is  in  no  better  situation  than  the  original  vendee ; 

he  gets  the  title  defeasible  on  non-payment  of  the  price  by 
the  first  vendee  (m). 

27.  Whether  the  exercise  of  the  right  of  stoppage  re-  whether  the 

i-i-o  exeretaeof 

scinds  the  contract,  or  only  replaces  the  vendor  in  the  same  the  right  ©r 

,  ...         ■toppagere- 

situation  as  he  was  previously  to  the  delivery,  is  a  point  ^^J^* 
which  has  been  frequently  considered  (n),  and  cannot  yet 
be  treated  as  conclusively  settled,  though  it  can  scarce- 
ly be  doubted  that  it  will  ultimately  be  decided,  in  con- 
formity with  the  decision  of  the  Court  of  Exchequer  in 
Wentworth  v.  OuOmaite  (o),  that  it  does  not  rescind  the 
contract.  In  this  case,  two  parcels  of  goods  had  been  pur- 
chased under  the  same  contract,  but  sent  by  different  con- 
veyances. As  to  the  one  the  vendor  effectually  exercised 
his  right  of  stoppage;  as  to  the  other  he  was  too  late,  the 
goods  having  arrived  at  their  destination.  The  question 
was,  whether  the  right  having  been  effectually  exercised  as 
to  one  parcel,  this  did  not  rescind  the  entire  contract,  and 
so  entitle  the  vendor  to  the  return  of  the  other  parcel  also. 
The  Court  (Lord  Abinger,  C.  B.,  dissentientey  in  accordance 
with  the  opinion  he  had  expressed  in  GHhbon  v.  Carru- 
there  (p)y)  held,  that  it  had  no  such  effect.  Parke,  B.,  thus 
reasons  the  point:  "  What  the  effect  of  stoppage  in  tran- 
situ is,  whether  entirely  to  rescind  the  contract,  or  only  to 
replace  the  vendor  in  the  same  position  as  if  he  had  not 
parted  with  the  possession,  and  entitle  him  to  hold  the 
goods  until  the  price  be  paid  down,  is  a  point  not  yet  fi- 
nally decided,  and  there  are  difficulties  attending  each  con- 
struction.    If  the  latter  supposition  be  adopted,  (as  most 


(m)  Cravm  r.  RyUty  6  Taunt.  433;  CamOhersy  8  M.  &  W.  338;  SUphem 

Ditcon  T.  YaUsy  5  B.  &  Ad.  343.  y.  Wilkinson^  3  B.  &  Ad.  323. 

(«)  day  V.  HarriBon,  10  B.  &  C.  (o)  10  M.  ft  W.  436. 

99;  and  see  Id.  106,  n.  (a) ;  James  v.  (p)  8  M.  ft  W.  321. 

Griffiny  2  M.  ft  W.  632;   Gibmm  ▼. 
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of  us  are  strongly  inclined  to  think  it  ought  to  be,  on  the 
weight  of  authority),  the  vendor  is  entitled  to  retain  the 
part  actually  stopped  in  transitu  till  he  is  paid  the  price 
of  the  whole,  but  has  no  right  to  retake  that  which  has 
arrived  at  its  journey's  end.  His  right  of  lien  on  the  part 
stopped  is  revested,  but  no  more.  My  Lord  Chief  Baron 
has  expressed  an  opinion,  to  which  he  still  adheres,  that 
the  contract  is  rescinded  by  a  stoppage  in  transitu;  but  he 
does  not  think  that  this  affects  the  right  of  the  vendee  to 
retain  that  portion  of  the  goods  which  have  been  actually 
delivered  to  him,  or,  in  other  words,  have  reached  the  place 
of  their  destination,  more  especially  when  the  goods  and 
price  may  be  apportioned,  as  in  the  present  case,  and  a 
new  contract  be  implied  from  the  actual  delivery  and  re- 
tention of  a  part "  (q) .  A  fortiori,  a  wrongful  stoppage  does 
not  rescind  the  contract  or  affect  the  vendor's  right  to  sue 
for  the  price  (r). 


Sect.  2. — Operation  of  Contracts  for  the  Sale  of  Real 
Estate. 

Effect  in  28.  Out  of  the  jurisdiction  which  the  Court  of  Chancery 

uie^oT  ^^  always  exercised  of  enforcing  in  specie  the  perform- 
ance of  agreements,  has  originated  the  long-established 
maxim,  that  "what  is  contracted,  for  valuable  considera- 
tion, to  be  done  will  by  the  Court  be  considered  as  done; 
all  the  consequences  arising  as  if  it  had  been  so,  and  as  if 
a  conveyance  had  been  made  of  the  land  at  the  time  to  the 
vendee"  (a), — quod  fieri  debuit  pro  facto  censetur, — a 
maxim,  which  has  given  rise  to  the  expression  in  one  of 
our  old  books,  "  articles  in  a  Court  of  equity  are  better 


Und. 


(9)  10  M.  &  W.  452.  (a)  Per  Lord  I/ardwickr,  Alt. -Gen. 

(r)  In  re  HmnbertUm^  1  DeGex,262;       r.  Day^  1  Ves.  aon.  220. 
GiOard  r.  Brittan^  8  M.  &  W.  575. 
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than  a  conveyance  at  law"  (6).  Hence,  when  a  "party  by 
the  contract  has  become  the  owner  of  the  premises,  they 
are  his  to  all  intents  and  purposes.  They  are  vendible  as 
his(c);  chargeable  as  his;  capable  of  being  encumbered  as 
his(d);  they  may  be  devised  as  his;  they  may  be  assets; 
and  they  would  descend  to  his  heir"  {e).  "  If,"  says  the 
same  Judge  on  a  subsequent  occasion,  adverting  to  another 
aspect  of  the  same  principle,  "  a  man  contracts  for  a  pur- 
chase, and  the  vendor  has  a  good  title,  by  force  of  the  con- 
tract in  equity  it  becomes  his  real  estate;  and,  therefore, 
if  he  die  without  a  will,  it  descends  upon  his  heir;  if  with 
a  will,  his  will  containing  words  to  pass  it,  his  devisee 
will  take;  and  either  has  a  right  to  call  for  an  application 
of  the  personal  estate  to  the  payment  of  the  money"  (/). 
"Though,"  observes  Sir  E.  Sugden,  C,  "the  purchaser  has 
neither  a  legal  nor  an  equitable  right  as  against  the  seller 
until  he  pays  the  purchase  money,  yet  for  all  purposes  of 
disposition  the  equitable  estate,  which  he  obtained  under 
the  contract  for  sale,  is  subject  to  his  control.  There  is  no 
doubt  as  to  that  point;  it  is  a  land-mark  of  the  Court"  (g). 
In  the  language  of  Lord  Hardvricke  (A), "  the  vendor  of  the 
estate  is,  from  the  time  of  his  contract,  considered  as  a 
trustee  for  the  purchaser  (t);  and  the  vendee,  as  to  the 
money,  a  trustee  for  the  vendor." 

29.  At  law,  notwithstanding  the  contract,  the  estate  re-  Effect  of  the 
mains  the  property  of  the  vendor,  and  the  money  that  of  £?▼. 
the  vendee, — a  principle  in  direct  opposition  to  that  of  a 

(6)  Francis'  Max.  in  Eq.  53;  Tr.  on  6  Ves.  352. 

Eq.  I.  ch.  6,  sect  9.  (/)  Broome  v.  Monck,  10  Ves.  613; 

(c)   Wood  V.  Grijith^  12  Feb.  1818,  and  see  Seton  v.  Slade,  7  Ves.  274. 

MS.;  NeUhorpev,  Holgats,!  ColL  203.  (g)  Baidtmn  ▼.  Belcher,  IJ.  &  L. 

But  a  person  claiming  under  the  vendee  26. 

must  submit  to  perform  the  agreement  (A)  Green  y.  Smitk,  1  Atk.  572;  and 

I  n  toto ;  2>y«rv.P«Zfew3y,  Barnard.  160.  see  PoUexfen  v.  Moore,  3  Atk.  273; 

(rf)  Baldxci    v.  Belcher,  IJ.  &  L.  Tofi  v.  Stephenson,  7  Hare,  1 ;  Pooley 

18 ;  Tra&o«v./.y«cA,  13  Ir.Eq.R.1 99.  v,  Budd,  14  Beav.  44. 

(e)  Per  Lord  Eldon,  Paine  v.  MeiUr,  (i)  Davie  v.  Beardsham,  1  Ch.  Ca.  39. 
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Court  of  equity,  where,  as  has  been  seen,  the  estate,  from 
the  signing  of  the  contract,  is  the  real  property  of  the  ven- 
dee ;  the  purchase  money  the  property  of  the  vendor  and 
part  of  his  personal  estate,  and  the  question — ^whose  it 
is?  is  not  to  be  discussed  merely  between  the  vendor  and 
vendee,  but  it  "  may  be  discussed  between  the  representa- 
tives of  the  vendee"  (i). 

Effector  the        30.  Hencc,  the  property  being  changed  in  equity  by  the 

cleftth  of  el- 

tt«rp«tyto  signing  of  the  contract,  the  death  of  either  party  before 
the  conveyance  (t)  or  the  payment  of  the  purchase  mo- 
ney (m),  or  even  before  the  time  appointed  for  that  pur- 
pose (n),  makes  no  difference.  If  the  vendor  die  before 
pajrment  of  the  purchase  money,  it  is  to  be  considered  as 
part  of  his  personal  estate  (o)  for  every  purpose,  except 
that  of  being  bequeathed  to  a  charitable  use,  an  exception 
founded  on  the  Statute  of  Mortmain  (jp) ;  it  goes  to  his  ex- 
ecutors, and  is  assets  for  the  payment  of  his  debts  (q).  Even 
if  a  vendor  reserve  the  purchase  money  payable  as  he 
shall  appoint,  and  exercise  his  power,  the  money  will,  ne- 
vertheless, as  between  his  creditors  and  appointees  be  as- 
sets (r).  And  hence,  where  a  testator  devised  his  real  es- 
tates to  trustees,  in  trust  to  sell,  and  declared  that  their 
receipts  should  be  sufficient  discharges  for  the  purchase 
money,  and  also  directed  them  to  complete  any  contracts 
for  sale  entered  into  during  his  life  and  incomplete  at  his 
death,  it  was  held,  that  the  executor  was  the  proper  party 
to  give  the  receipts  for  the  purchase  money  of  the  estates 
contracted  to  be  sold  («).    So,  on  the  other  hand,  if  the  pur- 

{k)  Seton  V.  Slade,  7  Ves.  274,  (p)  Harriton  v.  Harrison,    Taml. 

(0  Patd  T.Fa*iiM,Toth.l06;  Bar-  276;  S.  C,  1  Russ.  &  My.  71. 

herr.HUl,  2  Ch.  Rep.  218.  (q)  Baden  r.  The  Ontniesa  of  Pemr 

(m)  Sihe8  7,  Lisier,  5  Vin.  Ab.  541,  broke,  2  Vem.   213;   BM'a  case,  2 

pi.  28;  Baden  Y.CowUesao/Pembroke,  Freem.  38;   Smith  t.  Hihbard,  Dick. 

2  Vem.  213.  730. 

(»)  Winged  y,  Lefebury,  2  Eq.  Ca.  (r)  T^ompsoay.  7(w«j«,2  Veni.319, 

Ab.  32,  pi.  43.  466.     And  aee  1  Vict  c.  26,  s.  27. 

(o)  Mayer  ▼.  Oowhnd,  Dick.  663.  (s)  Eaton  ▼.  Sanxter,  6  Sim.  517. 
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chaser  die  before  the  contract  is  completed,  he  may  devise 
the  estate  contracted  for;  if  he  make  no  disposition  of  it 
by  will,  it  descends:  and  the  devisee  or  heir,  as  the  case 
may  be,  is  entitled  to  call  for  a  conveyance  of  the  estate  to 
himself,  and  to  have  the  purchase-money  paid  out  of  the 
personalty  (^).  If  the  purchase  be  completed  by  the  ex- 
ecutor, and  a  conveyance  be  taken  in  his  name,  he  will  be 
a  trustee  for  the  heir  if  the  estate  was  not  devised  (u),  and 
for  the  devisee  if  it  was. 

31.  As  the  contract  is  not  affected  by  the  death  of  either  Effect  of 
of  the  parties  to  it,  so  neither  is  it  destroyed  by  the  bank-  of  Tender  or 

vendee. 

ruptcy  of  the  vendor  {x\  or  that  of  the  vendee  (y);  in  either 
case,  however,  the  benefit  of  the  contract  vests  in  the  as- 
signees (^),  who  can,  if  they  please,  enforce  it.  Where, 
however,  they  represent  the  purchaser,  they  can  only  do  so 
on  paying  the  full  amount  of  the  purchase-money. 

It  is  competent  for  the  assignees,  if  they  think  fit,  to  ^■"'^^ 
abandon  the  contract  If  the  assignees  (upon  being  there-  ti»««»ti»ct 
to  required)  shall  not  make  their  election,  the  vendor  may 
apply  to  the  Court,  and  the  Court  may  order  them  to  elect 
and  deliver  up  the  agreement,  if  they  decline  it,  and  the  pos* 
session  of  the  premises,  or  make  such  other  order  as  it  shall 
think  fit  (a) ;  and  would,  probably,  in  a  proper  case,  on  the 
petition  of  the  vendor,  order  a  re-sale  of  the  property,  the 
proceeds  to  be  applied  in  payment  of  what  was  due  to 


(t)  Atcherl^  V.   Vernon^   10  Mod.  sition   of   the    bankrupt   as    reputed 

528.  owner,  do  not  pass  to  his  afsignees  un- 

(tf)  AU^yn  v.  AUeyn,  Mos.  262.  der  the  12  &  13  Vict  c.  106,  s.  HI, 

(x)  Orlebar  t.  Fletcher^  1  P.  Wms.  without  an  order  for  that  purpose  under 

788.  sect.  125:   {Hedop  v.  Baker^  6  Exch. 

(y)  B<iv>U9  y.  Rogers^  6  Ves.  95,  n.,  740). 
2nd  edit.;    Whitworth  v.  DavU^  1  V.  (a)  6  Geo.  4,  c  16,  ss.  75,  76;  re- 
ft B.  545.  enacted,    in   substantially   the    same 

{z)  Cftbmm  T.  Carrutheri,  8  M.  ft  words,  12  ft  13  Vict  c.  106,  ss.  145, 

W.  321 ;  and  see  cases  cited  ante,  p. 21 3,  146. 
n.  (o).     Goods  in  the  order  and  dispo- 
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him,  with  liberty  to  prove  for  the  deficiency,  if  any  (6) ; 
and  he  will  be  entitled  to  his  costs,  although  there  be  no 
written  contract,  but  only  part  performance  of  a  parol 
agreement  (c).  If  the  assignees  allow  a  reasonable  time 
to  elapse  without  requiring  the  contract  to  be  performed, 
they  will  be  considered  to  have  abandoned  it  (d).  What  is 
a  reasonable  time  is  a  question  of  fact,  to  be  determined 
on  a  view  of  all  the  circumstances  (e). 


No  conveiv 
slon  unless 
there  be  a 
valid  con- 
tract 


Rule  as  to 
oonreraion 
applies  only 
as  between 
the  parties 


32.  The  equitable  doctrine,  that  the  estate  becomes  the 
purchaser's  by  virtue  of  the  contract,  proceeds  upon  the 
assumption,  that  in  point  of  fact  the  contract  could  have 
been  enforced.  If  the  foundation  fail,  the  consequences 
drawn  £rom  it  fail  also.  Thus,  where  A.,  tenant  for  life 
only,  agreed  to  sell  the  fee  to  B.,  who  devised  the  estate, 
and  afterwards  A.,  having  acquired  the  fee,  conveyed  the 
estate  to  B.,  the  estate  will  not  pass  by  B.'s  will  (/),  for  A.'8 
contract,  being  ultra  vires,  could  not  have  been  enforced, 
and  consequently  there  was  no  conversion  at  the  period  of 
R's  devise.  B.,  therefore,  had  not  then  the  equitable  es- 
tate, and  consequently  could  not  devise  it 

33.  The  rule,  however,  that,  by  a  contract  of  purchase, 
the  purchaser  becomes,  in  equity,  the  owner  of  the  proper- 
ty, "  applies  only  to  the  parties  to  the  contract,  and  cannot 
be  extended  so  as  to  affect  the  rights  of  others.  If  it  could, 
a  contract  for  the  purchase  of  an  equitable  estate  would 
be  equivalent  to  a  conveyance  of  it  Before  the  contract 
is  carried  into  effect,  "the  purchaser  cannot,  against  a 
stranger  to  the  contract,  enforce  equities  attaching  to  the 
property"  {g).     It  is  on  this  principle,  that  notice  of  an  in- 


(&)  Bowles  y.  Roffers^  6  Vee.  d5,  n. ; 
Hope  ▼.  Booths  1  B.  &  Ad.  498. 

(c)  Sx  parte  Cooper,  3  M.  D.  &  De 
G.  717. 

(d)  Laurence  y.  Knotole$y  7  Scott, 
381. 


W  It. 

(/)  Dvckle  y.  Baines^  B  Sim.  525. 

{g)  Per  Lord  Catteniam^  Tasksr  t. 
Small,  3  M.  &  C.  70;  PoU&^en  y. 
Moore,  3  Atk.  273. 
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cumbrftnce  to  a  purchaser,  given  before  the  execution  of 
the  conveyance,  is  efiectua!,  although  the  purchase-money 
have  been  actually  paid  Qi). 

34.  The  vendor  being  a  trustee  for  the  purchaser  till  com-  Eirectoftho 
pletion  of  the  contract  by  actual  conveyance,  if  he  die  be-  the  heir  or 

/.  .      .  1         11.1.  1  ./i       1       .  devisceoftho 

fore  it  IS  completed,  ms  heir-at-law,  if  he  be  intestate,  or  y^^^v. 
his  devisee,  if  he  had  previously  made  a  will,  becomes  a 
trustee  for  the  same  purpose;  for  the  contract,  although  it 
does  not  affect  the  devise  at  law,  is  a  revocation  of  it  in 
equity  (i);  and  the  devisee,  who  takes  the  legal  estate,  be- 
comes a  trustee  for  the  persons  entitled  under  the  contract 
Where  the  contract  is  subsequent  to  the  date  of  the  will, 
there  could  be  no  doubt,  and  none  was  probably  ever  en- 
tertained, that  the  devisee  took  as  a  mere  trustee ;  but  where 
the  devise  was  subsequent  to  the  contract,  it  seems  to 
have  been  thought  at  one  time  that  the  devisee  in  such  a 
case  must  take  beneficially,  it  being  conceived  that  no 
other  intention'  could  be  reasonably  ascribed  to  the  testa- 
tor. It  has  been  decided,  however,  that  even  where  the 
estate  under  contract  is  devised  expressly  by  name,  the 
devisee  takes  it  merely  for  the  purpose  of  canying  the  con- 
tract into  execution,  and  is  not  entitled  to  the  purchase- 
money  beneficially;  though  it  can  scarcely  be  doubted  that 
such  a  construction  disappoints  the  testator's  intention  (j). 
If  the  devise  of  a  particular  estate,  under  contract  for  sale, 

(A)  Wigg  ▼.  Tfi^,  3  Atk.  384.  99;  E»  parte  Howkint,  18  Sim.  569; 

(0  Cotter  V.  Layer,  2  P.  Wm».  624.  and  §ee  Midland  Qnmiiee  IL  C.  v.  Os- 

And  see  Bridges  ▼.  Chandoa,  2  Ves.  tr»»,»l  CoU.  74,  80. 
jun.  417,  and  7  Bro.  P.  C.  382,  on  ap-  (j)  KnoUga  t.  Si^herd,  IJ.  &  W. 

peal ;  where  it  was  held,  that  a  contract  49,  dt. ;  Sngd.  H.  of  L.  223,  where  the 

for  the  settlement  of  land  had  the  same  learned  author  obscrres,  that  he  was 

effect  as  a  contract  for  sale:  and  the  counsel  for  the  devisee,  ''but  never 

law  does  not  appear  to  be  altered  by  could  reconcile  his  mind  to  the  deci- 

the  new  Statnte'of  Wills,  1  Vict  c.  26,  sionf '  and  states  reiy  pointedly  the 

ss.  19,  23;  FarrarY,Lord  Winierton^  grounds  on  which  he  considers  that 

5  Beav.  1 ;  Moor  r.BBntbeeh^  12  Sim.  Lord  Eldon  and  the  House  of  Lords 

123;  Satmiers  t.  Cmmer^  3D.  &  W.  ought  to  have  come  to  a  different  con- 

n2 
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operates  in 
optional 


be  not  sufficient  to  give  the  devisee  the  beneficial  interest, 
a  fortiori,  a  general  devise  cannot  have  that  effect  (k). 

35.  The  rule,  that  the  estate  shall  be  considered  as  con- 
verted into  personalty  by  the  contract,  applies,  although 
the  contract  to  purchase  be  optional  only,  and  the  elec- 
tion to  purchase  rest  merely  with  the  purchaser;  and 
it  was  held  by  Lord  Kenyon,  in  Lawes  v.  Bennett  (l),  that, 
though  the  option  be  not  declared  till  after  the  death 
of  the  vendor,  the  conversion  shall  take  effect  for  the 
benefit  of  the  parties  entitled  to  his  personal  estate.  In 
Drant  v.  Vause  (m).  Knight  Bruce,  V.  C,  virtually  refused 
to  follow  this  decision.  There  the  tenant,  under  a  lease  for 
years,  had  an  option  to  purchase  the  fee  simple  of  the  lands, 
any  time  during  the  term,  for  a  sum  specified.  The  owner 
subsequently  devised  these  lands  under  a  specific  descrip- 
tion of  them,  but  without  noticing  the  lease.  After  his 
death,  the  lessee  elected  to  purchase  them.  Knight  Bruce, 
V.  C,  held,  that  the  purchase  money  did  not  fall  into  the 
personal  estate,  but  was  subject  to  the  same  limitations  as 
the  testator  had  declared  concerning  the  lands.  His  Ho- 
nour, after  observing  that  in  Lawes  v.  Bennett  the  will  was 
expressed  in  very  general  terms,  and  that  Lord  Kenyon  at 
the  commencement  of  his  judgment  adverted  to  that  cir- 
cumstance, added,  that  here  the  will  was  in  very  special 
terms  (w) ;  and  he  was  therefore  of  opinion,  "  that  the  testa- 
tor having,  in  the  present  case,  made  specific  mention  in  his 


elusion,  fiut,  notwithstanding  the  for- 
cible observutions  of  this  learned  writer, 
it  will  probably  be  admitted  to  be  the 
sounder  principle,  that  it  is  better  to 
carry  out  a  general  and  well-known 
rule  than  give  eflfect  to  the  imperfectly 
expressed  purpose  of  the  testator,  how- 
ever presumptively  manifest  may  be 
his  intention,  and  whatever  may  be  the 
hardship  of  defeating  it  in  the  par- 
ticular instance. 


{k)   WaU  V.  Bright,  1  J.  &  W.  494. 

(0  Stated  by  Lord  Eldon^  7  Ves. 
486, 14  Ves.  596,  and  since  reported  1 
Cox,  167;  Toumleyy.BedweU,  14  Ves. 
591,  S.  P. 

(«)  1 Y.  &  C.  C.  C.  580. 

(«)  It  is  not  very  obvious  what  bis 
Honour  meant  by  this.  There  does  not 
appear  to  be  anything  special  in  the 
will  beyond  the  hct  that  the  property 
was  devised  under  a  specific  description. 
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will  of  the  estate  which  had  been  previously  the  subject 
of  the  lease,  the  general  rule  established  by  the  authorities 
did  not  apply."  In  Emuss  v.  Smith{o\  under  circum- 
stances substantially  similar,  the  same  learned  Judge  acted 
on  the  same  principle. 

While  one  cannot  but  admit  that  the  result  at  which 
his  Honour  arrived  in  these  two  cases  was  substantially 
right,  it  is  impossible  to  accept  his  reasoning  as  leading 
satisfactorily  to  that  conclusion.  Whether  the  lands  com- 
prised in  the  optional  contract  be  more  or  less  specifi- 
cally referred  to,  is  a  circumstance  which  in  itself  is  obvi- 
ously immaterial  to  its  construction.  The  question  is, 
whether,  under  the  contract,  the  land  is  converted  into 
personalty,  so  that  the  proceeds  of  the  sale  shall  go  to  the 
personal  representatives,  or  whether  the  proceeds  of  the 
sale  shall  go  to  the  parties  who  would  have  taken  the  land 
under  the  devise?  In  determining  this  question,  can  it 
be  of  any  importance,  whether  the  land  be  described  in 
the  most  specific  and  particular,  or  in  the  most  vague  and 
general,  terms?  As  it  is  obvious,  however,  that  Lord  Ken- 
yon  decided  Lawes  v.  Bennett  with  reluctance,  that  Lord 
Eldon  thought  that  it  went  too  far,  and  that  Knight  Bruce, 
V.  C,  has  refused  to  act  on  it,  under  circumstances  not 
substantially  different,  one  is  naturally  led  to  inquire  whe- 
ther some  lurking  fallacy  has  not  crept  into  the  original 
decision.  Very  little  inquiry  will  be  needed,  to  shew  that 
the  question  was  wholly  misconceived  by  Lord  Kenyon^ 
The  point  may  be  thus  stated :  The  owner  of  an  estate 
gives  an  option  to  A.  to  purchase  it  within  a  given  num- 
ber of  years ;  until  the  option  is  declared,  this  amounts 
to  no  more  than  a  mere  proposal;  until  that  time,  there 
is  wanting  an  essential  ingredient  of  the  contract,  name- 
ly, the  consent  of  the  vendee.  If  this  consent  is  not 
given  till  after  the  death  of  the  owner,  there  is  no  con- 
tract, and  consequently  no  conversion  at  that  period ;  and 

(o)  2  De  G.  &  S.  722. 
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the  consent  so  given  cannot  vary  the  rights  of  his  real  and 
personal  representatives,  inasmuch  as  these  rights  can- 
not be  modified  by  anything  that  takes  place  after  his 
death  (p).  Apply  these  considerations  to  La/wes  v.  Benr- 
nett: — There  the  option  was  declared  after  the  death  of 
the  testator;  there  was,  therefore,  no  contract  binding  the 
estate  until  it  had  become  vested  in  the  devisee.  At  the 
time  when  the  contract  attached  to  the  land,  it  had  become 
the  absolute  property  of  the  devisee,  and  the  only  effect  the 
contract  could  have,  in  reason  or  in  law,  was  to  convert  it 
into  personalty  in  his  hands, — to  compel  him  to  take  the 
price  of  the  land  instead  of  the  land  itself.  The  executors 
are  entitled  to  whatever  personalty  the  testator  has  at  his 
death, — ^to  nothing  more.  In  cases  of  this  kind,  therefore, 
the  only  question  is,  was  the  property  converted  at  the 
death  of  the  testator?  If  not  then  converted,  the  execu- 
tors could  not  touch  it.  If  the  estate  be  converted  after 
the  death  of  the  testator,  the  conversion  is  for  the  benefit 
of  the  party  entitled  to  the  land,  and  not  of  the  personal 
representatives.  Had  Lord  Kenyon  adverted  to  tiiese  con- 
siderations, he  must  have  come  to  a  different  conclusion. 

The  rents  belong  to  the  vendor,  or  to  his  heir  or  devisee, 
till  the  option  is  declared;  and  the  purchaser  is  from  that 
time  entitled  to  the  rents,  and  must  pay  interest  upon  his 
purchase-money. 
The  option  If  the  purchasor  neglect  to  declare  his  option  within 
tKnIJ  b^'"  the  time  limited,  his  right  of  pre-emption  is  gone  (g).  A 
testator  devised  a  house  upon  trust  to  permit  A.,  within 
three  months  after  his  decease,  to  purchase  the  same  at  the 
sum  of  .£^ ;  "but,  should  A.  not  complete  such  pur- 
chase within  three  months''  from  his  decease,  then  the 
trustees  were  to  sell  by  auction.  A.,  within  the  time,  de- 
clared his  intention  to  purchase;  but  no  part  of  the  pur- 
chase money  having  been  paid  by  him,  nor  any  conveyance 

ip)  Per   Lord   Eldon^    Broonie   v.  (g)  P$/ke  v.  Korthwood,  I  Beay.  152; 

Moncky  10  Ves.  599.  Cookson  v.  Cookson^  8  Sim.  529. 


mitcd. 
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executed  to  him  within  the  three  months,  it  was  deter- 
mined that  he  was  then  too  late  to  enforce  his  option  (r). 

86.  In  the  case,  however,  of  the  death  of  either  of  the  unless  tho 
parties  to  the  contract,  the  right  of  the  executor  of  the  J^^^is 
vendor  on  the  one  hand  to  insist  on  a  sale  for  the  benefit  SS^iw 
of  the  personal  estate,  and,  on  the  other,  of  the  heir-at-law  fo^meMn- 
of  the  purchaser  to  require  a  conveyance,  depends  on  the 
fact  of  there  being  a  valid  contract,  capable  of  being  en- 
forced against  the  party  he  represents;  for,  if  there  be  no 
such  contract,  then  in  point  of  fact  there  is  no  conversion; 
as,  if  the  title  be  defective,  or  if  there  be  any  other  ground 
upon  which  such  party  could  have  resisted  the  specific  per- 
formance of  the  contract,  then,  although  the  ancestor  him- 
self might  have  chosen  to  have  acted  on  a  parol  agreement, 
or  have  accepted  a  defective  title  (a),  or,  where  there  is  an 
outstanding  interest,  might  have  accepted  it  with  compen- 
sation (t),  or 'waived  equitable  objections,  yet  the  Court 
cannot  speculate  upon  what  he  would  or  would  not  have 
done,  nor  exercise  for  his  representative  that  discretion 
which  he  might  have  exercised  for  himself,  and  therefore 
considers  the  contract  as  inoperative  {li). 

Thus,  when  the  purchase  was  at  an  auction,  but  no  agree- 
ment was  drawn  up,  an  abstract  having  been  delivered  and 
the  title  approved,  but  the  purchaser  died  before  the  con- 
veyance: a  bill  was  filed  by  his  heir-at-law  against  his  exe* 
cutor  and  residuary  legatee,  and  the  vendor,  for  a  convey- 
ance, and  payment  of  the  purchase  money  out  of  the  personal 
estate."  "  The  vendor,"  said  Sir  W.  Oranty  "  submits  to  per- 
form the  contract;  the  executors  do  not  object  to  it;  but 

(r)  Dawson  v.  Dawson,  8  Sim.  346.  (*)   Western  v.  RusseU,  3  V.  &  B. 

As  to  a  right  of  pre-emptioii  of  timber  187. 

which  a  leasee  is  authorised  to  cut  down,  (t)  Collier  v.  Jenkins,  Younge,  295. 

see  CfoodtUU  v.  SavUU,  16  East>  87;  (tt)  Att.-Om,  v.  Day,  1  Yes.   sen. 

and  as  to  pre-emption  generally,  Doe  220;  Laoon  v.  Merlins,  3  Atk.  1. 
V.  AOel,  2  M.  &  Sdw.  541. 
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the  residuary  legatee  contends,  that  there  is  no  contract 
this  Court  ought  to  enforce, — neither  a  contract  in  writ- 
ing, nor  part  performed.  It  is  insisted  by  the  plaintiff,  that 
the  residuary  legatee  has  no  right  to  object  to  the  perform- 
ance of  a  contract,  to  which  the  testator  himself  had  no 
objection.  I  am  of  opinion  the  Court  cannot  speculate 
upon  what  the  deceased  would  or  would  not  have  done; 
but  the  inquiry  must  be,  whether  at  his  death  a  contract 
existed  by  which  he  was  bound,  and  which  he  could  be 
compelled  to  perform.  That  alone  can  give  the  heir  a 
right  to  call  for  the  personal  estate  to  be  applied,  or  to  the 
personal  representative  a  right  to  call  upon  the  heir.  Whe- 
ther the  executor  would  or  would  not  perform  it,  is  of  no 
moment.  A  mere  executor  has  no  right  to  give  away  the 
personal  estate  from  the  residuary  legatee.''  Again  ''  the 
question  must  be  the  same,  whether  a  purchase  or  a  sale  is 
insisted  on.  Was  the  ancestor  himself  bound?  Was  there 
such  an  agreement  as  converts  the  real  estate  into  personal, 
or  the  personal  estate  into  real?  I  am  of  opinion  every 
objection  may  be  taken  upon  either,  which  it  would  have 
been  competent  for  the  deceased  to  take;"  and  his  Ho- 
nour, being  of  opinion  that  the  grounds  relied  on  to  take 
the  case  out  of  the  Statute  of  Frauds  were  insufficient, 
dismissed  the  bill  (y).  So,  where  the  bill  was  filed  by  the 
devisee  of  the  purchaser  for  payment  of  the  residue  of  the 
puchase-money,  and  if  the  vendors  could  not  make  a  good 
title,  or  if,  for  any  other  reason,  the  contract  could  not  be 
carried  into  execution,  that  the  amount  of  the  purchase- 
money  might  be  laid  out  in  the  purchase  of  other  lands, — 
and  the  title  turned  out  to  be  defective.  Lord  £ldon  held, 
that  the  devisee  had  no  claim  upon  the  personal  estate, 
either  to  have  the  purchase-money,  or  another  estate  pur- 

(t>)  Buckmaster  v.  Harropp,  7  Ves.       11  Ves.  448;  Savage  ▼.  Carroll^  2  Ball 
341;  S.  C,  before  Lord  Erskine^  13       &  B.  265,  281. 
Ves.  471 ;  Earl  qf  Radnor  v.  Shajloy 


lateral 


Sect.  2.]  for  the  Sale  of  Realty.  249 

chased,  or  the  purchase  completed  notwithstanding  the 
defect  of  title  Qc).  So,  where  a  party,  subsequent  to  the 
date  of  his  will,  took  a  conveyance  pursuant  to  an  agree- 
ment entered  into  previously,  but  of  the  contents  of  which, 
however,  there  was  no  other  e^dence  than  a  letter  to  his 
solicitor,  directing  him  to  prepare  a  conveyance  of  "  the 
land  I  bought  of  A.;"  it  was  held,  that,  as  this  letter  did 
not  express  the  terms  of  the  agreement  in  such  a  way  that 
it  could  have  been  enforced  against  the  vendor,  the  pur- 
chaser had  no  estate  till  the  conveyance,  and,  consequently, 
that  it  did  not  pass  by  his  will  (y). 

37.  If  there  be  a  contract  binding  on  the  purchaser  at  the  B^^ts  ojr  the 
time  of  his  death,  the  mere  fact  of  the  purchase  going  ofT  ^JSi2«?* 
by  reason  of  any  matter  subsequently  arising,  will  not  de-  J^^^^jJ 
prive  his  heir-at-law  or  devisee  of  the  benefit  of  the  con-  matteTc^* 
tract;  and  in  such  a  case,  if  the  estate  agreed  to  be  pur- 
chased cannot  be  had,  he  will  be  entitled  to  have  the 
purchase-money  laid  out  in  the  purchase  of  other  lands. 
Thus,  where  a  testator,  after  devising  certain  estates  to  A. 
in  strict  settlement,  and  reciting  that  he  had  contracted 
for  the  purchase  of  a  certain  other  estate,  directed  his  exe- 
cutors to  pay  the  residue  of  the  purchase-money,  and  take 
a  conveyance  of  it  to  the  same  uses.  At  the  death  of  the 
testator,  the  contract  was  incomplete;  but  there  was  no 
objection  on  the  part  of  the  vendor  to  complete,  and  there 
was  no  want  of  title.  The  purchaser's  affairs  were,  how- 
ever, in  a  very  complicated  state,  and  sufficient  assets 
could  not  be  realised  to  complete  the  purchase.'  The  ven- 
dor, having  waited  for  four  or  five  years,  filed  his  bill, 
to  have  the  contract  either  executed  or  delivered  up  to  be 
cancelled ;  and  Lord  Kenyan  ordered  it  to  be  delivered  up, 
^*  but  upon  principles  leaving  undisturbed  anjr  question 


(a?)  BroQfM  [v.  MoncU,lQXes.  597;  (y)  Bo$e  v.   Cunyngkatne^  11   Vet. 

Collier  V.  JtnHna,  Younge,  295.  550, 
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that  could  arise  between  the  real  and  personal  representa- 
tives''  (z).  It  appearing  subsequently,  that  there  were 
sufficient  assets  to  pay  the  money,  Lord  Alva^deyy  on  a 
bill  for  that  purpose,  ordered  the  amount  to  be  raised  and 
applied  in  the  purchase  of  other  lands,  to  the  same  uses 
as  had  been  declared  of  the  estate  originally  contraeted  for. 
^'  There  was  nothing,"'  said  his  Lordship,  ^'  to  prevent  the 
devisee  from  taking;  but,  because  the  executors  could  not 
or  would  not  act,  is  he  to  be  disappointed?'"  (a).  Lord  Eldon^ 
adverting  to  Lord  Kenyon'a  decision,  observes^  ^'  there  is  no 
doubt,  that,  if  the  real  representative  could  have  said  he 
was  ready  out  of  his  own  pocket  to  pay,  the  Court  would 
have  decreed  him  the  estate,  and  have  given  him  an  equity 
afterwards  to  call  upon  the  personal  estate  to  reimburse 
him;  and  it  is  quite  clear,  that,  if  the  real  representative 
had  been  an  heir,  instead  of  a  devisee,  the  question  would 
have  been  just  the  same"'  (&)* 

In  most  of  the  cases  on  this  subject,  it  is  strongly  insisted 
for  the  real  representative  of  the  purchaser,  that,  if  he  can- 
not have  the  estate  contracted  for,  he  is  entitled,  at  all 
events,  to  have  the  purchase-money  laid  out  in  the  purchase 
of  other  lands,  on  the  notion  that  the  contract  must  be  con- 
sidered as  evidence  of  the  purchaser's  intention  to  lay  out  so 
much  money  in  land ;  and  though,  in  a  legitimate  view  of 
the  principles  of  contract,  this  line  of  aigument  is  wholly  in- 
admissible, it  is  one  to  which  Lord  Etdofiy  yielding,  as  he 
very  commonly  did,  an  undue  degree  of  weight  to  collate- 
ral arguments,  pays  very  great  attention  (c).  It  is  obvious, 
however,  that  Lord  Hardmche  did  not  think  the  point 
arguabla  On  one  occasion  he  observes,  ^  where  an  ances- 
tor, after  the  making  of  a  will,  agrees  for  the  purchase  of 
particular  lands,  the  heir-at-law  would  have  a  right  to 
them,  provided  a  good  title  can  be  made;  otherwise,  if  it 

(z)  Per    Lord    Eldon,    Broome  v.       C.  C.  31. 
Monck,  10  VeB.  614.  {b)  Broome  v.  MoncL,  10  Ves.  614. 

{a)   J^liiitakcr  v.  WhitiaAer,  4  Bro.  (c)  10  Vcs.  615,  617. 
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cannot :  but  it  is  going  too  far  to  say,  that,  though  the  heir- 
at-law  cannot  have  the  land,  yet  he  shall  have  the  money 
so  intended  to  be  laid  out''  (d). 

38.  "  I  have  not/'  says  Sir  Thoa.  Plumer.  *'  found  any  au-  Rigfa*  to  tho 
thority  which  detennines  what  is  to  be  done  with  the  es-  pw«»ioii. 
tate  during  the  interval  when  the  title  is  in  dispute;  dur- 
ing the  suspension  of  an  executory  contract.    In  equity,  an 

estate  agreed  to  be  purchased  is  considered  as  the  estate  of 
the  purchaser  from  the  time  of  the  contract ;  and  the  pur  • 
chase-money  from  that  time  is  held  to  belong  to  the  ven- 
dor; but,  with  respect  to  the  possession,  there  is  no  change, 
in  the  notion  of  equity,  until  the  purchase-money  is 
paid.  The  vendor  has  a  clear  right  to  keep  the  posses- 
sion till  the  purchase-money  is  paid;  if  the  purchaser  en- 
ter before  he  has  paid  the  purchase-money,  he  is  a  tres- 
passer. Qiwad  possession,  the  estate  belongs  to  the  ven- 
dor,— ^it  is  not  the  estate  of  the  vendee  for  the  purpose  of 
possession;  for,  though  in  many  cases  the  purchaser  is  re- 
sponsible, as  if  there  be  a  fire,  still  as  to  possession  the 
right  is  in  the  vendor  till  the  purchase-money  is  paid"  (e). 
Hence,  if  the  purchaser  bdbre  conveyance  get  into  posses- 
sion without  the  consent  of  the  owner,  he  is  a  trespasser; 
and  if  he  proceed  to  cut  down  timber^  he  will  be  restrain- 
ed by  injunction  (/). 

39.  Until  the  time  fixed  for  the  completion  of  the  con.  intermediate 
tract,  the  rents  and  profits,  in  the  absence  of  special  stipu-  terestof  the 
lation,  belong  to  the  vendor  (g) ;  afterwards  they  belong  ™<»»ey. 

to  the  purchaser,  and  the  vendor  must  account  to  him 

(<0  Green  v.  Smithy  1  Atk.  572.  2  Hare,  239 :  cases  arising  upon  moit- 

(e)  Ackland  t.  CfaU/ord,  2  Madd.  31 .  gages. 

(/)  CrockfordY,  Alexander,  IS  Ves.  {g)  Garrkk  v.  Lord  Camden^  2  Cox, 
138.  And  see  Humphreys  v.  Harrir  231;  Earl  of  Hardwieke  y.  Lord  San- 
son, 1  J.  &  W.  581 ;  Hippedey  v.  Spcn-  dys,  12  M.  &  W.  761 :  cases  of  mano- 
ccr,  5  Madd.  422;  and  King  v.  SnM,  rial  lines. 
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for  any  improper  dealing  with  them  (h),  as  by  cutting 
down  timber  (i),  or  working  a  quarry,  the  subject  of  the 
contract  (y). 
Vendor  u-         Before  the  conveyance,  the  purchaser  cannot  proceed 

able  for  in-  .  . 

temediate  foj.  the  Tcuts  himsclf,  or  he  can  only  do  so  in  the  name  of 
the  vendor,  which,  in  cases  where  it  is  improper  to  take 
possession,  would  be  a  premature  act  of  ownership.  The 
care  of  the  estate  must  necessarily  be  left  with  the  vendor. 
Being  a  trustee  for  the  purchaser,  he  must  take  the  same 
care  of  it  as  he  would  if  it  were  his  own,  and  must  for  this 
purpose  adopt  such  measures  as  every  prudent  landlord 
would  under  the  like  circumstances;  and  there  is  no  hard- 
ship in  this,  for  if  it  be  ultimately  determined  that  the  es- 
tate belongs  to  him,  he  retains  the  rents,  and  has  the  bene- 
fit of  the  improvements  and  advantages  resulting  from  his 
diligence.  If  the  vendor  have  received  rent,  therefore,  he 
must  account  for  it ;  if  he  have  suffered  tenants  to  run 
in  arrear,  he  is  responsible  for  the  loss  thereby  sustain- 
ed (A?),  and  he  must  account  not  only  for  the  rents  ac- 
tually received,  but  for  such  as  without  his  wilful  default 
might  have  been  received  (Z),  unless  there  be  special  cir- 
cumstances. Houses  described  as  in  the  occupation  of 
under-tenants,  and  as  let  to  Messrs.  I.  ^*  at  the  very  low 
rent  of  501  a-year,  who  have  received  notice  to  quit''  at  a 
day  past,  with  a  subsequent  written  permission  to  occupy 
on  the  same  terms  as  before,  until  the  tenements  were 
sold,  were  contracted  to  be  sold  subject  to  a  condition  that 
the  purchaser  should  be  entitled  to  the  rents  from  a  speci- 
fied day.  On  completion  after  that  date,  the  purchaser 
desired  to  be  allowed  a  rent  at  the  rate  of  1501  a-year, 
being  the  rent  paid  by  the  under-tenants,  on  the  ground 

(A)  Pools  T.  ShBrgoldy  1  Cox,  273.  (k)  AeUand  v.  Gai^ord^  2  Madd. 

(»)   MagennU  v.  FaUon^    2    MoU.  32. 

591.  (0  WiUon  Y.  Oapham,  1  J.  &  W. 

(J)  Ndfon  V.  Bridget,  2  Beav.  239.  36. 


Sect.  2.]  for  ihe  Sale  of  Realty.  258 

that,  in  allowing  the  tenant  to  continue  in  possession  at 
60t  a-year  after  the  date  of  the  contract  of  sale,  the  vend- 
ors were  guilty  of  wilful  default : — ^the  Court  held,  that,  the 
purchaser  not  having  required  the  vendors  to  turn  the 
tenant  out,  they  were  not  guilty  of  wilful  default  in  allow- 
lowing  him  to  remain  at  the  lesser  rent  (m). 

On  the  same  principle  that  the  purchaser  is  entitled  to  vendor's 
the  rents  and  profits,  which  have  or  might  have  been  re-  tofest 
ceived  from  the  estate,  the  vendor  may  call  for  interest  on 
the  purchase  money,  though  the  vendee  has  suffered  it  to 
lie  dead;  and  therefore,  upon  an  investment  of  the  pur- 
chase money  in  stock  by  the  vendee,  the  title  not  being 
ready,  and  the  vendor  having  notice,  but  returning  no  an- 
swer, the  advantage  by  a  rise  or  the  loss  by  a  fall  is  the  pur- 
chaser's(«');  but  if  the  money  be  invested  at  the  request 
of  the  vendor,  he  takes  the  chance  of  the  rise  or  fall  of  the 
stocks,  and  has  the  benefit  or  bears  the  loss  accordingly  (o). 

40.  After  a  contract  for  sale  and  to  complete  on  a  day  Ftomwhat 
named,  "but  all  rents  and  other  profits  to  accrue  in  the  tateiatobe 

-^  considered  u 

meantime  to  belong  to  the  vendor,  his  heirs,  executors,  and  oonyerted. 
administrators,"  the  Court  inferred  it  to  be  the  vendor's  in- 
tention that  the  estate  was  to  be  kept  as  realty  up  to  the 
time  when  it  was  to  be  converted  absolutely  into  personal 
estate,  and  held  therefore  that  the  intermediate  rents  be- 
longed to  the  heir  (jp).  Where,  after  a  contract  for  sale,  the 
vendor  died  before  the  day  appointed  for  completing  it, 
and  the  heir  entered  into  the  receipt  of  the  rents,  and  con- 
tinued to  receive  them  until  the  time  for  completing  the 
contract  arrived,  on  a  question  between  him  and  the  per- 
sonal representative  of  the  vendor.  Sir  L,  Shadwell  said, 
"the  law  favours  the  heir  rather  than  the  executor;  and 
my  opinion  is,  that  what  the  heir  has  received  he  is  en- 

(m)  Crosse  v.  Dulx  of  Beau/oH,  5       Ackland  v.  GaUfrrd,  2  Madd.  28. 
De  G.  &  S.  7.  (o)  GeU  ▼.  WaUm,  2  S.  k  S.  402. 

(»)  Roierti  Y.  Massey,  13  Ves.  661 ;  (p)  Shadforth  v.  Temple,  10  Siin.184. 
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titled  to  keep^'  (p).  On  a  question  of  this  kind,  the  late 
Vice-Chancellor  of  England  is  exceedingly  likely  to  be 
right;  but  such  reasoning  as  this  throws  little  light  upon 
the  true  |«inciple  of  decision. 

Some  confusion  appears  to  have  crept  into  this  sub- 
ject from  not  defining  with  sufficient  care  the  true  mean- 
ing of  the  equitable  doctrine,  that,  by  force  of  the  contract, 
the  land  is  converted  into  personalty.  The  common  idea 
undoubtedly  is,  that  this  conversion  takes  place  the  in- 
stant the  contract  is  signed.  K  this  were  so,  it  would  fol- 
low pretty  clearly  that  the  decisions  in  the  two  cases  last 
mentioned  were  both  wrong.  But  this  idea  ought  perhaps 
to  be  a  little  modified.  If  A.  agree  to  sell  to  B.  generally, 
without  prescribing  any  time  for  the  completion  of  the 
contract,  the  presumption  would  be,  that  the  parties  in- 
tended an  immediate  sale,  and  the  instant  the  contract 
was  signed  the  property  would  be  converted;  but  if  there 
be  engrafted  upon  this  general  contract  the  further  stipu- 
lation, that  the  sale  shall  be  completed  on  Michaelmas- 
day,  from  which  time  the  purchaser  shall  be  entitled  to  the 
rents  and  profits,  and  the  vendor,  if  the  sale  is  not  then 
completed,  to  interest  on  the  purchase-money;  it  seems 
reasonable  to  interpret  this  as  an  agreement,  not  for  an  im- 
mediate sale,  but  for  a  sale  to  take  effect  on  Michaelmas- 
day,  and,  consequently,  the  property  should  be  consider- 
ed as  converted  from  that  day,  and  not  from  the  date  of 
the  agreement  In  this  view  of  the  question,  the  inter- 
mediate rents  would  be  so  much  of  the  realty  undisposed 
of,  and  would,  therefore,  if  the  vendor  should  die  in  the 
meantime,  go  to  his  real  representative,  conformably  to 
the  decisions  under  consideration. 

intennediate  41.  It  being  the  established  doctrine  of  equity,  that,  if  a 
ordetcHoni-  coutract  to  purchasc  is  to  be  completed  at. a  given  period, 
cBute.  and  the  title  is  finally  made  out,  the  parties  continuing  in 

{p)  ZnTOJiiiwi  V.  i^arcr,  12Sim.2C8. 
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treaty,  and  the  purchaser  not  by  any  acts  released  from 
his  bargain,  the  estat-e  is  considered  as  belonging  to  the 
purchaser  from  the  date  of  the  contract,  and  the  money 
from  that  time  as  belonging  to  the  vendor;  the  conse- 
quence is,  that,  if,  after  the  contract  and  before  the  con- 
veyance, the  estate  be  improved,  or  if  the  value  be  less- 
ened by  failure  of  tenants  or  otherwise,  and  there  be  no 
fault  on  either  side,  the  vendee  has  the  benefit  or  sustains 
the  loss  (q).  Hence,  if  the  premises  be  accidentally  burnt 
down,  after  the  contract  and  before  the  completion  of  it, 
the  loss  falls  upon  the  vendee  (r).  So  if,  in  this  interval, 
a  loss  arise  by  any  accident  which  brings  with  it  a  legal 
liability  in  respect  of  the  subject  of  sale,  which  must  be 
immediately  satisfied, — as  where  a  neighbouring  property 
was  damaged  by  the  fall  of  part  of  the  premises  sold,  the 
purchaser  is  bound  to  indemnify  the  vendor  for  any  ex- 
penses properly  incurred  by  him  in  consequence  (s).  If 
the  estate  have  been  sold  for  an  annuity  on  the  vendor's 
life,  and  he  die  before  the  conveyance,  the  vendee  will 
have  the  benefit  (t), — ^the  vendor  having  agreed  to  sell  for 
a  contingent  price,  those  who  represent  him  cannot  com- 
plain that  the  contingency  has  turned  out  unfavourably. 
The  same  principle  applies  if  the  subject  of  sale  be  a  re- 
versionary interest,  and  the  lives  drop  before  the  convey- 
ance: the  purchaser  has  the  benefit  (t^).  On  the  other 
hand,  if  the  subject  of  sale  be  a  life  annuity,  and  the  an- 
nuitant happens  to  die  before  the  annuity  is  legally  trans- 
ferred to  the  purchaser,  this  circumstance  forms  no  objec- 
tion to  the  specific  performance  of  the  contract;  the  pur- 
chaser having  agreed  to  buy  a  subject  of  uncertain  dura- 

(q)  Per  Sir  Tkonuu  Plumer^  Hoar-  (t)  M&riimer  t.  Capper,  1  Bro.  C.  C. 

ford  V.  Purrier,  1  Madd.  538.  156;  Jackton  v.  Lmxr,  3  Bro.  C.  C. 

(r)  Paine  v.  MeUer^  6  Ves.  34d;  604;  Pope  ▼.  BoaU,  1  Bro.  P.  C  370, 

and  see  ante,  p.  80,  as  to  the  risk  of  Toml.  edit;    Lord  EStdoiCi  dieia  in 

the  thing  sold  in  sales  under  a  decree.  Coles  y.  Trecoikiek,  9  Yes.  246. 

(»)  Robertton  v.  Skdion,  12  Beav.  («)  Spurrier  x,  Hamcoek,  4  Ves.  667, 

260.  674. 
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tioD,  he  cannot  complain  that  the  chance  has  turned  against 
him  (v) ;  though,  under  such  circumstances,  the  Court  will 
inquire  with  some  degree  of  jealousy  as  to  the  fairness  of 
the  transaction,  and  will  require  a  clear  case  for  specific 
performance  (w). 

On  the  principle  that  the  vendee  is  entitled  to  the  be- 
nefit of  all  ameliorations  and  improvements  of  the  pro- 
perty subsequent  to  the  date  of  the  contract,  it  seems,  that, 
if  the  subject  of  sale  be  renewable  leasehold,  and  the 
vendor,  after  the  amtract,  expelid  money  in  procuring  a 
renewal,  the  vendee  would  be  entitled  to  have  the  renewed 
lease  transferred  to  him,  without  re-imbursing  the  vendor 
what  he  had  paid  for  it  (a?). 

Vendor's  lu.  42.  If,  iu  the  interval  which  elapses  before  the  comple- 
terioration.  tiou  of  the  coutract,  the  estate  have  suffered  any  deteriora- 
tion from  want  of  due  repairs,  or  otherwise  from  want  of 
proper  care  and  management,  the  vendor  will  be  made 
liable  for  the  loss,  except  it  has  happened  in  consequence 
of  the  act  or  intervention  of  the  vendee.  Thus,  where 
the  vendee,  before  the  conveyance,  having  agreed  with 
the  tenant,  who  held  under  a  lease,  that  if  he  had  a  con- 
veyance by  a  given  time  the  tenant  should  quit  at  that 
period,  and  the  tenant,  misconstruing  the  agreement,  quit- 
ted before  a  conveyance  was  made,  so  that  the  estate  re- 
mained for  some  time  untenanted,  and  the  house  and 
buildings  became  much  deteriorated,  it  was  held,  that  the 
loss  must  fall  upon  the  vendee,  it  being  occasioned  by 
his  agreement  with  the  tenant  (y).  As  to  deterioration 
after  the  vendee  took  possession,,  or  after  there  was  a  title 

«                   (o)  Kenney   t.   Wexiatn,   6   Madd.  another,  he  chooses  to  spend  money  in 

857.    And  see  ante,  pp.  187  6^  »eq.;  improying  it,  I  do  not  know  that  he 

and  Stricldand  t.  TVriMr,  7  Exch.  206.  can  call  on  the  purchaser  to  repay  him 

(to)  Per  Lord  Cotteniamy  C,  Datriei  the  money  for  that  improyement**  AlTd 

T.  Cooper,  5  My.  k  Cr.  279.  see  M€Uier  cf  dare  Hall  y.  Hardingy 

{x)  Monro  y.  Taylor,  8  Hare,  60  :  6  Hare,  296. 

« If;*'  observed  Wigram,  V.  C,  *•  after  (y)  Harford  v.  Purrier,  1  Madd.532. 
a  party  has  agreed  to  sell  property  to 
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under  which  he  might  have  taken  possession,  he  can  have 
no  allowance  in  respect  of  that  (js).  So,  where  a  purchaser 
paid  his  purchase  money  into  Court  under  an  order,  and 
afterwards  established  the  amount  of  his  claim  for  dete- 
rioration in  a  trial  at  law,  he  was  allowed  interest  from 
the  time  he  paid  in  his  purchase  money,  and  also  the  costs 
of  the  trial ;  Sir  J.  Leach  observing, "  the  vendor  was  bound 
to  take  care  against  this  deterioration ;  and  I  should  not 
make  the  purchaser  the  allowance  he  is  entitled  to,  if  I 
made  him  pay  the  costs  of  the  trial "  (a). 

43.  If  there  be  an  airreement  for  purchase,  and  the  in-  rarchaseby 

.  ,  a  tenant  in 

tended  purchaser  is  thereupon  let  into  possession,  such  posi»s8io^- 
possession  is  lawful,  and  amounts  at  law,  in  the  absence  JJ^Sto-*^ 
of  any  stipulation  to  the  contrary  (6),  strictly  speaking,  °"*^' 
to  a  bare  tenancy  at  will  (c).  It  is  not,  however,  the  agree- 
meni,  but  the  letting  into  possession,  that  creates  such  te- 
nancy;  for  the  person  suffered  so  to  occupy  cannot,  on  the 
one  hand,  be  considered  a  trespasser  when  he  enters,  and, 
on  the  other  hand,  cannot  have  more  than  the  interest  of 
a  tenant  at  will,  the  lowest  estate  known  to  the  law  (d). 
If  the  purchaser  were  in  the  occupation  of  the  land  as 
tenant  at  will  at  the  date  of  the  contract,  the  equitable 
ownership  thereby  acquired  determines  the  tenancy  (6); 
and  Lord  Mdon  seems  to  have  thought,  that,  even  if  he  were 
tenant  f5rom  year  to  year, — and,  therefore,  of  course,  for  any 
other  term  certain, — ^the  contract  would  determine  the  re- 
lationship of  landlord  and  tenant;  and  that  "in  equity,  at 
least,  the  landlord  could  not  have  called  for  the  rent"  (/). 
If  these  observations  of  Lord  JEldon  be  confined  in  their 

(«)  ^flifoT.Xonf  AMMy,  2SwaDBt  ▼.  Chamberiaine,  5  M.  &  W.  14;  Doe 

226.  ▼.  Nedd,  3  M.  &  Gr.  271,  a  caae  of 

(a)  Ftrsfuicm  t.  Tadfrnm,  1  Sim.  539L  ezcbange  under  an  Indosnre  Act. 

(6)  Saumden  ▼.  Mu^rave,  6  B.  ft  {d)  Per  Parke^  B.,  Doe  V.  StanUmy 

C.  624.  IM.  &W.  700. 

(o)  Right  Y.  Beardy  13  East,  210;  («)  Danieley.  Z>avi«m,  16  Ves.  252. 

Doe  V.  CbperloH,  9 Car.  ft  P.  \U;  Doe  (/)  I<U  253. 
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operation  to  what  would  be  the  effect  of  these  transac- 
tions in  a  Court  of  equity,  it  seems  sufficiently  clear  that 
there  the  rights  and  obligations  of  the  lessee  would  be 
merged  in  the  paramount  rights  of  ownership,  to  which  he 
would  become  entitled  in  his  character  of  purchaser.  But 
this  is  not  so  in  a  Court  of  law,  where  the  purchaser  is  not 
considered  the  owner,  nor  the  property  as  changed,  till  he 
has  got  a  conveyance.  Therefore,  at  law,  when  a  lessee 
in  possession  becomes  the  purchaser,  the  contract  of  pur- 
chase does  not  suo  marie  determine  the  tenancy,  unless, 
upon  the  construction  of  its  provisions,  that  appear  to  be 
the  intent  of  the  parties  {g). 

Ri^tsofa  44.  Where  the  vendee  of  an  estate  has  been  let  into 
pouesaion  posscssiou  whilc  the  title  was  under  investigation,  and  the 
Sti^^^  contract  has  afterwards  been  put  an  end  to  for  want  of 
title,  the  vendor  cannot,  in  the  absence  of  express  stipula- 
tion, recover  for  use  and  occupation,  notwithstanding  the 
occupation  has  been  beneficial  (A) ;  though  of  course  he  is 
liable  if  he  continue  in  possession  after  the  contract  has 
gone  off  (i).  Nor  can  the  vendee  be  ejected  without  notice 
to  quit>  or  a  demand  of  possession  (ik),  unless  he  agreed  to 
give  up  possession  on  some  specified  event  which  has  hap- 
pened (Q.  On  such  an  ejectment  it  is  not  necessary  to 
give  any  other  evidence  of  the  vendor's  title  than  the  agree- 
ments'—that amounting  to  a  sufficient  acknowledgment  of 
it  (m).  A  purdiaser,  who  has  let  a  tenant  into  possession, 
can  maintain  an  action  for  use  and  occupation  against 
him,  althou^  tiiie  purchase  be  not  completed,  the  tenant 
being  stopped  from  disputing  the  title  of  the  party  horn 
whom  he  received  actual  possession  (n). 

(y)  Dob  d.  Grayy.  Skmkm^  1 M.  ft  («}  Howard  j.SkMW.SM.  &W.118. 

W.  695;  S.  P.,  Tttfie  v.  Darby,  15  M.  (*)  Riffht  v.  Beard,  18  East,  210. 

&  W.  601.  (I)  Doe  T.  Saper,  8  Camp.  8. 

(A)  Winterbotiom  t.  Itiffham,  7  Q  B.  (m)  Doe  v.  Bmion,  15  Jiir.  990. 

611;  and  see  ^tttm  V.  TbmZw,  Peake,  (n)  Doe  ▼,  MOU^  4  N.  AM.  25, 

192;  Kirtland  v.  Pomteeti^  2  Taont.  29;   Hull  r.  Ven^han,  €  Price,  157; 

145;  Seaion  v.  Boot/i,  1  A.  &  E.  528.  and  as  lo  this  case  see  7  Q.  B.  617. 
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CHAPTER  V. 


OP  THE  OBLIGATIONS  OF  THE  VENDOR  UNDER  THE  CONTRACT. 

1.  The  rights  and  obligations  of  the  parties  to  a  contract  Rights  and 
are  correlative.  The  right  of  either  party  to  the  performance  ©r  tSpSSea 
of  a  particular  act  implies  in  the  other  a  corresponding  « expresMd. 
obligation  to  perform  it    The  vendor^s  right,  for  instance, 

to  recover  the  purchase-money  or  price,  imports  an  obli- 
gation on  the  part  of  the  purchaser  to  pay  it  These 
rights  and  obligations  on  the  contract  for  sale,  and,  indeed, 
on  every  other  species  of  contract,  arise  partly  by  implica- 
tion from  the  nature  of  the  transaction,  and  partly  from 
express  agreement  between  the  parties. 

2.  The  law,  however,  is  not  favourable  to  implied  obliga-  impued  obii- 
tions,  and  never  allows  them,  except  they  necessarily  and  favoured  at 
unavoidably  result  from  the  nature  of  the  transaction. 

Thus,  on  the  sale  of  a  personal  chattel,  the  law  does  not 
imply  that  the  vendor  has  a  good  title  (a),  because  in  such 
a  case  possession  is  the  primd  facie  evidence  of  title;  and 
if  the  purchaser  be  desirous  of  a  more  perfect  assurance  as 
to  that  point,  it  leaves  him  to  make  more  careful  inquiry, 
or,  if  necessary,  to  protect  himself  by  special  stipulations. 

3.  On  the  sale  of  land,  however,  a  different  rule  pre-  onaaieor 

land,  good 

vails,  the  law  always  implying  that  the  vendor  has  a  good  uue  implied. 

(a)  MorU^  t.  Attenborotiffh^  8  Ezch.  and,  for  this  reuon  probably,  it  has 

500;  WaOer  y.  Mellor^  11  Q.  B.  478;  been  held,  that,  on  a  oontract  for  sale 

Ok€ipmam  t.  SpeUer^  19  L.  J.,  Q.  B.,  by  the  Crown,  an  advowson  does  not 

239;  Simftur.MarryeUt^ 20 L. J.,  Q.B.,  pass nnlesi  ezpnasly  mentioned:  {AU.- 

454.    Stm  less  does  the  law  fi^yonr  Cfem.r.  Siiwll,lY.kC.SS9). 
implied  obligations  against  the  Crown; 

s2 


260  Obligations  of  the  Vendor.  [Chap.  V. 

title,  because,  in  such  a  case,  possession  is  no  evidence  of 
title:  the  apparent  ownership  is  nothing:  the  real  owner- 
ship depends  upon  conveyances  and  other  instruments  (6). 
The  law  also  implies,  that  a  party  selling  land  has  the 
whole  interest  in  it,  that  is  to  say,  that  he  has  the  fee 
simple  (c);  and,  in  the  absence  of  any  stipulation,  that  the 
land  is  copyhold  or  of  customary  tenure,  the  presumption 
is,  that  it  is  freehold  (d). 

whAtim-  4.  On  the  sale  of  a  specific  chattel,  although  the  law  im- 

plied on  saia       ^  ... 

of  chattel;     pHes,  that  the  particular  thing  shall  be  delivered  to  the 

purchaser,  it  makes  no  implication  as  to  its  quality;  if  the 
vendee  buy  without  examining  it  for  himself  or  stipu- 
lating for  its  qualities,  the  law  applies  the  maxim  caveat 
-on  a  de-  emptor.  So  on  a  demise,  the  law  implies,  on  the  part  of 
the  lessor,  an  agreement  for  quiet  possession  by  the  lessee; 
and  on  the  part  of  the  lessee,  an  agreement  to  pay  the  rent. 
But  it  does  not  go  beyond  this ;  it  does  not,  for  example,  im- 
port into  the  mere  agreement  for  a  demise  an  implication 
that  the  demised  premises  are  fit  for  the  purpose  contem- 
plated by  the  lessee  (e),  or  that  the  landlord  shall  keep  the 
premises  in  such  a  state  of  repair  as  to  be  inhabitable  (/). 

(ft)  See  what  is  said  bj  Lord  Eldcn^  simple.    ^  The  price  bargained  for  in 

Hiem  r.  Mia,  13  Yes.  122.  this  case,''  said  Parie,  R,  ''and  the 

(e)  An  agreement  of  purchase  means,  situation  of  the  premises,  may,  no  doubt, 

/>nm4/«»0,a  purchase  of  the  fee:  (Per  create  a  strong  impression  that  it  was 

CoUfiKMy  J.,   Worihinffton  t.  Warrinff'  not  the  conveyance  of  a  fee  simple  that 

ton,  6  C.  B.  644).     An  agreement  to  was   intended;    but  we  cannot  take 

sell  hmd,  not  expressing  what  interest  judicial  notice  that  a  man  would  not 

in  it, — is  construed  to  mean  the  whole  of  be  likely  to  sell  the  fee  simple  of  a 

the  interest  of  the  yendor  in  the  bind:  house  in  Piccadilly  for  60/.:^  (Hughes 

{Bower  y.  Cooper,  2  Hare,  408,  per  y.  Parker,  8  M.  &  W.  248). 

Wiffram,  V.  C.)     Hence,  a  memoran-  {d)  OatteUy.  CorraU,  4  Y.  &  C.  236. 

dnm  of  agreement  ^  to  sell  the  house  («)  Smith  y.  Marrabiey  1 1  M.  &  W. 

and  fixtures.  No.  163,  Piccadilly,  to  5;  SuttoH  y.  Temple,  12  M.  &  W.  52; 

commence  from  the  Ist  of  January  next,  Hart  y.  Windtor,  Id.  68. 

for  60/^"  imports  upon  the  fince  of  it  (/)  Surplice  y.  FamswortA,  7  M.  & 

an  agreement  for  the  sale  of  the  fee  Or.  576. 
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These  are  matters  not  necessarily  resulting  from  a  mere 
contract  of  demise,  and  are  left  therefore  to  the  care  and 
providence  of  the  party  with  whom  it  is  mada 

o.  It  appears,  therefore,  that  the  only  obligation  on  the 
part  of  the  vendor,  implied  by  law  from  the  mere  contract 
of  sale,  is,  to  deliver  the  thing  sold  to  the  purchaser.  In 
regard  to  personal  chattels,  the  delivery  is  either  actual  or 
constructive;  what  amounts  to  such  delivery  has  already 
been  considered  (g).  In  regard  to  land,  actual  or  construc- 
tive delivery,  in  the  sense  in  which  that  term  is  applied  to 
the  delivery  of  personal  chattels,  is  impossible.  Land  is 
transferred  from  the  vendor  to  the  vendee  by  means  of  a 
written  conveyance,  as  to  which,  as  has  been  already  seen, 
the  law  implies  that  the  vendor  has  a  good  title  to  make  it. 
A  complete  delivery  of  the  land  imports  not  only  a  trans- 
fer of  the  land,  but  also  the  delivery  to  the  purchaser  of 
the  evidences  of  ownership,  that  is  to  say,  of  the  title-deeds. 
Hence,  therefore,  under  the  head  of  implied  obligations  on 
the  part  of  the  vendor  of  real  estate,  the  particulars  to  be 
considered  are,  the  title,  the  conveyance,  and  the  delivery 
of  the  title-deeds. 

6.  Besides  the  obligations' implied  by  law,  the  vendor 
commonly  enters  into  special  obligations  as  to  the  time 
for  completing  the  contract,  and  the  quality  and  quantity 
of  the  subject  of  sale.  Other  matters  of  a  more  special 
kind  sometimes  enter  into  the  stipulations  of  the  contract 
made  by  the  parties. 

7.  The  subject  matter  of  this  chapter  may,  therefore,  be 
conveniently  arranged  under  the  following  heads : — ^the  ob- 
ligations of  the  vendor  as  to  the  quality  of  the  subject  of 

(jf)  An%  pp.  199  ei  teq. 
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sale;  as  to  its  quantity;  as  to  the  time  for  completing  the 
contract;  as  to  the  title,— the  conveyance,— and  the  title- 
deeds. 


Sect.  1. — Of  Hie  QuaUty  and  Incidents  of  the  Svbject  of  Sale, 

On  sale  of  a       8.  On  the  Sale  of  a  personal  chattel,  if  the  contract  be 
dorsobu^  silent  as  to  the  quality  of  the  article,  and  nothing  was 

tton  aatolts  i  ^  ^  ,,*  .1 

quality.  g^id  at  the  time  to  shew  that  it  was  sold  for  a  particular 
purpose,  the  maxim  caveat  emptor  applies;  and  the  pur- 
chaser must  take  the  article  as  he  finds  it,  with  all  its  de- 
fects, and  whether  suitable  or  not  for  the  purpose  which 
he  might  have  contemplated  in  the  purchase  (a).  K  the 
article  be  sold  by  sample,  it  must  correspond  with  the  sam- 
ple (6).  If  it  be  sold  under  a  particular  description,  it 
must  answer  that  description  (c).     If  it  be  sold  for  a  par- 


(a)  ParHntott  v.  X«e,  2  East,  3]5; 
OkeU  V.  Smithy  1  Stark.  107;  Bluett  t. 
Osborne^  1  Stark.  384;  Gray  ▼.  Cox,  4 
B.  &  C.  108;  Center  y.  HopMru,  4  M. 
&  W.  399;  Shepherd  t.  Pj^,  3  M.  & 
Gr.  868. 

(b)  Vl^here  goods  are  sold  by  sample, 
evidence  of  acustom  of  trade  as  to  return- 
ing or  making  an  allowance  for  such  of 
the  goods  as  do  not  answer  the  sample, 
is  receivable;  bat,  in  such  a  case,  the 
vendee  cannot  claim  the  benefit  of  the 
custom,  if  he  have  not  elected  to  com- 
ply with  it  within  a  reasonable  time: 
(Ooohe  V.  Ridddien,  1  Car.  &  K.  561). 
A  custom  of  the  Liverpool  com  market, 
that,  when  com  is  sold  by  sample,  if  the 
buyer  does  not,  on  the  day  the  com  is 
sold,  examine  the  bulk  and  reject  it,  he 
cannot  afterwards  reject  it  or  refuse  to 
pay  the  whole  price,  is  a  reasonable 
custom:  {SandertY, Jameson^  2  Car.  & 


K.  657). 

(c)  Barr  v.  CHbaom,  3M.  &  W.  390; 
Bridge  v.  Waifiy  1  Stark.  504;  Shep- 
herd V.  Kain,  5  B.  ft  Aid.  240;  Gar- 
diner T.  Gray,  4  Camp.  144, — contract 
for  the  sale  of  a  quantity  of  **•  waste 
silk;"*  it  was  found  to  be  unsaleable 
under  this  denomination:  Per  Lord 
EUeftborough — ^  I  am  of  opinion,  that 
the  purchaser  has  a  right  to  expect 
a  saleable  article  answering  the  de- 
scription in  the  contract.  Without  any 
particular  warranty,  this  is  an  im- 
plied term  in  every  such  contract 
Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of  ca- 
veat en^ptor  does  not  i^ply.  He  can- 
not  without  a  warranty  insist  that  it 
shall  be  of  any  particular  quality  or 
fineness;  but  the  intention  of  both  par- 
ties must  be  taken  to  be,  Uiat  it  shall 
h9  sales^le  in  the  market  under  the  de- 
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tionlar  purpose,  it  must  be  fit  for  that  purposfe  (cT).    On  the 
sale  of  provisions  by  a  person  who  is  not  a  common  trader, 


nomination  mentioned  in  the  contract 
between  them.    The  pnrchaser  cannot 
he  supposed  to  buy  goods  to  lay  them 
on  a  dunghill.'"  Laing  v.  Fidgeon^  6 
Tatmt.  108,— IS  frequently  cited  for  the 
-  proposition,  that,  *^  if  a  man  sells  an  ar- 
ticle, he  thereby  warrants  that  it  is 
merchantable,  that  is,  fit  for  some  pur- 
pose ^  {J<me9  Y.  BriffHy  6  ^ng.  544),  or, 
in  other  words,  ''that,  in  eyery  contract 
to  furnish  manu&ctured  goods,  however 
low  the  price,  it  is  an  implied  term  that 
the  goods  should  be  marketable:"  for 
neither  form  of  stating  the  proposition 
is  this  case  an  authority.    The  defend- 
ant, having  previously  sent  to  the  phun- 
tiff  a  sample  of  saddles  that  could  be 
furnished  at  a  specified  price,  the  pkin- 
tifFgave  him  an  order  for  three  dozen. 
The  saddles  delivered  were  useless  and 
unmerchantable,  and  did  not  correspond 
with  the  sample.    On  motion  to  set 
aside  a  verdict  for  the  plaintiiF,  it  was 
contended,  that,  the  priee  fixed  being  so 
low  that  a  good  saddle  could  not  be 
-made  for  the  money,  the  plaintiff  was 
(thereby  sufficiently  apprised  what  sort 
•of  goods  he  was  to  expect:  that  there 
was  no  warranty  in  fiict;  and  that  the 
law  did  not  under  such  circumstances 
Imply  a  warrsnty  that  the  goods  were 
jnochaatable:  but,  Ptr  Curiam,  '^  al- 
though there  was  no  express  contract 
that  the  article  should  be  merchantable, 
it  resulted  firom  the  whole  tameactian 
ti«it  the  article  was  to  be  merehantable: 
the  defendant  might  have  Rjected  the 
•order,  but,  having  accepted  it,  he  ought 
to  furnish  a  merchantable  article.  ^    In- 
atead,  therefi>re,  of  this  case  being  an 
anthori^  fiir  the  piinciple  that  on  every 
sale  of  an  article  there  is  an  implied 
warranty  that  it  is  merchantable,  it 
merely  decides,  that,  under  the  circum- 


stances, which  were  equivalent  to  a  sale 
by  sample,  there  was  suoh  an  implied 
warranty.  7>e  v.  f^nmore,  S  Camp. 
462,— contract  for  the  sale  of  a  quantity 
df  **  fiiir  merchantable  sassafras  ;^Bri<fye 
V.  Wain,  1  Stark.  504,— contract  for  the 
sale  of  "scarlet  cuttings;*'  Powdl  v. 
HarUm^  2  Bing.  N.  C.  668,— contract 
to  sell  mess  pork  ''of  Scott  &  Co.,'' 
which  was  held  to  mean  pork  manufiic- 
tured  by  Scott  &  Co. ;  Dickaon  v.  Zizi- 
«a,  16  L.  T.  366,— contract  for  the 
sale  of  com  in  a  "  good  and  merchanta- 
ble condition;"  Feats  v.  Pirn,  2  Marsh. 
143,— where  Gibhs^CJ^  observes,  that, 
"  where  a  party  undertakes  to  supply 
goods  of  a  certain  description,  he  most 
execute  his  engagement  accordingly." 

(d)  Brown  v.  EdgingUm,  2  M.  &  W. 
27d;  and  see  Shephmd  v.'  /y^,  3  M. 
&  Gr.  878.  In  the  former  of  these 
cases,  Tindaly  C.  J.,  observes,—"  It  ap- 
pears to  me  to  be  a  distinction  well- 
founded,  both  in  reason  and  on  authori- 
ty, that,  if  a  party  purchase  an  article 
upon  his  own  judgment,  he  cannot  af- 
terwards hold  the  vendor  responsible, 
on  the  ground  that  the  article  turns  ««t 
to  be  unfit  for  the  purpose  for  which  it 
is  required;  but  if  he  relies  dm  the  judg- 
ment of  the  seller,  and  informs  him  of 
the  use  to  which  the  article  is  to  be  ^- 
plied,  it  seems  to  me  the  transaction 
carries  with  it  an  onplied  warranty  that 
the  thing  furnished  shall  be  fit  and  pro- 
per finr  the  purpose  for  whkh  it  was  de- 
signed." And  see  JSmms  v.  Brigkt,  6 
Bing.  583.  In  OuuUmr  v.  Hopkins^ 
(4  M.  &  W.  399),  Parke,  B.,  <A- 
serves,  "  I  agree  with  the  authority  of 
•/(met  V.  Bright,  <5  Bing.  633),  that  if 
an  order  is  given  fivanundescribed  and 
unascertained  thing,  stated  to  be  finr  a 
particular  purpose,  which  the  mannfiie- 
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•there  is  no  implied  warranty  that  they  are  wholesome  {e); 
but,  by  a  recent  statute  (/),  the  sale  of  unwholesome  meat 
is  made  punishable. 

Effect  of  ge.        9.  The  general  commendations  which  vendors  are  in 

neral  com-  , 

mendftUoiu.  the  habit  of  using,  for  the  purpose  of  recommending  the 
subject  of  sale  to  the  purchaser,  and  enhancing  its  value 
in  his  estimation,  amount  to  nothing:  ea  quce  commen- 
dandi  causd  in  venditionibtis  dicuntur,  si  palam  appareanty 
ffenditorem  non  obUgant  (g).  But,  as  is  observed  by  BiUler, 
J.,  in  Pasley  v.  Freeman {h)y  "it  was  rightly  held  by 
HoU,  C.  J.,  and  has  been  imiformly  adopted  ever  since, 
that  an  affirmation  at  the  time  of  a  sale  is  a  warranty, 
provided  it  appear  in  evidence  to  have  been  so  intended." 

Warranty.  Express  stipulations  are  frequently  called  warranties, 

as  on  the  sale,  for  instance,  of  a  horse,  it  is  usual  for  the 
vendor  to  warrant  his  soundness,  or  the  possession  of 
other  qualities  which  the  purchaser  may  wish  him  to  pos- 
sess. But  though  it  has  become  usual  to  employ  the  term 
"warranty"  on  such  occasions,  it  means  no  more  than 
that  the  vendor  contracts  that  the  animal  is  sound,  or  pos- 
sesses the  qualities  specified.  This  warranty,  or  contract, 
as  it  would  be  more  correctly  designated,  is  frequently 
confounded  with  the  general  representations  which  sellers 

turer  lupplies,  he  cannot  fae  for  the  tiact,  all  the  plaintiff  has  to  do,  is  to 

price  unless  it  does  answer  the  purpose  tend  his  patent  machine,  and  whether 

for  which  it  is  supplied;**  and,  advert-  it  answers  the  purpose  of  the  defendant 

ing  to  the  circumstances  of  the  case  un-  or  not,  with  that  the  plaintiff  has  no- 

der  consideration,  proceeds,  '*  the  or-  thing  to  do;  he  has  famished  the  ma- 

der  is,  'send  me  your  patent  hopper  chine  contracted  for,  and  he  is  entitled 

and  apparatus,  to  fit  up  my  brewing  on  that  contract  to  recorer  the  stipu- 

copper  with  your  tmoke-oonstmuig/ur-  Uted  price.** 

fKice.*     The  purchase  is  of  a  defined  (e)  Bttrnby  y.  BciUtt^  16  M.  &  W. 

and  well-known  machine.     The  phun-  644. 

tiff  has  performed  his  part  of  the  con-  (/)  11  &  12  VicL  c.  107,  s.  3. 

tract  by  sendmg  that  machine;  and  it  (^)  Dig.  18. 1.  De  contmh.  emptio- 

is  the  defendants  concern,  whether  it  ne,  43. 

answers  the  purpose  for  which  he  want-  (k)  3  T.  R.  57. 

ed  to  nie  it  or  not.    As  I  read  the  con- 
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are  in  the  habit  of  making  with  a  view  to  induce  purchas- 
ers to  buy. 

The  import  of  the  term  "  warranty"'  has  been  thus  ad- 
verted to  by  Lord  Abinger^  C.  B. : — "  A  good  deal  of  con- 
fusion has  arisen  in  many  of  the  cases  on  this  subject, 
from  the  unfortimate  use  made  of  the  word  *  warranty.' 
Two  things  have  been  confounded  together.  A  warranty 
is  an  express  or  implied  statement  of  something  which 
the  party  undertakes  shall  be  part  of  a  contract,  and, 
though  part  of  a  contract,  yet  collateral  to  the  express  ob- 
ject of  it.  But,  in  many  of  the  cases,  the  circumstance 
of  a  party  selling  a  particular  thing  by  its  proper  descrip- 
tion has  been  called  a  warranty;  and  the  breach  of  such 
contract,  a  breach  of  warranty.  But  it  would  be  better 
to  distinguish  such  cases  as  a  non-compliance  with  a  con- 
tract which  a  party  has  engaged  to  fulfil;  as,  if  a  man  of- 
fers to  buy  peas  of  another,  and  he  sends  him  beans,  he 
does  not  perform  his  contract ;  but  that  is  not  a  warranty, 
there  is  no  warranty  that  he  should  sell  him  peas ;  the  con- 
tract is  to  sell  peas,  and  if  he  sends  him  anything  else  in 
their  stead,  it  is  a  non-performance  of  it  So,  if  a  man 
were  to  order  copper  for  sheathing  ships — ^that  is,  a  parti- 
cular copper,  prepared  in  a  particular  manner;  if  the  sel- 
ler sends  him  a  different  sort,  in  that  case  he  does  not  com- 
ply with  the  contract;  and  though  this  may  have  been  con- 
sidered a  warranty,  and  may  have  been  ranged  under  the 
class  of  cases  relating  to  warranties,  yet  it  is  not  properly 
so  ({)."  The  distinction  which  this  learned  Judge  here  at- 
tempts to  establish  between  what  is  a  warranty  and  what  is 
simply  a  non-performance  of  the  contract,  appears  to  rest 
on  a  misconception  of  the  nature  of  the  subject  On  the 
sale  of  a  horse,  for  instance,  the  vendor  warrants  that  he  is 
sound.    What  does  this  amount  to,  in  fact,  but  a  contract 

(0  Per  Lord  Abin^r,  C.  B.,  ChafUer  v.  IlcpkinSy  4  M.  &  W.  399. 
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that  the  horse  has  this  particular  quality?  If  he  sell  an 
unsound  horse  he  does  not  perform  his  contract  If  a  thing 
be  sold  by  a  particular  description,  is  not  that  description 
a  part  of  the  contract  just  as  much  as  the  warranty? 

The  distinction  between  what  is  mere  matter  of  descrip- 
tion and  what  is  warranty,  is  nevertheless  frequently  taken 
in  the  cases  on  the  sale  of  horsea  Thus,  in  an  action  for  the 
price  of  a  horse  sold  under  the  following  memorandum: — 
'^  To  be  sold,  a  black  gelding,  five  years  old;  has  been  con* 
stantly  driven  in  the  plough. — warranted:'"  it  was  held  (i) 
that  the  warranty  applied  to  soundness  only.     So,  under 

the  memorandum,  "  received  of  R  ^ for  a  grey  four 

years  old  colt,  warranted  sound;"  it  was  held  (l)  that  the 
warranty  was  confined  to  soundness  only,  and  that  the 
preceding  statement  as  to  age  was  matter  of  description 
only,  for  which  the  party  is  not  answerable,  unless  it  be 
shewn  to  be  false  within  his  knowledge.  The  latter  deci- 
sion is  intelligible  enough:  so  much  can  hardly  be  said  of 
the  former. 

10.  Where  the  subject  of  sale  is  such,  that  the  greatest 
care  and  judgment  on  the  part  of  the  purchaser  may  be 
insufficient  to  enable  him  to  discover  its  defects,  which 
may  be  unknown  even  to  the  vendor,  a  prudent  purchaser 
will  always  protect  himself  by  an  express  warranty,  either 
against  all  defects  of  quality,  or  against  the  special  defects 
to  which  the  subject  of  sale  may  be  peculiarly  liable.  A 
familiar  instance  occurs  in  the  sale  of  horses.  Unless  the 
purchaser  intend  to  take  upon  himself  the  risk  of  all  de- 
fects or  faults,  he  should  never  buy  without  a  warranty  of 
soundness,  and  of  such  other  qualities  as  he  may  wish  the 
animal  to  possess. 

11.  What  amounts  to  a  breach  of  a  warranty  of  sound- 
ness, has  been  discussed  in  a  great  variety  of  cases.     The 

(k)  Richardson  v.  Brown,  1  Bing.  344.  (0  Budd  v.  Fairmancr^  8  Buig.  48. 
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general  principle  is  thus  stated  by  Parkey  B.  (m) :  **  I  have 
always  considered  that  a  man  who  buys  a  horse  warranted 
sound,  must  be  taken  as  buying  for  immediate  use,  and  has 
a  right  to  expect  one  capable  of  that  use,  and  of  being  im- 
mediately put  to  any  fair  work  the  owner  chooses.  The 
rule  as  to  unsoundness  is,  that,  if  at  the  time  of  the  sale 
the  horse  has  any  disease,  which  either  actually  does  di- 
minish the  natural  usefulness  of  the  animal,  so  as  to  make 
him  less  capable  of  work  of  any  description;  or  which,  in 
its  ordinary  progress,  will  diminish  the  natural  usefulness 
of  the  animal ;  or,  if  the  horse  has,  either  from  disease  or 
accident,  undergone  any  alteration  of  structure,  that  either 
actually  does  at  the  time,  or  in  its  ordinary  effects  will, 
diminish  the  natural  usefulness  of  the  horse ; — such  a  horse 
is  unsound.'' 

A  defect  in  the  form  of  a  horse,  which  has  not  occasion-  Defector 
ed  lameness  at  the  time  of  the  sale,  although  it  might  ren-  aoundnefls. 
der  the  animal  more  liable  to  become  lame  at  some  future 
time,  as ''  curby  hocks''  for  instance,  is  not  unsoundness  (n). 

Some  splints  cause  lameness,  others  do  not:  and  the  spiintsare 

atuoiindneaa, 

consequences  of  the  splint  are  not  apparent  at  the  time,  ^J^en. 
like  the  loss  of  an  eye  or  any  visible  blemish  or  defect, 
to  a  common  observer.  In  an  action  upon  a  warranty, 
in  which  the  defendant  warranted  the  horse  to  be  sound 
wind  and  limb  "  at  this  time,"  that  is,  at  the  time  of  the 
warranty  made,  the  jury  found  a  verdict  for  the  plaintiff. 
The  horse  had  a  splint,  which  was  known  to  both  par- 
ties. The  judge  requested  the  jury  to  tell  him,  whether 
the  horse  was  sound;  or,  if  they  believed  him  to  be  un- 
sound, whether  that  unsoundness  arose  from  the  splint, 
the  existence  of  which  was  known  to  the  plaintiff  at  the 
time  of  the  sale.  The  jury  in  answer  said,  that,  although 
the  horse  exhibited  no  symptoms  of  lameness  at  the  time 
when  the  contract  was  made,  he  had  then  upon  him  the 

(m)  CocUet  v.  Slq>henSj  2  Moo.  &  R.       aame  effect 
157 ;  and  see  Kiddell  Y,Barnardy  9  M.  («)  Dickinson  v.  FollcU,  1  M.  &  Rob. 

&  W.  668,  where  it  is  laid  down  to  the       299 ;  Broum  v.  Elkington,  8 M.  &W.  1 32. 
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seeds  of  unsoundness  arising  from  the  splint  The  Court, 
on  motion  for  a  new  trial  (o),  sustained  the  verdict,  think- 
ing, that,  by  the  terms  of  the  warranty,  the  parties  meant 
that  this  was  not  a  splint  at  that  time  which  would  be  the 
cause  of  future  lameness;  and  that  the  jury  had  found  that 
it  was :  and  consequently  the  warranty  was  broken.  Roar- 
ing is  a  malady  which  renders  a  horse  less  serviceable  for  a 
permanency,  and  therefore  is  an  unsoundness  (p).  A  nerved 
horse  is  unsound  (9) ;  so  is  a  horse  chest-foundered  (r) ;  so 
if  a  horse  has  bone  spavin  in  the  hock  ($).  Crib-biting, 
which  has  not  yet  produced  disease  or  alteration  of  struc- 
ture, is  not  an  unsoundness  (t)  within  a  general  warranty; 
but  it  is  a  vice  under  a  warranty  that  a  horse  is  sound  and 
free  from  vice(ti).  A  temporary  lameness,  rendering  a 
horse  less  fit  for  present  service  at  the  time  of  sale,  is  a 
breach  of  warranty  of  soundness;  and  it  will  be  no  defence 
that  he  afterwards  recovered  (x), 

Hifldeacrip.  1 2.  On  the  sale  of  land,  where  it  does  not  substantially 
saie^iaod.  auswcr  the  description  under  which  it  is  sold,  the  vendor 
cannot  in  general  enforce  the  contract  in  equity,  or  recover 
damages  for  breach  of  it  at  law ;  unless  the  misdescription  be 
so  manifest,  that  the  purchaser,  by  the  exercise  of  ordinary 
care  and  inquiry,  could  not  have  failed  to  discover  it,  for 
then  the  maxim  caveat  emptor  will  apply.  Thus,  in  Botdes 
V.  Roimd  (y),  it  was  held  to  be  no  objection  to  the  specific 
performance  of  the  contract,  that  the  meadow,  which  was 
the  subject  of  sale,  had  a  footpath  across  it  and  a  way  round 
it;  Lord  Loughborough  saying,  "I  cannot  help  the  care- 
lessness of  the  purchaser,  who  does  not  choose  to  inquire: 
it  is  not  a  latent  defect'' 


Misdflserip- 
tlon  patent 


(o)  Margetton  t.  WrigUy  7  Bing.  603; 
8  Bing.  454. 

{p)  Ondcw  ▼.  EamM^  2  Stark.  81. 

iq)  Best  y.  OAorne,  Ry.  &  M.  290, 
per  Best^  C.  J. 

(r)  Atterhury  v.  Fairmaner^  8  Moo. 
32. 


(0  Wattou  T. DmUm^  7 C.  &P.  85. 

(0  Broennenbutyh  v.  Hayeock^  Holt, 
680. 

(«)  ScoU^Utd  y.  i2o66, 2  Moo.  &  Rob. 
210. 

(«•)  Elton  y.  Brogden,  4  Camp.  281. 

(jr)  5  Vea.  508 
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13.  If  the  description  be  of  so  vague  and  indefinite  a  v^emd 
character,  that  it  would  have  put  a  person  of  ordinary  deacriptton. 
prudence  upon  inquiry,  the  Court,  in  that  case  also,  will 
apply  the  maxim  caveat  emptor,  and  in  a  proper  case  give 
compensation  for  any  small  defect  of  quality  or  quantity. 
Thus,  in  Fenton  v.  Browne  {z\  the  particulars  described 
the  property  as   of  nearly  equal  value  with  freehold, 
being  held  by  a  college  lease,  renewable  every  ten  years 
upon  payment  of  a  small  fine.    As  to  the  fine,  the  evi- 
dence of  the  agent  was,  that,  upon  being  asked  by  the  de- 
fendant as  to  the  amount  of  the  fine,  he  said  he  could  not 
tell;  only  stating  from  information  the  amount  of  the  fine 
last  paid;  and  refusing  expressly,  though  pressed  by  the 
defendant,  to  guarantee,  that  it  should  not  exceed  150Z. 
The  fine  demanded  by  the  college  was  about  700Z.     The 
purchaser  was  willing  to  complete  with  compensation  in 
respect  of  the  fine.     Sir  W.  Grant  said,  "  The  representa- 
tion, as  to  the  small  fine,  is  indefinite.    So  is  the  representa- 
tion, that  the  estate  is  nearly  equal  to  freehold.     All  these 
representations  ought  to  have  put  the  purchaser  upon  in- 
quiry.    Connected  with  certain  circumstances,  such  repre- 
sentations may  be  fraudulent.    In  this  case  the  knowledge 
of  the  agent,  that  a  larger  fine  would  be  required,  is  esta- 
blished ;  also  his  knowledge  that  the  purchaser  entertain- 
ed a  different  idea  of  the  fine.     These  are  grounds  for  re- 
scinding the  contract.    The  purchaser  wished  to  ascertain 
the  amount  of  the  fine,  and  offered  1502.,  which  the  agent 
refused.    I  cannot  put  the  purchaser  in  the  situation  in 
which  he  would  have  been  if  the  150Z.  had  been  accepted. 
That  circumstance  ought  to  have  put  him  on  inquiry.    In 
the  first  place,  therefore,  the  purchaser  does  not  bring  him- 
self within  any  rule  to  avoid  the  contract.    In  the  next,  if 
he  had,  he  could  only  have  rescinded  the  contract.    I  think 
there  is  no  sufficient  ground  for  resisting  the  performance 
of  the  contract.^' 

{z)  14  Yes.  144. 
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So,  where  the  subject  of  sale  was  an  advowson,  the  par- 
ticularsy  after  describing  it>  added:  '^avoidance  of  this  pre- 
ferment is  likely  to  occur  soon/'  It  was  stated  in  explana- 
tion hj  the  auctioneer,  "  that  the  living  would  be  void  on 
the  death  of  a  person  aged  eighty-two/'  In  point  of  fact 
the  incumbent  was  only  thirty-two,  and  expected  to  be 
appointed  to  another  living  on  the  death  of  its  incumbent, 
who  was  eighty-two.  On  a  bill  by  the  vendor,  Sir  F.  OrarU 
decreed  specific  performance,  saying,  that  he  ^Uhought  the 
representation  made  by  the  printed  particulars  so  vague 
and  indefinite,  that  the  Court  could  not  take  notice  of  it 
judicially;  and  that  its  only  effect  ought  to  have  been,  to 
put  the  defendant  upon  making  inquiries  respecting  the 
circumstances  under  which  the  alleged  avoidance  was  likely 
to  take  place,  previously  to  his  becoming  the  purchaser. 
Hat  such  a  representation  was  capable  of  being  supported 
by  the  fact,  either  of  the  incumbent  being  old  or  infirm, 
or  by  various  collateral  circumstances  "  (6). 

So,  where  the  subject  of  sale  was  described  as  '^  un- 
commonly rich  water-meadow  land,"  it  turned  out  that 
the  land  was  imperfectly  watered,  and  the  purchaser  re- 
fused to  complete.  On  a  bill  by  the  vendor  Sir  John  Leach 
said,  "  unless  the  expression  used  in  this  case  can  be  con- 
sidei^d  as  a  representation  that  the  land  in  question  was 
not  imperfectly  but  perfectly  watered,  then  the  expression 
is  vague  and  indefinite;  and  upon  the  best  consideration 
I  can  give  this  case,  I  think  I  should  strain  the  meaning 
of  the  words  ^  uncommonly  rich  water-meadow  land,'  if  I 
were  not  to  confine  the  meaning  to  the  quality  of  the  land; 
and  in  that  sense  it  professes  to  be  nothing  more  than  the 
loose  opinion  of  the  auctioneer  or  vendor  as  to  the  obvious 
quality  of  the  land,  upon  which  the  vendee  ought  not  to 
have  placed,  and  cannot  be  considered  to  have  placed,  any 
reliance  "  (c). 

(b)  TrotcerY,  l^etocome^  3Mer.706. 
(<j)  Scott  V.  Hanson,  1  Sim.  13;  5.  C,  1  Russ.  &  My.  128. 
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14.  In  Dyer  v.  Hargra/oe  (d),  the  subject  of  sale  being  a  Higwy  co- 
messuage  and  farm,  the  particulars  described  the  house  as  f^Kl^a^ 
"  being  in  good  repair/'  and  the  farm  as  "  consisting  of  160  *"*^  ^"°- 
acres,  part  arable,  part  marsh-land,  in  a  high  state  of  culti- 
vation; all  within  a  ring  fence."  On  a  vendor's  bill  the  pur- 
chaser stated  by  his  answer,  that  the  house  was  not  in  good 
repair,  that  the  lands  were  in  a  very  impoverished  state  firom 
bad  husbandry,  and  that  the  farm  was  not  within  airing 
fence,  but  was  intersected  by  other  lands.    Sir  W.  OrcnU  Defective  re- 
said:  "as  to  the  repairs,  unless  it  could  be  shewn  that  the  miwa,  ^^ 
defendant  wanted  the  house  to  live  in  at  a  given  period,  it 
is  mere  matter  of  pecuniary  compensation.    The  same  ob — and  im« 

CQJuTftQOD  Or 

servation  applies  to  the  situation  of  the  marsh-land:  the  ^^  »•«» 
defendant  loses  nothing  but  money  by  finding  that  in  a  *'®°- 
worse  state  of  cultivation  than  it  was  represented.    That 
admits  a  certain  estimation."  And,  being  of  opinion  on  the 
evidence  that  the  allegations  of  the  purchaser  as  to  these 
particulars  were  made  out,  and  that  he  was  exonerated  from 
making  that  minute  examination  of  the  premises  which 
might  have  enabled  him  to  discover  their  condition  prior  to 
the  sale,  by  reason  of  the  vendor  "  having  taken  upon  him- 
self to  make  a  representation," — held,  therefore,  that  the 
purchaser  was  entitled  to  "  compensation  for  the  defects  of 
the  house,  and  the  cultivation  of  the  marsh-land."    As  to  owen,  whe- 
the  third  objection,  namely,  that  the  farm  did  not  lie  not  lying 
within  a  ring  fence,  he  said,  "it  is  not  quite  so  certain  ^'^ff'^ 

^^  *  matter  of 

that  a  pecuniary  value  could  be  set  upon  the  difference  ^^ 
between  a  farm  compact  in  a  ring  fence,  and  one  scat- 
tered and  dispersed  with  other  lands.  But  in  this  instance 
the  purchaser  is  clearly  excluded  from  insisting  on  that  as 
an  objection  to  complete  the  contract.  He  saw  the  farm 
before  he  purchased;  he  was  willing  to  purchase  it  by 
private  contract;  he  had  lived  in  the  neighbourhood  all 
his  life.  This  variance  is  the  object  of  sense."  And  his 
Honour,  after  adverting  to  the  evidence,  which  clearly 

(d)  10Ve8.506. 
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shewed  the  purchaser's  knowledge  of  the  fact  that  there 
were  other  lands  intermixed;  and  that,  ¥rith  this  know- 
ledge, he  had  gone  on  with  the  treaty, — ^held,  that  he  could 
not  afterwards  get  rid  of  the  contract;  and  that,  having 
such  knowledge,  he  was  not  entitled  to  compensation. 
"  If  I  gave  him  compensation,"  adds  his  Honour,  "  having 
that  knowledge,  he  gets  a  double  allowance;  for  if  he  has 
knowledge  that  what  he  proposes  to  purchase  does  not 
answer  the  description^  it  must  be  t^en  that  he  bids  so 
much  the  less." 


Mtatede- 
Bcii1)ed  u 
freehold. 


Contract  for 
Bale  of  the 
fee  simple, 
part  of  the 
land  being 
leasehold. 


Copyhold  de- 
scribed as 
freehold. 


15.  Where  the  estate  is  described  as  fireehold,  the  pur- 
chaser will  not  be  compelled  to  accept  a  leasehold,  however 
long  the  term  may  be.  Sir  W.  Orant,  in  deciding  this 
point,  said:  ''There  is  no  instance  of  compelling  a  man, 
who  has  contracted  for  a  freehold  estate,  to  take  a  lease- 
hold estate.  Where  the  party  gets  substantially  that  for 
which  he  contracts,  any  small  difference  may  be  remedied 
by  compensation,  but  not  where  it  extends  to  the  whole 
estate"  (e).  So  where  the  contract  was  for  the  sale  in  fee 
simple  of  land,  and  also  "  a  weir,  sluice,  and  two  reser- 
voirs," which  the  vendor  had  erected  for  the  purpose  of 
working  a  cotton-mill,  the  vendor  having,  as  to  the  land 
forming  part  of  one  of  the  reservoirs,  only  a  lease  for  nine- 
ty-nine  years,  his  bill  for  specific  performance  was  dis- 
missed (/). 

16.  Neither  will  a  purchaser  be  compelled  to  accept  a 
copyhold  in  lieu  of  a  freehold;  although,  if  the  vendor 
offered  to  procure  an  enfranchisement,  it  is  probable  that 
the  Court  woCQd  allow  time  for  that  purpose  (gr).    On  the 


(«)  Drewe  v.  Owy,  9  Vet.  368;  S. C, 
stated  from  Reg.  Lib.,  1  S.  &  S.201, 
n.(rf). 

(/)  Wnpii  T.  Howard^  1  a  &  S. 
19a 

(^)  Twimng  v.  Morriee,  2  Bro.  C.  C. 


331 ;  J^  Harry  Hieh  v.  PhiUipi,  Pre. 
Ch.  575.  But  see  Price  t.  Macavlay, 
19  L.  T.  238,  where,  nnder  the  circum- 
stances, the  purchaser  was  compelled  to 
accept  a  copyhold  in  lieu  of  fireehdd, 
with  compensation. 
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other  hand,  if  land  sold  as  copyhold  turn  out  to  be  free- 
hold, the  purchaser  will  not  be  compelled  to  take  it  (i). 
But  if  the  property  was  described  as  copyhold  "  equal  in 
value  to  freehold/'  and  it  proved  to  be  actually  freehold, 
this  would  form  no  objection  to  the  specific  performance 
of  the  contract  (k),  "Where,  however,  the  contract  was  for 
the  sale  of  copyhold,  and  there  was  an  express  stipulation, 
that,  "  if  any  part  be  freehold,  then  this  agreement  is  to  be 
void,"  Lord  Eldon,  being  of  opinion,  "  that  there  was  by  no 
means  sufficient  evidence  that  all  the  premises  were  copy- 
hold," refused  to  enforce  the  contract,  saying:  "in  order 
to  decree  a  specific  performance  of  the  agreement,  the  sub- 
ject must  be  proved  as  it  is  described;  and  it  would  be 
too  much  to  compel  the  performance,  where,  according  to 
the  language  of  the  agreement  itself,  there  is  no  con- 
tract" (t). 

On  the  sale  of  land,  described  as  "partly  freehold  and  ijmdde- 
partly  leasehold,"  the  vendor,  in  the  absence  of  special  sti-  partly  free- 
pulation  to  the  contrary,  is  it  seems  bound  to  shew  the  pur-  g^y  ^«»^- 
chaser  what  part  is  freehold  and  what  part  is  leasehold  (m). 
A  mansion-house  and  park  were  sold  under  particulars,  -paruyfrec- 
which  stated  the  whole  to  be  freehold,  except  about  eight  c^pyhoi?  ^ 

1*1  -lilt  i»      •  'i-i  1  nndistfn- 

acres  which  were  copyhold,  but  undistinguished,  except  that  go^shed. 
they  did  not  contain  any  part  of  the  buildings.  Under  the 
original  terms  of  the  contract,  the  purchaser  was  entitled 
to  call  for  evidence  to  shew  that  the  ground  on  which  the 
buildings  stood  was  freehold.  Various  communications 
took  place  upon  the  title,  which  ended  in  a  supplemental 
agreement  being  entered  into,  embodying  the  terms  upon 
which  the  title  was  to  be  accepted.  The  requisitions  to  be 
complied  with  were  separately  set  forth;  but  the  only  one 
bearing  upon  the  point  under  consideration,  was  as  fol- 

(0  AyUi  V.  CSw,  Leg.  ObB.  xliv.  200.  (I)  Daniels  v.  Daviton,  16  Ves.  256. 

(A?)   Twimng  v.  Morrice,  2  Bro.  C.  C.  (m)  Monro  v.  Tbyfor,  8  Hare,  66 ;  S. 

326.  C,onAppeal,3Mac.&G.713,rr«ro,C. 

T 
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LiAbflltyof 
porchaaerto 
pay  for  tim- 
ber growing 
on  land  sold 
as  partly 
copyhold, 
bnt  the  copy- 
hold not  dlB 
tingolidied. 


lows : — "  11th:  Declaration  of  identity  of  lands,  mentioned 
in  deeds,  to  those  now  sold/'  Under  these  terms  the  pur- 
chaser insisted  that  the  vendor  was  bound  to  shew  that  no 
part  of  the  buildings  stood  upon  copyhold  ground;  but 
Lord  Truro,  C,  affirming  the  judgment  of  Knight  Bruce, 
V.  C,  held,  that  the  true  construction  of  this  requisition 
was,  "  that  the  purchaser  was  to  be  supplied  with  evidence 
that  the  lands  sold  were  comprised  either  as  freehold  or 
<5opyhold  in  the  title  produced,  but  without  any  obligation 
on  the  part  of  the  vendor  to  distinguish  the  freehold  parts 
from  the  copyhold  parts''  (n).  In  Crosse  v.  Lawrence  (o), 
the  contract  was  for  the  sale  of  land,  ''  part  freehold  and 
part  copyhold  of  inheritance;  the  copyhold  parts  whereof 
cannot  be  distinguished  from  the  freehold."  A  note  at 
the  foot  of  the  particulars  stated,  that  the  timber  had  been 
valued,  and  the  amount  would  be  declared  at  the  time  of 
the  sale,  and  would  be  required  to  be  paid  on  the  comple- 
tion of  the  purchase,  in  addition  to  the  purchase-money 
for  the  land ;  and  the  conditions  stipulated,  that  the  vendor^ 
should  not  be  required  to  identify  and  distinguish  the 
freehold  and  copyhold  parts.  The  defendant  became  the 
purchaser,  and  signed  a  memorandum  to  pay  the  amount 
of  the  purchase-money  and  the  valuation.  He  subsequent- 
ly objected  to  pay  for  so  much  of  the  timber  as  could  not  be 
shewn  to  stand  on  the  freehold  portion  of  the  farm,  on  iiie 
ground  that  he  would  not  be  allowed  to  fell  the  timber  on 
the  copyhold  part :  Ttirne7\  V.  C,  held,  that,  upon  the  par- 
ticulars and  conditions,  this  was  one  contract  for  the  sale 
of  the  land  and  the  timber,  and  not  two  contracts;  and 
therefore,  that  the  purchaser  was  bound  to  pay  for  the  tim- 
ber at  the  valuation,  notwithstanding  it  might  be  wholly 
upon  the  copyhold  land,  and  therefore  subject  to  the  rights 
of  the  lord  and  the  customs  of  the  manor.  His  Honour  held, 
that,  if  there  had  been  a  separate  and  distinct  contract  for 


(n)  Datvmn  r.  Brinckman^  S  Mac.  &  G.  53. 


(o)  9  Hare,  462. 
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the  sale  of  the  timber,  the  Court  would  not  have  enforced 
it,  unless  the  vendor  could  give  the  purchaser  such  posses- 
sion and  dominion  over  it  as  would  entitle  him  to  fell  and 
remove  it  (p). 

17.  In  a  leading  case  on  this  subject  (j),  the  premises  ^^^gj 
were  described  in  the  particulars  of  sale  as  '*  a  copyhold  JJJnf®^"'*" 
estate,  consisting  of  seven  dwelling-houses  with  gardens,  on 
a  ground-rent  lease,  at  forty  guineas  a  year:"  they  were  in 
fact  let  at  a  rack-rent.  Lord  Eldon  said — "  I  think  that 
the  property,  which  is  the  subject  of  this  application,  has 
been  represented  to  be  that  which  it  is  not  in  fact;  and 
even  if  a  Court  of  law  should  judge  otherwise,  I  should 
have  great  difficulty  in  decreeing  a  specific  performance, 
where  the  description  is,  at  best,  of  so  ambiguous  a  nature 
that  it  cannot,  with  certainty,  be  known  what  it  was  that 
the  purchaser  imagined  himself  to  be  contracting  for. 
But  what,  in  fact,  does  the  word  mean  which  is  here  em- 
ployed? "Would  any  man,  seeing  a  house  put  up  to  auction, 
as  a  house  to  be  sold  subject  to  a  ground-rent  lease,  sup- 
pose that  the  word  ground-rent  meant  rack-rent  ?  The  case 
in  Strange  (r)  proves  that  the  same  words  may  have  dif- 
ferent meanings  with  reference  to  the  context.  But,  ac- 
cording to  the  construction  here  contended  for,  the  word 
could  have  no  meaning  at  all.  The  subject  of  the  con- 
tract, therefore,  does  not  answer  the  vendor's  description 
of  it;  and  that  in  a  point  so  material  as  to  exclude  the  doc- 
trine of  compensation,  which  ought  never  to  be  applied  to 
a  case  like  the  present" 

18.  In  Barraud  Y,  Archer  (s),  the  subject  of  sale  being  omisaonto 

^  .  .  .     ,    °    notice  bur- 

an  estate  in  Ely,  the  particulars  described  it  as  consisting  ^JJ^^^ 
of  Fen  Land,  let  to  a  yearly  tenant,  to  whom  the  lessor  ]^^™e?*a" 

local  public 
(p)  Crosse  V.  Keene,  9  Hare,  469,  (r)  Mamdy  y.  Mawidy,2Sti.  1020.   '^*'*- 

S.  P.  W  2  Sim.  433. 

(9)  Stefoart  ▼.  Afliitm^  \  Mer.  26. 
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allowed  the  Eau-Brink  and  Land  Tax.  The  purchaser 
afterwards  refiised  to  complete,  unless  a  compensation  was 
made  to  him  in  respect  of  certain  embanking  and  drainage 
taxes,  to  which  the  estate  was  subject,  under  a  local  public 
Act  of  Parliament,  but  which  taxes  were  not  mentioned  in 
the  particulars  of  sala  The  vendor  filed  his  bill.  It  ap- 
peared from  the  evidence,  that  the  tenant  was  at  the  sale, 
and  that  the  auctioneer  referred  the  purchaser  to  him;  but 
the  Vice- Chancellor  did  not  put  his  decree  on  that  ground: 
"  The  Act  which  imposes  the  embanking  and  drainage-tax, 
is  a  Public  Act.  Therefore,  decree  a  specific  performance 
of  the  contract,  without  compensation.*' 

Leaaeofen-       ]9.  Under  a  contract  for  the  lease  of  the  entirety  of  a 

tiretybya  ^  ^  "^ 

i2!f°li°  coal-mine,  by  one  of  two  tenants  in  common  in  fee,  he  not 
having  been  shewn  to  have  made  any  misrepresentation  as 
to  his  title  or  otherwise,  it  will  not  be  enforced  against  him 
as  to  one  moiety  only  (f), 

Misdescrip-  20.  A  party  purchased  at  a  sale  by  auction  one  of  the 
^^^^^  lots,  which  was  described  as  "  three  dwelling-houses."  It 
proved  to  consist  of  two  shops,  with  parlours,  and  a  ware- 
house extending  over  the  whole  of  the  premises;  and  he 
claimed  compensation  for  the  misdescription.  It  having 
been  found,  on  a  reference  to  the  Master,  that  there  was  no 
deterioration  in  value  through  the  misdescription,  and  the 
purchaser  not  having  proved  that  he  was  a  loser  thereby, 
or  that  he  had  any  particular  object  in  purchasing  the  pro- 
perty,— the  Master  of  the  Rolls  held,  that  he  was  not  enti- 
tled to  compensation  {u).  At  the  Auction  Mart,  London, 
a  house  at  Brighton  was  put  up  for  sale,  as  No.  39,  Regency 
Square;  and  a  party,  unacquainted  with  its  actual  locality, 
became  the  purchaser.  It  appeared  that  the  house  was  well- 
known  by  this  description,  but  was,  in  fact,  in  a  street 

(0  Price  V.  Griffitk,  1  De  G.  Mac  k  (a)  Bray  v.  Bridport,  Leg.  Obs.  xliii. 

G.  80;  and  sec  Chamberlain  v.  />«,  10       277. 
Sim.  444. 


—  as  to  the 
locality. 
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leading  from  Regency-square  to  another  square.  The  pur- 
chaser accordingly  claimed  compensation ;  and,  that  being 
refused,  he  declined  to  complete  the  contract.  The  Court 
decreed  specific  performance,  with  costs  {x). 

21.  An  infringment  of  the  principle  cujus  est  solum  ejus  parchaaed 
est  usque  ad  cesium,  is  sufficient  to  rescind  the  contract:  over-iapped 

*  ,  by  adjoining 

and  therefore,  where  part  of  the  premises  sold  were  over-  buiwinga. 
lapped  by  a  projection  from  adjacent  premises,  the  Court 
set  aside  the  contract  (y). 

22.  The  owner  of  land  situated  on  an  acclivity,  sold  ^d  -subiect  to 

easements 

conveyed,  at  diflTerent  times,  various  portions  of  the  lower  notmenwon- 

•^     ^  '  *■  odlnthepai- 

land,  with  liberty  to  the  purchasers  to  fetch  water  from  «c»i*r^ 
springs  in  the  upper  land,  with  various  rights  incidental 
or  accessory  thereto.  Several  years  after,  the  upper  land 
was  sold  under  a  particular,  describing  it  as  fit  for  build- 
ing, but  taking  no  notice  of  these  easements.  The  vendors 
being  unable  to  procure  a  discharge  of  them.  Knight  Brucey 
V.  C,  held,  that  they  were  not  subjects  of  compensation, 
and  dismissed  the  vendors'  bill  for  specific  performance  {z). 

23.  A  distinction  has  been  taken  between  misdeserip-  Dutinction 
tion  which  is  intentional,  and  such  as  is  unintentional    If  description 

intentional 

the  misdescription  be  intentional,  for  the  purpose  of  mis-  g^SottoteU. 
leading  the  purchaser,  it  would  be  a  ground  for  rescinding 
the  contract;  but  if  it  be  unintentional,  even  though  it 
have  this  effect,  it  will  not  necessarily  furnish  a  ground 
for  the  redision  of  the  contract  (a).  Where  the  misdescrip- 
tion is  unintentional,  it  will  depend  upon  its  character  and 
extent,  whether  the  purchaser  be  entitled  to  compensation 
only,  or  to  be  entirely  relieved  from  the  contract  (6).   If  the 

(x)  White  y.Bradtkaw,  18  L.  T.  183;  calculated  to  mblead  the  purchaser,  ho 

16  Jur.  738.  is  entitled  either  to  compensation  or  to 

(y)  Pope  T.  Garland^  4  Y.  &  C.  403.  be  discharged,  see  Martin  v.  Cotter,  3 

ix)  Shackleton  v.  SutdiJ^e,  1  De  6.  &  L.  &  J.  496. 
S.  609.  (6)  Price  v.  Macaulay,  19   L.  T. 

(a)  That,  where  the  description  is  238. 


is  not  inten> 
tionaL 
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mifldescription  be  such  that  it  describes  a  thing  essentially 
different  from  that  which  is  the  subject  of  sale,  then,  al- 
though the  misdescription  have  originated  in  mere  negli- 
gence, it  will  furnish  a  ground  for  rescinding  the  contract 
As,  if  the  particulars  describe  the  subject  of  sale  as  being 
Nos.  S  and  4,  in  such  a  street,  the  houses  intended  to  be 
sold  being  Nos.  2  and  3,  and  though  there  be,  in  point  of 
fact,  little  or  no  difference  between  No&  2  and  4,  jet  this 
misdescription  will  avoid  the  contract  (c). 

Mtodewrip-        24.  It  is  extremely  difficult  to  lay  down,  from  the  de- 
fhr^TOKi^d?    cided  cases,  any  certain  definite  rule  which  shall  determine 

Ing  the  con- 
tract, when,    what  mis-statemout  or  mis-description  in  the  particulars 

shall  justify  a  rescinding  of  the  contract,  and  what  shall  be 
the  ground  of  compensation  (d)  only.  All  the  cases  concur 
in  this,  that  where  the  mis-statement  is  wilful  or  design- 
ed, it  amounts  to  fraud;  and^  such  fraud,  upon  general 
principles  of  law,  avoids  the  contract  altogether.  But 
with  respect  to  mis-statements  which  stand  clear  of  fraud, 
it  is  impossible  to  reconcile  all  the  cases;  some  of  them 
laying  it  down  that  no  mis-statements  which  originate  in 
carelessness,  however  gross,  shall  avoid  the  contract,  but 
shall  form  the  subject  of  compensation  only(e);  whilst 
other  cases  lay  down  the  rule  that  a  mis-description  in  a 
material  point,  although  occasioned  by  negligence  only, 
not  by  fraud,  will  vitiate  the  contract  of  sale  (/).  In  this 
state  of  discrepancy  between  the  decided  cases,  it  has  been 
General        laid  dowu  as  "  a  safe  rule  to  adopt,  that  where  the  mis- 

roleastothe  ,  ^ 

description,  although  not  proceeding  from  fraud,  is  in  a  ma- 
terial and  substantial  pointy  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed, 

(p)  Leach  V.  MaUett,  3  C.  &  P.  115;  (e)  Duke  cf  Norfdk  t.  WorOy^  1 

DMl  T.  HtOeMtuon^  8  Ad.  &  E.  355.  Camp.  340;  Wright  v.  WOson^  1  Moo.  & 

(d)   As  to  the  cases  in  which  the  Rob.  207. 

Court  win  in  general  enforce  specific  (/)  Jonef  ▼.  Edney^  3  Camp.  284; 

performance  with   compensation,    see  Waring  v.  Hoggart^   1  R.  &  M.  39; 

Oapham  t.  ShUUio,  7  Beay.  1 49.  and  StetcaH  t.  Attiston^  1  Mer.  26. 


effect  of  mis- 
description. 
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that,  but  for  such  mis-description,  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such  case 
the  contract  is  avoided  altogether,  and  the  purchaser  is 
not  bound  to  resort  to  the  clause  of  compensation.  Un- 
der such  a  state  of  facts,  the  purchaser  may  be  considered 
as  not  having  purchased  the  thing  which  was  really  the 
subject  of  sale;  as  in  Jones  v.  Edney,  where  the  sub- 
ject-matter of  sale  was  described  to  be  'a  free  public- 
house,'  while  the  lease  contained  a  proviso,  that  the  lessee 
and  his  assigns  should  take  all  their  beer  from  a  particular 
brewery,  in  which  case  the  misdescription  was  held  to  be 
fatal" (gr).  Thus,  where  the  premises  were  described  in  the  covenant  m 
particulars  of  sale  as  calculated  for  an  extensive  business  forth  aou  to 

conrey  an 

m  upholstery,  grocery,  and  various  other  specified  trades,  J^^J^n^ 
aAd  it  was  stated,  that,  by  a  clause  in  the  lease,  "  no  offen-  2?.'*°^** 
sive  trade  is  to  be  carried  on  upon  the  premises;  they  can- 
not be  let  to  a  coffee-house  keeper  or  working  hatter/' — 
the  original  lease,  on  being  produced,  shewed  that  among 
the  various  trades  prohibited  were  those  of  a  "fruiterer, 
herb-seller,  dealer  in  potatoes,  &c."  The  Court  was  of 
opinion,  that  "any  person  reading  this  particular  would 
conclude  that  he  was  not  prevented  by  the  terms  of  the 
lease  from  carrying  on  any  trade  on  the  premises,  except 
those  which  were  of  a  nature  generally  acknowledged  to 
be  offensive,  and  the  two  enumerated  trades  of  a  coffee- 
house keeper  and  working  hatter.  He  would  never  sup- 
pose, nor  have  any  reason  to  suppose,  that  he  was  pre- 
vented from  carrying  on  the  trade  of  a  baker,  a  fruiterer, 
or  an  herb-seller,  in  a  house  situated  in  the  Piazza  of 
Covent  Garden  Market;  much  less  that  the  lease  was  to 
become  void,  if  the  house,  so  situated,  was  used  as  a  place 
for  the  sale  of  any  provisions  whatever:"  and  the  Court, 
being  of  opinion  that  a  lease  which  is  described  as  contain- 
ing a  restriction  against  offensive  trades,  and  a  lease  con- 

t 

(ff)  Per  Tindul,  (\  J.,  llitjht  t.  noolh,  1  Bing.  N.  C.  377. 
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taining  restrictions  not  only  against  offensive  trades,  but 
also  against  some  trades  that  are  inoffensive,  are  not  one 
and  the  same  thing,  but  a  different  subject-matter  of  con- 
tract,— ^held  that  the  sale  was  void  (A). 
Right  of  way  Ou  the  salc  in  lots  of  an  estate  by  auction,  Nos.  J  2 
cieouy  dia-  and  13  were  purchased  by  the  same  party,  and  a  single  con- 
tract for  both  lots  was  signed  at  the  foot  of  one  of  the 
printed  particulars.  Lot  12  was  described  as  a  villa;  Lot 
13  as  "first  class  building  ground."  The  property  was 
very  fully  described  in  the  particulars,  and  also  by  refer- 
ence to  a  plan.  A  carriage  way  in  front  and  a  gravel  walk 
or  promenade  in  the  rear  of  the  premises,  for  the  common 
use  of  the  purchasers  of  the  different  lots,  were  particularly 
noticed.  A  carriage  way  on  the  north  side  of  Lot.  13,  for 
the  accommodation  of  the  purchaser  of  Lot.  12,  and  separ- 
ating these  two  lots  was  also  fully  described  in  the  par- 
ticulars, and  set  out  on  the  plan.  No  notice  was  however 
taken  in  the  particulars  or  plan  of  a  foot-way  across  Lot 
13,  although  it  might  have  been  discovered  by  the  inspec- 
tion of  the  lease  of  Lot  7,  to  which  the  purchasers  of  Lots 
12  and  13  were  referred  for  another  purpose.  There  was 
the  usual  condition  that  any  mistake  or  error  in  the  par- 
ticulars should  be  the  subject  of  compensation.  On  a 
question  whether  the  contract  was  void,  or  whether  it 
was  a  case  for  compensation,  Tindal,  C.  J.,  delivering  the 
opinion  of  the  Court  of  Common  Pleas,  said:  "whatever 
might  have  been  the  case  if  the  particulars  had  been 
confined  to  matter  of  description  only,  we  think,  that  as 
there  is  a  direct  reference  and  appeal  to  the  plan,  and 
the  plan,  whilst  it  discloses  one  way,  altogether  omits  any 
trace  of  the  way  now  claimed,  the  bidder  at  the  auction 
could  not  be  bound,  in  the  exercise  of  ordinary  prudence 
and  vigilance,  to  look  any  further;  that  the  inspection  of 
the  plan  would  lull  all  suspicion  to  sleep;  and  that  it  was 
calculated  not   merely  to  give   no   information,   but  ac- 

(A)  Fliffkt  T.  BcMrfA,  1  Bing.  N.  C.  370. 
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tually  to  mislead.  Particulars  and  plans  of  this  nature 
should  be  so  framed  as  to  convey  clear  information  to  the 
ordinary  class  of  persons  who  frequent  sales  by  auction . 
and  they  would  only  become  a  snare  to  the  purchaser, 
if,  after  the  bidder  has  been  misled  by  them,  the  seller 
should  be  able  to  avail  himself  of  expressions  which  none 
but  lawyers  could  understand  or  attend  to."  The  Court 
was  therefore  of  opinion,  that  this  right  of  way  was  not 
sufficiently  disclosed;  and  that,  as  the  direction  of  the 
way  claimed  would  render  the  close  altogether  useless  for 
the  purpose  of  building,  the  misdescription  '*  however  un- 
intentionar'  was  not  matter  of  compensation  and  equiva- 
lent, but  made  the  contract  void  (i). 


25.  On  the  sale  of  real  estate,  plans  are  sometimes  ex-  Exhibition  of 
hibited  for  the  purpose  of  shewing  how  the  property  ad- 
joining that  which  is  the  subject  of  sale  is  intended  to 
be  dealt  with,  with  a  view  to  its  improvement  and  em- 
bellishment. The  contemplated  streets,  squares,  villas, 
avenues,  roads,  plantations,  and  gardens,  shewn  upon  these 
plans,  are  of  course  intended  as  inducements  to  the  pur- 
chase of  the  immediate  subject  of  sale,  and,  no  doubt, 
have  often  the  effect  of  greatly  enhancing  its  value.  The 
question  has  of  late  years  frequently  arisen,  how  far  a 
party  selling  with  such  representations  is  bound  to  see 
them  carried  into  effect ;  and  it  has  been  settled  in  a  variety  Piana  n- 

gBTded  80  fiu* 

of  cases,  that  such  a  plan  can  only  be  looked  at  through  **°^y*;^Jj 
the  agreement,  and  so  far  only  as  it  is  necessary  to  con-  ^^^^' 
strue  the  agreement,  and  therefore  to  that  extent  incorpor- 
ated in  it  Except  so  far  as  the  plan  is  expressly  or  by 
implication  incorporated  in  the  agreement,  it  is  wholly 
inoperative? and  nugatory  as  between  the  parties  to  the 
contract  (A). 

(>)  Dykea  t.  Blahe,  4  Biog.  N.  C.       representation,  see  Fliffii  v.  BarUm^  3 
463.   And  that,  under  certain  circum-      My.  &  K.  282. 
stances,  eyen  siience  may  amount  to  mis-  {k)  The  Feoffees  ofHvnoi^e  Hoepitdl 
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Effect  when       Where  the  plan  is  so  referred  to  by  the  agreement  as  to 

a  road  refSsr-  /.  .        i       x^  •ii 

red  to  In  a  become  part  of  it,  the  Courts  will  act  upon  it,  as  upon  any 
Sioi^tS^  other  stipulation  in  the  contract  (I),  In  Peacock  v.  Pen- 
^forfeit.     ^^^  ^^^^  ^  pjQ^  q£  jg^jj^  ^g^  offered  for  sale  by  auction  in 

lots,  for  building  purposes.  The  particulars  referred  to  a 
plan,  and  held  out  that  the  whole  plot  would  be  divided 
by  wide  and  handsome  roads,  as  marked  in  the  plan.  The 
plaintiff  was  the  purchaser  of  one  of  the  lots.  It  was  dis- 
covered after  the  sale,  that,  if  one  of  the  roads  marked  in 
the  plan  were  made,  a  forfeiture  of  the  land  through  which 
it  was  to  pass  would  be  incurred.  Application  was  made 
to  the  plaintiff  to  waive  the  making  of  the  road,  which  it 
did  not  appear  could  be  of  material  importance  to  him; 
but  he  refused.  The  vendor  afterwards  offered  him  very 
liberal  terms  of  compensation  if  he  would  forego  the  making 
of  the  road ;  or,  to  rescind  the  contract  and  pay  him  all  his 
costs.  He  also  refused  these  offers,  and  filed  a  bill  to  have 
his  agreement  fulfilled  in  all  its  particulars.  At  the  hear- 
ing, Lord  Langdale  observed :  "  that,  looking  at  the  map,  it 
appeared  to  him  that  the  purchaser  could  not  have  much 
interest  in  the  road;  but,  if  the  making  of  it  was  part  of 
the  contract,  he  could  not  be  treated  in  this  Court  as  hav- 
ing no  interest  in  it  He  had  read  the  particulars  and 
conditions  of  sale,  and  he  thought  they  must  be  considered 
as  holding  out  that  the  lots  would  be  divided  by  wide  and 
handsome  roads,  as  marked  out  in  the  plan;  and  the  plain- 
tiff had  a  right  to  require  that  the  plan  should  not  be  de- 
parted from  if  it  could  be  carried  out  But  it  appeared 
the  road  in  question  could  not  be  carried  out  without  in- 
curring a  risk  of  forfeiture.  Under  these  circumstances, 
he  thought  the  defendant  ought  not  to  be  called  upon  to 


V.  Qibtony  2  Dow,  301 ;  S(iuire  v.  Oxinp-  Breytiion  y.  The  London  ^  N.  W.  R.  C, 

beO^  1  My.  &  Cr. 459;  Ths North  Brit-  2  Ca.  t  Cott  108,  and  1 0  Beav.  246. 

ul  Raatoay  Co,  ▼.  Tod,  12  C.  k  F.  722;  (0  Rankin  t.  Husfdnon^  4  Sim.  13. 

Beardmer  t.  London  ^  N,  W,  R.  C,  (m)  11  Bear.  355. 
1  H.  ft  T.  161,  and  1  Mac.  &  Q.  112; 
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make  the  road.  The  plaintiff  was  entitled  to  a  specific 
performance  of  the  contract  in  other  respects ;  and  if  he 
required  it,  there  might  be  a  reference  to  the  Master,  as  to 
the  damages  he  had  sustained  by  the  loss  of  the  road." 

So,  where  the  agent  of  the  vendor  represented  that  the  Failure  to 
property,  of  which  the  lands  contracted  to  be  purchased  ^"'^i**^®- 
formed  part,  would  be  laid  out,  and  covered  with  build-  thepiwi. 
ings,  according  to  a  plan  then  produced,  and  that  the  ven- 
dor would  build  a  church,  as  delineated  in  such  plan,  for 
the  benefit  of  the  purchasers  generally,  the  vendor  having 
afterwards  become  bankrupt,  his  assignees  sought  to  en- 
force the  contract  without  erecting  such  church;  but  Lord 
Cranworih,  V.  C,  refused  to  enforce  the  contract,  inasmuch 
as  it  had  been  entered  into  on  the  faith  of  such  church  be- 
ing built  (n). 


Sect.  2, — Misdescription  as  to  Quantity, 
26.  In  HiU  y,  Buckley  (a),  the  leading  case  on  this  sub-  Adcfldency 
ject,  the  particulars  described  certain  woods,  the  subject  of  "^j^J^?** 
the  sale,  as  containing  217a.  IOp.;  they  contained,  in  fact, 
191  acres.    It  sufficiently  appeared  that  no  deception  was 
intended  by  the  vendors, — the  origin  and  cause  of  the  mis- 
take being  fully  explained;  and  that  there  was  no  reason 
for  supposing  the  purchaser  knew  the  real  quantity.    Sir 
Wm.  Grant  thus  laid  down  the  law  applicable  to  such  a 
case: — "A  very  intimate  acquaintance  with  the  premises 
would  not  necessarily  imply  knowledge  of  their  exact  con- 
tents; while  the  particularity  of  the  statement,  descend- 
ing to  perches,  would  naturally  convey  the  notion  of  actual 
admeasurement    Where  a  misrepresentation  is  made  as 
to  the  quantity,  though  innocently,  I  apprehend  the  right 
of  the  purchaser  to  be,  to  have  what  the  vendor  can  give, 
with  an  abatement  out  of  the  purchase-money  for  so  much 
as  the  quantity  falls  short  of  the  representation.     This  is 

(«)  Myers  T.Waiton,  1  Sim.  N.  R.  523.  (a)  17  Ves.  394. 
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the  rule  generally;  as,  though  the  land  is  neither  bought 
nor  sold  professedly  by  the  acre,  the  presumption  is,  that, 
in  fixing  the  price,  regard  was  had  on  both  sides  to  the 
quantity,  which  both  suppose  the  estate  to  consist  of.    The 
demand  of  the  vendor  and  the  offer  of  the  purchaser  are 
supposed  to  be  influenced  in  an  equal  degree  by  the  quan- 
tity, which  both  believe  to  be  the  subject  of  their  bargain ; 
therefore,  a  rateable  abatement  of  price  will  probably  leave 
both  in  nearly  the  same  relative  situation  in  which  they 
would  have  stood  if  the  true  quantity  had  been  originally 
known/'    But,  upon  the  evidence,  his  Honour,  being  of 
opinion  that  the  purchaser  had  got  all  the  wood  he  con- 
tracted for,  directed  that  '^  the  abatement  should  be  only 
so  much  as  soil  covered  with  wood  would  be  worth  after 
purdutter  ^  deducting  the  value  of  the  wood.''    So,  where  a  freehold 
chiur«cd  wi^  house  and  premises,  described  in  the  particulars  of  sale  as 
St^or^*   forty-six  feet  in  depth,  whereas  the  depth  was  only  thirty- 
Sei^opertj,  three  feet,  were  purchased  by  the  tenant  in  possessiofl,  it  was 
S^^heM^    insisted  that  no  deception  could  have  been  practised,  as  the 
premiaea.       purchascr,  being  in  possession,  must  have  known  the  di- 
mensions.   "  I  don't  know"  observed  Lord  Langdale,  "  that 
persons  in  the  occupation  of  premises  are  in  the  habit  of 
measuring  them;  I  think  you  would  find  very  few  persons 
who  know  the  exact  depth  and  frontage  of  their  premises ;" 
and,  being  of  opinion  that  there  was  nothing  in  the  cir- 
cumstances to  put  the  purchaser  upon  measuring  them, 
"  thought  on  the  whole  that  he  had  a  right  to  compensa- 
tion" (6).    So,  where  the  estate  was  described  in  the  par- 
ticulars as  '^  containing  the  several  quantities  after  men- 
tioned," and  then  proceeding  to  specify  the  particular  quan- 
tities of  each  close,  and  concluding  ^'  containing  altogether 
101a.  3b.  29p.,"  and  there  was  found  to  be  a  deficiency  of  two 
acres  in  two  closes,  described  as  containing  together  8a.  1b. 
4p.,  the  purchaser  was  held  to  be  entitled  to  abatement  (c). 

(b)  KtTig  r.WiUoH,  6  Bear.  124.  cd.;  and  see  Birch  v.  Jemiin^y  Leg. 

ie)  GdL  T.  Waiwii^  Sugd.  372, 11th       Obs.  zIIt.  323. 
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27.  On  the  other  hand,  where  the  particulars  described  Quantity  dc- 

1  e^  •    •        \  •  »         n  -        Bcribed  as  so 

the  estate  as  "  containing  by  estimation  forty-one,  acres,  be  raanj*cres, 
the  same  more  or  less  "  and  on  subsequent  admeasurement  ^°i\?S,ore 
it  was  found  to  contain  not  quite  thirty-six  acres,  Sir  TT. 
Orantj  after  observing  that  "  the  effect  of  the  words  '  more 
or  less,'  added  to  the  statement  of  quantity,  has  never  been 
yet  absolutely  fixed  by  decision,  being  considered  some- 
times as  extending  only  to  cover  a  small  difference,  the 
one  way  or  the  other;  sometimes  as  leaving  the  quantity 
altogether  uncertain,  and  throwing  upon  the  purchaser 
the  necessity  of  satisfying  himself  with  regard  to  it.     In 
this  instance,  the  description  is  rendered  still  more  loose 
by  the  addition  of  the  words  *  by  estimation ;'"  and,  being 
of  opinion  upon  the  whole  case  that  the  vendors  did  not 
know  the  true  quantity,  and  "  that  the  case  stood  clear  of 
fraud,"  he  did  not  conceive  that  on  this  ground  the  pur- 
chaser was  entitled  to  any  abatement.     But,  it  being  stat- 
ed by  the  defendant's  answer  that  he  had,  previous  to  the 
commenpement  of  the  sale,  asked  the  auctioneer,  what 
quantity  he  sold  the  farm  for?  and  that  he  replied,  "  forty- 
one  acres/'  adding,  "  if  the  purchaser  does  not  like  to  take 
it  so,  it  shall  be  measured;  and  if  it  turns  out  more,  the 
excess  must  be  paid  for;  if  less,  an  abatement  shall  be 
made ;"  and  his  Honour,  being  of  opinion,  on  the  evidence, 
that  this  declaration  was  sufficiently  made  out,  held  that 
the  defendant  could  '^  not  be  compelled  to  take  the  land 
without  an  abatement"  (d).     In  a  recent  case  (e),  under  a 
sale  by'auction  in  lots.  Lots  1,  2,  3,  4,  were  sold  to  the  same 
party.     In  the  particulars  the  quantity  in  Lot  1  was  un- 
derstated to  the  amount  of  about  twenty  acres,  and  in  Lots 
2,  3,  and  4,  the  quantity  of  which  was  stated  in  the  aggre- 
gate, the  quantity  was  overstated  by  about  ten  acres.    The 
quantities  had  been  t-aken  from  the  report  of  a  surveyor, 

(d)    Winch  V.  Winchetter,  1  V.  &  B.  375.       («)  Ledie  f.  Tomp$on,  9  Hnre,  208. 
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prepared  on  a  former  occasion^  and  supposed  to  be  correct 
at  the  time  of  sale^  but  subsequently  discoyered  to  be  erro- 
neous. There  was  the  usual  condition  providing  for  com- 
pensation in  case  of  any  error  in  the  particulars.  Turner, 
V.  C,  being  of  opinion  that  the  actual  designation  of  the 
quantity  of  acres  contained  in  the  lots  negatived  the  pre- 
sumption of  any  intention  on  the  part  of  the  vendors  to 
sell  in  the  lump,  held,  that  the  mistakes  in  the  quantity 
were  respectively  subjects  of  compensation  by  the  vendor 
and  the  purchaser. 

Mistake  of         ^^'  Where  an  estate  is  described  as  containing  so  many 
SSCT^Sm?*  acres — statute  acres  are  always  understood — and  if  the 
^ctot       quantity  be  only  of  so  many  customary  acres,  this  it  seems 
will  not  be  a  case  for  compensation,  but  a  ground  for  re- 
scinding the  contract  (/). 


Sect.  3. — Time,  how  far  of  the  Essence  of  the  Contract, 

Timeisofthe  29.  At  law,  the  time  appointed  for  the  completion  of  the 
S?SSt?act  sale  is  of  the  essence  of  the  contract  (a),  and  if  either  party 
fail  to  be  ready  at  the  day  appointed,  the  other  may  re- 
scind the  contract  (i).  Therefore,  if  the  vendor  is  not 
ready  with  his  conveyance  at  the  day  fixed  by  the  agree- 
ment, the  purchaser  may  recover  the  amount  of  his  deposit 
as  money  had  and  received  (c).  So,  where  a  purchaser  co- 
venanted to  pay  a  further  sum,  provided  the  adjoining 
houses  were  completed  by  a  day  named,  and  they  were  not 
completed  till  afterwards,  it  was  held  that  the  vendor  was 

(/)  Price  T.  Nfyrth^  2  Y.  A  C.  620;  must  be  allowed :  Sansom  v.  Rhode*,  B 

and  see  Portman  t.  MOl^  2  Rum.  570.  Sc.  544. 

(a)  StotoeU  y.  Hobineon,  3  Bing.  N.  (6)  Beny  v.  Yomg^  2  Eap.  640,  n. ; 

C.  928 ;  Metcalfe  v.  Potofer,  6  M.  &  W.  WUde  t.  Fort,  4  Taunt  334;  Lang  ▼. 

830;  MarskaUy,  Powell,  9  q.'Q.  779,  Gule,  1  M.  &  $.  111. 

7.01 ;  TTandip  v.  /'arftrtc^  5  Exch.  623.  (c)  Beamish  y.  ChtenB,  7  L.  T.  187, 

If  no  time  be  fixed,  a  reasonable  time  Ezch. 
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not  entitled  to  recover  the  additional  sum,  although  the 
delay  was  occasioned  by  causes  he  could  not  control  ((2). 
Either  party  may,  however,  by  his  conduct,  waive  his  right 
to  insist  strictly  on  the  time  appointed  {e), 

30.  Although  time  is  of  the  essence  of  the  contract  at  Time,  bow 

1  •     1  1  1     1  .  •  A  .  regarded  In 

law,  it  has  never  been  so  regarded  m  equity.  At  one  time,  «i^>ty- 
indeed,  in  consequence  of  a  misapprehension  of  the  lan- 
guage of  Lord  Hardwicke  (/),  it  was  thought,  that  the  time 
was  entirely  immaterial,  and  that  either  party  might  come 
at  anytime  for  a  specific  performance;  and  Lord  Thurlow 
carried  this  notion  so  far  as  to  hold,  that  even  an  express 
agreement,  '"that,  if  the  title  should  not  be  approved  of  in 
two  months,  the  agreement  was  to  be  void  and  of  no  effect," 
made  no  difference  (^).  Lord  Hardwicke' 8  language,  if 
carefully  considered,  does  not  import  the  conclusion  that 
has  been  founded  upon  it;  and  a  subsequent  examination 
of  the  case,  as  stated  in  his  Lordship's  notes  (Ji),  shews  that 
the  case  did  not  call  for  any  such  opinion,  and  that  '^  he 
determined  it  entirely  upon  the  evidence  "  (i). 

31.  Against  the  preposterous  notion,  that  either  party  Effort*  of 
to  the  agreement  might  come  at  any  time  for  its  specific  and  subse- 

*  qnjnt  Judges 

performance.  Lord  Kenyon  was  the  first  to  oppose  the  ^^^l^ 
weight  of  judicial  authority  (j),  and  the  question  was  dis-  Jg^^  *|JJ*,^ 
tinctly  raised  in  a  very  neat  case,  which  occurred  shortly  m^^UuS 
afterwards.    The  purchaser  demanded  the  return  of  his 
deposit  on  the  day  fixed  for  the  completion  of  the  sale;  the 
vendor  not  having  delivered  the  abstract,  and  neglecting  to 
deliver  it  until  after  an  action  was  brought  for  the  deposit 
The  abstract  was  immediately  returned  by  the  purchaser, 

(rf)  Maryon  ▼,  Carter ^  4  C.  A;  P.  295.  (A)  1  A tk.  1 2,  n.  2, 3rd  edit ;  Wert's 

(«)  Carpenter  ▼.  Btand/ord,  8  B.  &  Rep.  temp.  Hardw.  235. 

C.  575.  (i)  Per  Lord  Lot^hborough,  Harriuff- 

(/)  GiUon  ▼.  Patterton,  1  Atk.  12.  ton  ▼.  WkeeUr,  4  Ve«.  691. 

(Sf)  Gregton  v.  Riddle^   cit  7  Ves.  (j)  Mackreth   v.   Mariar,   1  Cox, 

268.  259. 
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with  a  letter,  stating  that  he  would  not  complete.  The 
vendor  then  filed  his  bill  for  specific  performance,  and  for 
an  injunction  to  restrain  an  action  for  the  deposit.  Lord 
Loughborough  refused  the  injunction,  observing: — "Here 
no  step  has  been  taken  from  the  day  of  the  sale  for  six 
months  after  the  expiration  of  the  time  at  which  the  con- 
tract was  to  be  completed.  If  a  given  default  will  not  do, 
what  length  of  time  will  do?"  and  after  pointing  out  va- 
rious instances  of  hardship  and  inconvenience,  concluded, 
"  Where  the  purchase  is  with  a  view  to  a  resale,  as  in  this 
case,  what  is  the  consequence  ?  Here  a  man  has  purchased 
these  ground  rents  upon  a  speculation,  which  has  totally 
failed.  I  see  no  reason  to  injoin  the  action"  (A;).  In  the 
next  case,  the  purchaser  had  taken  no  step  whatever  for 
six  years,  his  bill  was  dismissed  by  the  same  Judge  (Z) ;  and 
in  a  case  which  occurred  shortly  after,  the  parties  having 
differed  about  the  construction  of  the  agreement,  the  ven- 
dor filed  his  bill,  after  a  lapse  of  seven  years.  Lord  Alvan- 
ley,  M.  R,  dismissed  it,  observing,  "  that  a  party  cannot 
call  upon  a  Court  of  equity  for  specific  performance,  un- 
less he  has  shewn  himself  ready,  desirous,  prompt,  and 
eager"  (m). 

Time  held  bj       32.  The  tendency  of  all  these  decisions  was  evidently 

Lord  EUion  ^  -in 

"heSsenro     towards  the  right  principle, — namely,  that  time  should  be 

S^?*u?der    regarded  as  of  the  essence  of  the  contract  in  equity,  as  well 

?J^st2<S'   as  at  law, — when  Seton  v.  Slade  (n)  came  before  Lord  EldoHy 

who  threw  the  weight  of  his  authority  and  legal  learning 

into  the  opposite  scale^  and,  for  the  first  time,  laid  down 

the  principle, — not  necessary  for  the  decision  of  that  case. 

Time  may  bo  though  it  has  bccu  actcd  on  ever  since, — that  time  may  be 

eawnceofthe  made  of  the  csscncc  of  the  contract  by  express  stipulation ; 

{k)  Uoyd  T.  CoUdt,  4  Bro.  C.  C.  469 ;  (m)  MUward  t.  EaH  7W<,  5Vei. 

5.  C,  1  Atk.  12,  n.  (2),  3rd  edit  720,  n.  (6);  and  aee  Dorin  v.  ifarve^^ 

(J)  Harrington    r.  Whmler,   4  Ves.  15  Sim.' 49. 

686.  («)  7  Ves.  268. 
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and  consequently  holding,  by  implication,  that,  in  an  or-  eontract  \>j 
dinary  contract  of  sale,  the  time  specified  for  its  comple-  p«»i*«<»- 
tion  is  not  material  The  abstract,  notwithstanding  re- 
peated applications  for  it  by  the  purchaser,  was  not  deli- 
vered till  a  few  days  previous  to  the  time  limited  for  the 
completion  of  the  sale;  the  purchaser,  nevertheless,  ac- 
cepted and  kept  it  till  after  this  time  had  expired,  without 
objection.  ''  This  case,''  said  Lord  Eldon,  '*  is  not  like  Lloyd 
V.  CoUett,  in  which  the  purchaser  immediately  sent  the  ab- 
stract back,  and  would  not  look  at  it  What  right  had  the 
defendant  to  retain  the  abstract,  if  it  came  too  late?''  And, 
on  considerations  of  this  kind,  his  Lordship  held,  that  the 
purchaser  had  waived  his  right  to  insist  upon  the  time. 

33.  From  that  time  the  practice  sprung  up  of  inserting  iheckarae- 
in  contracts  of  sale  a  stipulation  that  time  should  be  of  subject  of 

*  ^  ^  salefome- 

the  essence  of  the  contract,  or  introducing  some  other  spe-  JJJJI^'Jj; 
cialty  intended  to  have  the  same  effect;  and,  in  the  absence  ^S^time 
even  of  any  such  provision,  we  find  the  Courts  endeavour-  Tht^  ^ 
ing  to  spell  out  from  the  nature  of  the  subject-matter  of  tract 
sale,  or  some  other  incidental  circumstance,  that  it  was 
the  intention  of  the  parties  to  make  time  of  the  essence  of 
the  contract;  as,  if  the  agreement  were  for  the  purchase 
of  a  house  for  residence,  this  was  considered  to  be  a  cir- 
cumstance shewing  the  intention  of  the  parties  that  the 
contract  should  be  completed  on  the  day  named  (o). 

(o)  Levy  r.  Lmdo^  3  Mer.  84.     So,  property  which  by  delay  will  not  be  of 

where  tlic  agreement  was  fer  the  pur-  the  nme  valae  as  at  the  time  of  sale,  it 

chase  of  a  life  annuity.  Lord  Mdom  ob-  Ibnns  a  material  consideration  ;**  and  on 

served,  ^  with  respect  to  time  being  of  these  grounds  refused  a  motion  for  the 

the  essence  of  the  contract,  there  has  reference  of  title:  (WHky  y.  CbA/e,  T. 

been  a  great  diversity  of  opinions;  but  &  R.  78).     So,  where  the  contract  was 

at  has  never  been  denied,  that  the  pro-  for  the  purchase  of  a  quantity  of  stand- 

perty  sold  may  be  of  such  a  nature  as  ing  timber,  to  be  cut  down  within  a 

to  make  time  of  the  essence  of  the  con-  given  period,  and  the  purchaser  being 

tract,  altliongh  the  contract  does  not  prevented  b\'  the  acts  of  the  vendor 

contain  one  single  word  about  it;'"  and  from  felling  the  whole  of  it  within  this 

again,  on  a  subsequent  day,  ^  if  it  be  period,  afterwards  refused  to  go  on,  Sir 
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Though  thne      34.  But,  thouffh  time  be  made  of  the  essence  of  the  con- 
be  of  the  e«-  '         ®  . 

^tnict  w  ^"'^  ^  express  stipulation,  or  be  so  considered  by  the 
Btipidation     Court  on  the  principles  which  have  been  just  adverted  to. 


John  Lecush,  disnuBSed  the  vendor^s  bill, 
observing,  ^  that  timber  was  an  article 
80  continnally  Tsrying  in  price,  that 
time  roust  be  considered  of  the  essence 
of  a  contract  to  pmx:hase:**  {Arkwrighi 
V.  Stoodd^  1  C.  P.  Coop.  499,  n.). 
So  where  the  contract  was  for  sale  of 
**the  possession,  trade,  and  good- will 
of  a  public-house,  and  of  the  stock  and 
furniture  at  a  Taloation,^  ihe  purcha- 
ser's bill  was  dismissed,  although  he 
was  ready  to  complete  the  day  after 
that  named  by  the  agreement:  {Cot- 
lake  y.  TiU,  1  Rnss.  376).  In  Wright 
y.  Howard  (1  S.  &  S.  205),  although 
Sir  John  Leach  declined  making  any 
declaration  as  to  the  distinction  between 
land  contracted  for  as  mere  property, 
and  land  contracted  for  with  a  yiew 
to  commercial  purposes;  yet  he  refused 
to  give  the  representatives  of  the  ven- 
dor the  chance  of  perfecting  their  ti- 
tle before  the  Master,  on  the  ground 
that  this  would  be  in  effect  to  compel 
the  defendant,  at  the  distance  of  four- 
teen years,  to  return  to  a  commercial 
speculation,  which  he  was  then  obliged 
to  abandon,  from  the  vendor's  inability 
to  perform  his  agreement.  So  where 
the  contract  was  to  purchase  a  loan, 
which  the  Neapolitan  Government  had 
authorised  the  defendant  to  grant,  in 
consideration  of  a  certain  annua]  sum, 
to  be  called  Neapolitan  Rentes,  Sir 
John  Leach  said,  that,  **  where  a  Court 
of  equity  holds  that  time  is  not  of  the 
essence  of  a  contract,  it  proceeds  upon 
ihe  principle,  that,  having  regard  to  the 
nature  of  the  subject,  time  is  immate- 
rial to  the  value,  and  is  urged  only  by 
way  of  pretence  and  evasion.  But  that 
principle  can  have  no  application  to  a 
case  like  the  present,  where,  from  the 
nature  of  the  subject,  the  value  is  ex- 


posed to  daily  variation,  and  a  contract, 
which  was  disadvantageous  to  the  plain- 
tiff on  the  Ist  of  February,  and  would 
therefore  be  then  declined  by  him, 
might  be  highly  advantageous  to  him 
on  the  2nd  of  February:'*  (Ddoret  ▼. 
RothMchUd,  1  S.  ft  S.  590).  So  where 
a  person  is  dealing  with  an  ecclesias- 
tical corporation,  time  must,  on  similar 
grounds,  be  in  a  very  great  degree  of 
the  essence  of  the  contract,  especially 
where  the  purchaser  is  not  dealing  for 
the  fee  simple  in  possession  (in  which 
case  the  interest  of  the  purchase-money 
is  considered  an  equivalent  for  the  rents 
and  profits),  but  for  a  concurrent  lease, 
in  which  case  the  kpse  of  every  day 
changes  the  value  and  nature  of  the 
thing  to  be  granted,  and  changes  also 
the  persons  who  are  to  participate  in 
the  sum  to  be  paid:  {Carter  v.  Tk* 
Dean  (f  Ely,  7  Sim.  227).  So,  where 
the  agreement  was  for  the  sale  of  a 
public -house,  which,  according  to  the 
particulars,  was  to  be  sold  *^  with  pos- 
session;" and  it  was  stipulated  by  the 
conditions  of  sale  that  all  objections 
should  be  delivered  in  writing  within 
four  days  after  the  delivery  of  the  ab- 
stract, or  otherwise  the  purchaser  should 
be  deemed  to  have  accepted  the  title, 
**and  time  should  be  considered  to  be 
of  the  essence  of  the  contract  for  ihe 
purpose  of  this  condition.^ — KnigM 
Bruce,  V.  C,  held,  partly  by  reason  of 
the  nature  of  the  trade  to  be  carried  on 
upon  the  premises,  and  partly  upon  the 
construction  of  the  conditions,  that  time 
was  of  the  essence  of  the  contract;  ob- 
serving, **  the  plaintiff's  proposition  is, 
that  the  purchaser  shall  be  held  by  a 
cable,  and  the  vendors  by  a  skein  of 
silk:"  {SeaUm  \,Mapp,  2  ColL  556). 
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the  benefit  of  the  objection  in  respect  of  time  may  be  or  otherwise, 

thlaobjcc- 

waived  by  the  conduct  of  the  parties.     As  where  the  agree-  ^J^l  ^ 


ment  was  for  a  lease,  subject  to  stipulations,  the  effect  of  ifjiwplfrti^ 
which  was  to  make  time  of  the  essence  of  the  contract, 
the  party  agreeing  to  grant  the  lease  having,  after  the 
day  appointed,  done  acts  both  positively  and  negatively 
inconsistent  with  the  hypothesis  of  a  non-subsisting  agree- 
ment, he  was  considered  to  have  thereby  waived  the  stipula- 
tions as  to  time,  and  was  held  to  the  contract  notwithstand- 
ing (p).  And  it  seems  that  the  Court  will  infer  the  waiver 
of  this  stipulation  as  to  time  from  slight  circumstances: 
where,  for  instance,  the  purchaser  had  received,  read,  and 
retained  the  abstract,  at  a  time  when  it  was  impossible  for 
the  title  to  be  completed  within  the  time  limited;  it  was 
held  that  he  had  thereby  waived  the  benefit  of  the  stipula- 
tions (q). 

35.  But  though  time  was  not  originally  made  essential,  Time^uiongb 
it  has  now  been  decided  in  a  variety  of  cases,  and  is  the  ry^ortheca-' 

•enoe  of  the 

settled  doctrine  of  the  Court,  that  express  notice  will  make  a>ntract,nu«r 

'  '^  be  made  so 

it  SO  (r).  In  a  case  before  the  late  Master  of  the  Rolls,  his  ^^  ~"**^ 
Lordship  thus  states  the  rule  of  the  Court: — "Where  the 
contract  and  the  circumstances  are  such,  that  time  is  not 
in  this  Court  considered  to  be  of  the  essence  of  the  contract, 
— in  such  case,  if  any  unnecessary  delay  is  created  by  one 
party,  the  other  has  a  right  to  limit  a  reasonable  time 
within  which  the  contract  shall  be  perfected  by  the  other. 
It  has  been  repeatedly  so  considered  in  this  Court;  and 
where  the  time  has  been  thus  fairly  limited  by  a  notice, 
stating  that,  within  such  a  period,  that  which  is  required 
must  be  done,  or  otherwise  the  contract  will  be  treated  as 

{p)  Hudtom  7.  Bariratn^  3  Madd.            (r)  Reynolds  y.  Neltom,  6  Uadd.  18; 

440.  Stetaart  v.  SmiiJi,  6  Hare  222,  n. ;  Wat- 

(g)  Hijnrell  v.  Knufk,  1  Y.  &  C.       son  v.  Reid^  1  Russ.  &  My.  236;  Hea- 

418.  phif  T.  HiU,  2  S.  &  S.  29. 
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at  an  end, — this  Court  has  very  frequently  supported  that 
proceeding,  and,  bills  having  been  afterwards  filed  for  the 
specific  performance  of  the  contract,  has  dismissed  them 
with  costs'' («).  This  rule  is  stated  in  nearly  the  same 
terms  in  a  subsequent  case  before  the  same  Judge.  In 
that  case,  however,  his  Lordship  thought  the  time  fixed — 
a  week — was,  under  the  circumstances,  *' too  short  a  time/' 
and,  there  being  also  some  subsequent  negotiation,  held, 
that  the  contract  was  not  rescinded,  and  directed  the  usual 
reference  as  to  title  (^).  What,  in  his  Lordship's  judgment^ 
would  be  a  compliance  with  the  rule,  appears  from  a  sub- 
sequent case>  where  the  vendor,  being  under  an  engagement 
to  procure  the  concurrence  of  certain  parties,  and  having 
done  nothing  for  two  months,  the  purchaser  then  gave  no- 
tice, that  unless  the  concurrence  of  the  required  parties 
was  obtained  within  ten  days,  he  would  rescind  the  con- 
tract: "I  think,"  said  his  Lordship,  ''  that  the  notice  was 
lawfully  given,  and,  the  time  having  expired,  the  contract 
prindpto  of  is  at  an  end"  (u).  The  principle  of  the  rule  is  this,  that,  if 
the  conlract    ''  the  party,  to  whom  notice  is  given,  make  no  prompt  asser- 

may  be  ter-        .  ^ ,  .       .   ,  -  «  .  .11 

minatedby  tiou  of  his  right  to  enforce  the  contract,  equity  will  consi- 
der him  as  acquiescing  in  the  notice,  and  abandoning  any 
equitable  right  he  might  have  had  te  enforce  the  perform- 
ance of  the  contract,  and  will  leave  the  parties  to  their 
rights  and  liabilities  at  law"  {x). 

36.  If  the  contract  stipulate  that  the  possession  should 
be  given  on  a  specified  day,  it  is  competent  for  the  pur- 
chaser to  insist  that  both  time  and  a  vacant  possession  are 
of  the  essence  of  the  contract  (y). 

(«)  Taylor  7.  Broum^  2  Bear.  180.  Sim.  N.  S.  1,  where  tbe  subject  is  folly 

(0  King  V.  WiUon^  6  Beav.   126;  considered, 

and  see  Wood  ▼.  Macku^  5  Hare,  158,  («)  Beiwm  v.  Lamb^  9  Bear.  507. 

another  instance  of  too  short  a  notice;  (-i^)  Per  Wigram^  V.  C,  Walker  t. 

Southcomb  y.  Bishop  o/Eaeter^  6  Hare,  Jeffreys,  1  Hare,  348. 

21 3,  where  the  modem  rule  as  to  notice  (y)  Nokee  v.  Lord  KUmorey,  1  De 

was  acted  on;  Parkin  y.  Thorold^  2  G.  ft  S.  444. 


notice. 


Sect.  4.] 


Tide  to  Real  Estate, 
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Sect.  ^,— Of  the  Tide  to  Real  Estate, 

37.  On  the  sale  of  real  estate,  the  purchaser,  in  the  ab- 
sence of  special  stipulation  to  the  contrary,  is  entitled  to  a 
sixty  years'  title  (a).  The  same  rule  applies  to  the  pur- 
chase of  leaseholds,  but  it  is  comnionly  expressed  by  say- 
ing, the  vendor  of  a  leasehold  interest  is  bound  to  pro- 
duce the  lessor's  title  (6).  The  title  to  an  advowson  fur- 
nishes an  exception  to  the  general  rule  as  to  real  estate, 
for  it  should  be  carried  back  for  a  period  of  at  least  100 
years  (c).  The  vendor  is  bound  to  deliver  an  abstract  (d) 
of  that  title,  to  verify  it  at  his  own  expense  by  the  pro- 
duction of  the  original  documents  and  other  legal  evi- 
dence, and,  on  the  completion  of  the  purchase,  to  hand 
over  all  such  documents  and  other  evidence  to  the  pur- 
chaser; and  if  the  vendor  cannot  deliver  up  to  him  the 
original  documents,  the  purchaser  is  entitled  to  attested 


Parchaser  of 
real  estate 
entitled  ;>/i- 
md  fade  to 
a  sixty  years' 
title. 

TItie  to  lease- 
hold; 


1  advow- 


Tho  vendor 
bound  to 
deliver  and 
verify  an 
abstract 


(a)  Cooper  v.  Etmery^  I  Ph.  888; 
jMmp$om  7.  Piteiersj  18  Sim.  327; 
Hodffkinson  v.  Cooper,  9  Beay.  308. 

(6)  Souter  ▼.  Drake,  8  R  &  Ad.  992; 
Hail  V.  Betty,  4  M.  &  Qr.  410.  And 
gee  PurtfU  v.  Rayner,  9  Price,  488; 
George  v.  PrUekard,  1  R.  &  M.  417. 
As  to  the  title  to  leaseholds  subject  to 
coyeniints  oyer-riding  other  premises, 
see  Fifdes  y.  Hooker,  8  Madd.  198; 
Walier  y.  Mtumde,  1  J.  ft  W.  181; 
Paiereom  y.  Long,  6  Beay.  590;  Blake 
y.  Pkinn,  8  C.  B.  976.  Upon  the  sale 
of  a  leasehold  for  lives  expressed  to 
haye  been  granted  by  a  corporation,  in 
consideration  of  the  surrender  of  a  prior 
lease,  the  tide  to  the  surrendered  lease 
must  be  shewn:  {Hodgkineon  v. Cooper, 
9  Beay.  804). 

(c>  3  &  4  WiU.  4,  c.  27,  ss.  31,  32, 
33,  34,  which  enact  that  quare  impedii 
shall  not  be  brought  after  a  possession 
of  1 00  years.  Previous  to  this  statute, 
gwtre  impedit  might  have  been  brought 


upon  any  presentation,  howeyer  remote; 
and  hence  the  title  to  an  advowson 
was  liable  to  be  questioned  after  a  fii- 
mily  had  been  in  the  undisturbed  pos* 
session  of  it  for  centuries.  Against 
these  remote  claims,  however,  the 
Courts  applied  the  doctrine  of  presump- 
tion pretty  freely:  (Bedle  y.  Beard,  12 
Rep.  5).  SeePotreffy.  ^t/£afii»,Cowp. 
1U8,  n.,  where  Lord  Mansfield,  on  two 
presentations  and  a  possession  of  about 
150  years,  directed  the  juiy  to  presume 
a  gnmt  from  the  Crown;  and  Gibeon 
y.  Oarke,  IJ.  ft  W.  159,  where  Lord 
Eldon  virtually  did  the  same  thing  on  a 
possession  of  140  years  and  three  pre- 
sentations, but  none  by  the  Crown. 
And  see  Harmwood  v.  OgUmder,  8 
Ves.  129,  n. 

{d)  As  to  what  is  a  ^  sufficient  ti- 
tle,*' see  Long  y.  Bignold,  13  L.  T.  285; 
and  as  to  the  meaning  of  ""  foil  and  suf- 
ficient abstract,"*  see  Blackburn  v.  Smithy 
1  C.  ft  K.  5(U,  and  2  Ezch.  783. 
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-must  shew  copics  at  his  expense.  By  such  abstract  the  vendor  is 
imde^Kie  ^^^"<^  *^  ^^^  ^^^^  *^®  wholc  legal  and  equitable  interest 
dS?hi8*cra-  ^  vested  in  him,  or  in  persons  who  are  trustees  for  him,  or 
*"^*  otherwise  are  under  an  obligation  to  act  according  to  his 

direction;  and  that  he  is  in  a  condition  to  convey  the  sub- 
ject of  sale  to  the  purchaser  free  from  all  incumbrancer 
Search  for  In-  Bcfore  Completing,  the  purchaser  should  always  make 
search  for  judgments,  and  for  Crown  debts  where  it  is  like- 
ly that  any  may  subsist;  and  should  also,  in  proper  cases, 
make  inquiry  whether  the  vendor  has  been  bankrupt  or 
insolvent  («). 
Notice.  The  purchaser  is  bound  also  by  every  incumbrance  of 

which,  before  the  conveyance,  he  had  express  or  con- 
structive notice  (/).  Notice  is  either  actual — as  where 
a  man  is  party  to  a  deed,  or  has  notice  of  it  regularly 
served  on  him, — or  constructive,  which  is  a  conclusion 
of  law,  that  a  man  must,  by  the  ordinary  exercise  of  due 
diligence,  have  acquired  knowledge  of  a  fact,  though  no 
actual  proof  of  notice  can  be  charged  against  him.  In 
general,  whatever  is  sufficient  to  put  the  party,  charged 
with  notice,  on  inquiry,  is  good  notice  in  equity  (gr).     No- 

{e)  Cofe  y.  Cdes^  6  Hare,  517.  lufficient  notice  of  the  oontenU  of  the 
(/)  Jones  Y.  Smith,  1  Hare,  43;  2  will:   {Daviea  t.  Thomas,  2  Y.  &  C. 
Id.  257;  West  y.  Beid,  2  Hare,  249;  234).     A  leaae  in  consideration  of  the 
BorreU  v.  Daim,  Id.  440;  Roddy  t.  ranender  of  a  fbnner  leoae,  is  implied 
Williams,  3  J.  &  L.  1 ;  7>2e0  y.  Wehb,  notice  of  the  latter,  and  leads  the  pur- 
6  Beay.  552;   Hewitt  y.  Loosemore,  9  chaser  to  an  investigation  of  the  inter- 
Hare,  449 ;  Petmif  y.  Watt9, 1  Mac.  ft  O.  mediate  titie,  and,  conseqnentlj,  to  the 
150;  1  H.  ft  T.  266.  investigation  of  all  prior  leases  and 
{g)  Smithv.Low,  1  Atk.  489.  There-  mesne  assignments :  (Cbppin  y.  Ftn^ 
fore,  a  purchaser,  having  notice  of  a  set-  ho^,  2  Bro.  C.  C.  291 ;  Hodgkmtom  y. 
tiement,  is  bound  to  inquire  whether  it  Cooper,  9  Beav.  304);  for  if  a  person 
be  voluntary  or  not    Notice  of  a  deed  purchasing,  where  theore  is  a  tenant, 
is  notice  of  the  contents  of  that  deed,  neglects  to  inquire  into  the  nature  of 
so  fiir  as  tiiose  contents  afifect  the  tnms-  the  estate  and  titie  of  such  tenant,  he 
action  in  which  notice  of  the  deed  is  must  take  subject  to  such  rights  as  the 
acquired:   {Hamilton  v.  Royse,  2  Sch.  tenant  may  have:  (Moore  v.  Blake,  4 
ft  Le£  815;  Parry  v.  Wri^  1  S.  ft  Dow,  245).     Notice  of  a  lease  is  im- 
S.  372);  and,  therefore,  where  a  settie-  pUed  notice  of  its  contents:    {Hallr. 
ment  recited  a  conveyance  which  re-  Smith,  14  Ves.  426).     On  the  same 
ferred  to  a  will,  this  was  held  to  bo  principle,  the  occupation  of  the  tenant 
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tice  to  the  counsel,  agent,  or  attorney  of  the  purchaser  is 
notice  to  the  purchaser.  It  was  at  one  time  considered, 
that,  to  affect  a  principal  with  notice  through  the  means 
of  his  agent,  the  notice  must  be  in  the  same  transaction, 
and  this  rule  applied  as  well  to  the  principal  himself  as 
to  his  agent  or  attorney  (h) ;  but  this  doctrine  has  been 
materially  modified  (t).  Previous  to  the  passing  of  the  2  &  Liipendeiu. 
8  Vict,  c,  II,  A  lis  pendens  was,  during  its  continuance, 
constructive  notice  to  all  persons  of  the  claim  raised  by 
it  (;"),  though  a  decree  or  order  was  not,  until  made  so  by 


is  notice  to  the  purchaser  of  any  inter- 
est which  he  may  have  either  as  tenant 
or  otherwise:  (DanieU  v.  Davison,  16 
Ves.  253;  S,  C,  17  Id.  433;  Allen  v. 
AnOony,  i  Mer.  282).  I^  indeed,  the 
vendor  makes  an  express  representation 
wilb  respect  to  the  tenant^s  interest, 
and  that  representation  turns  oat  to  be 
unfounded,  the  vendor  must  submit  to 
the  consequences,  though  the  purchaser, 
by  making  inquiry  of  the  tenant,  might 
have  ascertained  the  nature  of  his  right: 
(Beaant  v.  Richards,  Taml.  509).  If 
the  possession  be  vacant,  the  purchaser 
is  not  bound  to  inquire  of  the  hite  oc- 
cupier what  was  the  nature  of  his  title : 
{Miles  V.  Lamjle^,  1  Russ.  &  My.  39). 
Notice  will  not  be  presumed  from  the 
possession  of  instruments  leading  to  the 
knowledge  of  a  fiut,  if  it  was  not  in- 
cumbent on  the  party  to  pay  any  parti- 
cuhir  or  minute  attention  to  the  con- 
tents of  the  instrument,  as  where  the 
instrument  was  put  into  his  hands 
merely  for  the  purpose  of  being  com- 
municated to  a  third  person:  (  Wyait  v. 
Barxoell,  19  Ves.  44(h  and  see  Lord 
Portsmouth  v.  Lord  Elffingham^  1  Ves. 
sen.  435. 

{h)  HamiUon  r.jRoyae,  2  S.  &  L.  315. 

(t)  Lord  Eldon,  in  Mountford  v. 
SeoU,  T.  k  R.  280,  adverting  to  the 
'^notion  that  notice  to  a  man  in  one 


transaction  is  not  to  be  taken  as  notice 
to  him  in  another  transaction,*^  says, 
**  in  that  view  of  the  case,  it  might  foil 
to  be  considered  whether  one  transac- 
tion might  not  follow  so  close  upon  the 
other  as  to  render  it  impossible  to  give 
a  man  credit  for  having  forgotten  it  I 
should  be  unwilling  to  go  so  for  as  to 
say,  that  if  an  attorney  has  notice  of  a 
transaction  in  the  morning,  he  shall 
be  held,  in  a  Court  of  equity,  to  have 
forgotten  it  in  the  evening:  it  must,  in 
all  cases,  depend  upon  the  circum- 
stances.*'* The  doctrine  so  stated  has 
been  acquiesced  in  and  acted  upon  by 
Lord  Langdale,  in  Haryreaees  v.  Roth- 
well,  1  Kee.  160,  and  Edgeeumbe  v. 
Stranger,  1  Jur.  400 :  and  see  Perkins 
V.  Bradley,  1  Hare,  230;  Fuller  v.  Ben- 
nett,  2  Hare,  394.  If  the  same  person  is 
agent  both  for  the  vendor  and  the  pur- 
chaser, or  if  he  is  himself  vendor  and 
agent  for  the  purchaser,  whatever  notice 
he  may  have  will  affect  the  purchaser: 
{Dryden  v.  Prott^  3  My.  &  Cr.  670). 
As  a  solicitor  could  not  be  expected  to 
disclose  his  own  fraud,  constructive  no- 
tice of  that  is  not  to  be  imputed  to  his 
client:  {Kennedy  v.  Green,  3  My.  &  K. 
698). 

( j)  Kinsman  v.  Kinsman,  1  Russ.  & 
My.  616;  Tnnil.  300;  Neeves  v.  Bur- 
nifje,  1 4  L.  T.  394. 
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this  statute.     In  the  absence  of  express  notice,  a  lis  pen- 
dens is  not  binding  on  a  purchaser  unless  registered  (j). 

waiTer  of  38.  On  the  transactions  which  toke  place  in  the  investiga- 

tiie^miT'  tion  of  title,  a  question  sometimes  arises,  whether  the  pur- 
chaser has  not  by  his  conduct  accepted  the  title,  or,  in.other 
words,  whether  he  has  not  waived  his  right  to  object  to  it? 
The  question  is,  therefore,  always  a  question  of  fact,  and  the 
decision  of  the  Court  in  each  case  is  governed  by  its  special 
circumstances  Primd  facie^  entering  into  possession  of 
the  purchased  premises  (£),  asking  time  for  payment  of  the 
purchase  money  (Q,  acts  of  ownership,  as  an  offer  by  the 
purchaser  to  resell  the  whole  or  part  of  the  pn^rty  (m), 
or  tender  of  a  draft  of  the  conveyance  (n),  would  seem  to 
imply  that  the  purchaser  bad  accepted  the  title;  but  any 
of  these  circumstances,  or  even  the  concurrence  of  the 
whole  of  them,  may  be  explained  (o).  Even  where  objec- 
tions have  been  distinctly  waived,  if  it  be  afterwards  shewn 
that  there  is  a  defect  in  the  title  unknown  to  the  purchaser, 
the  Court  will  not  enforce  it  (/>).  If  the  vendor  mean  to 
rely  on  the  fact  of  the  purchaser  bavins:  waived  objections 
to  the  title,  that  fact  must  be  distinctly  alleged  in  the 
bill  (j). 

0)  2  ft  3  Vict,  c  11,  a.  7.  (/)  Maf^mmne  ofAiupadk  t.  Nod, 

{k)  Ftudyer  v.  Coektr,  12  Ves.  27;  1  Madd.  310,  where,  iindar  thedxvnm- 

Fleehcoodv.GfreenjlBVeB,  594;  Binkt  stances,  the  Court  held  that  the  title 

y.  Lord RMby^  2 Siranst.  222;  DioKm  had  been  accepted. 

T.  ^«%,  lMer.135;  Bowmtt.JoAm.  (m)  Ar«ateA6ii^  t.  Gruefitfr,  1  Madd. 

rione.  Id.  366;  CMOer  t.  Sinums^  2  Id.  153;  Haydom  v.  BeU^  1  Beav.  337. 

103;   Haa  v.  Lever,  3  Y.  &  C.  196;  ;«)  framMiT./iWlafti»ii,Younge,l; 

OAormy,  Harvey.  1 Y.  &C.  C.C.  116;  Oive  t.  Beaumoni,  1  De  G.  &  S.  897; 

Stevens  t.  Gtqtpy,  3  Russ.  171;  Huitoit  Smith  v.  Gqproih  7  Hare,  190. 

V.  Manmil,  2  Beav.  260;  and  see  Bttt-  (o)  Burrougk§  v.  Oahtey^  3  Swanst. 

ntU  V.  Brown,  1  J.  &  W.  168,  where  159. 

possession  taken  with  knowledge  of  a  {p)  Warren  t.  Rkkardeon,  Younge, 

defect  of  title,  followed  by  some  nego-  1. 

tiation,  was  held  to  be  a  waiyer  of  ob-  (9)  fUve  v.  Beaumont,  1  De  G.  ft 

jection    on   that  ground;    Duncan  y.  S.  397;   Gaston  y.  Frankum,  2  De  G. 

Tct/c,  2  M.  ft  W.  244.  &  S.  261. 
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39.  The  heavy  obligations  cast  upon  the  vendor,  and  the  special  con- 
expense,  delay,  and  litigation  involved  in  the  investiga- 
tion of  title  and  the  completion  of  the  purchase,  were  found 

to  be  so  intolerable,  that  a  practice  has  of  late  years  sprung 
up  of  limiting  the  vendor's  liability  as  to  the  title,  by  means 
of  special  conditions.  By  these  stipulations,  the  vendor 
generally  prescribes  the  date  from  which  the  title  is  to 
commence,  limits  his  liability  as  to  the  production  and 
delivery  of  title-deeds  and  attested  copies,  and  casts  the 
expense  of  procuring  such  evidence  as  he  may  not  possess 
upon  the  purchaser.  Where  there  happens  to  be  any  diffi- 
culty in  the  title  which  cannot  be  removed,  some  stipula- 
tion is  generally  introduced  with  a  view  to  preclude  the 
purchaser  from  taking  any  objection  in  respect  of  it. 

40.  "  Every  person  who  proposes  an  estate  for  sale  without  spMioi  sti- 

,  ...  pulatlonthat 

qualification,  asserts,  in  fact,  that  it  is  his  to  sell;  and,  con-  ^^gi^^'^*' 
sequently,  that  he  has  a  good  title ;  but  a  vendor,  if  he  gj\^^" 
thinks  fit,  may  stipulate  for  the  sale  of  an  estate  with  such  ^^ 
title  only  as  he  may  happen  to  have''(r).  Thus,  where 
the  agreement  was  for  the  sale  of  a  next  presentation,  '^  to 
be  paid  for  at  Michaelmas  next,  on  receiving  such  title  as 
they  (the  vendors)  had  received.""  The  vendors  having 
brought  an  action  for  the  purchase-money,  one  question 
was,  whether  they  were  bound  to  shew  a  marketable 
title?  "I  know  not,"  said  Lord  Tenterden,  "what  lan- 
guage a  man  is  to  use  who  intends  to  sell  such  a  title  as 
he  has,  and  nothing  more,  if  the  words  of  the  agreement  in 
question  will  not  limit  his  undertaking"  («).  So,  where  the 
4th  condition  was  as  follows: — "  The  purchaser  shall  have 
an  assignment  of  one  moiety  of  the  bankrupt's  estate  un- 
der such  title  as  he  lately  held  the  same,  an  abstract  of 
which  may  be  seen  at  Messrs.  A.  &  Go's,  CopthaJl-court:  " 
the  purchaser  refused  to  complete  for  want  of  a  good  title, 

(r)  Per    Sir   J,   Ijeach^    Frcme  y.  («)    WUmot  t.  Wilkinson^  6  B.  &  C. 

Wriffht,  4  Madd.  364.  506. 
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and  brought  an  action  to  recover  his  deposit  and  expenses. 
The  vendors  then  filed  a  bill  for  specific  performance, 
and  an  injunction  to  restrain  the  proceedings  at  law.  The 
injunction  was  granted,  on  the  ground  that  this  condition 
clearly  shewed  that  they  meant  to  sell,  not  a  good  title, 
but  such  title  only  as  the  bankrupt  had(^).  So,  where 
the  agreement  was  "  to  accept  the  vendor's  title  without 
dispute,"  the  purchaser  was  not  allowed  to  object,  that, 
at  the  date  of  the  agreement,  there  was  a  flaw  in  the  ven- 
dor's title,  consisting  of  an  unreleased  mortgage,  which 
left  the  legal  estate  in  the  property  outstanding  (u).  So, 
where  among  a  variety  of  very  stringent  conditions  it  was 
stipulated,  'Hhat  the  vendor  should  not  be  required  to 
procure  the  concurrence  in  the  sale  and  conveyance  of 
any  parties  interested  in  the  equity  of  redemption  of  the 
property  sold,^'  Lord  Langdaie  held,  that  the  purchaser 
was  bound  by  this  stipulation,  observing  '^  that  there  was 
considerable  difficulty  about  enforcing  conditions  of  this 
kind;  and  yet,  not  to  do  so,  might  be  only  another  mode  of 
saying  that  the  parties  should  not  enter  into  a  contract 
most  suitable  to  their  own  circumstances"  (x). 
-that  pur-         In  Taylor  v.  Martindale  (y),  property  was  put  up  for 

chaser  shall 

not  object  to   gale  by  auction,  described  as  "a  leasehold  ground-rent  of 

or  require  ''  '^ 

dCTt  to*f^  23i,  reserved  by  a  mesne  lease  of  certain  premises  for  98 
fy^^  years  wanting  seven  days,  and  assigned  apart  from  the 
reversion  for  the  remainder  of  the  term  by  an  indenture 
of  1817;"  and  by  the  conditions  it  was  stipulated  "that 
no  purchaser  should  be  entitled  to  investigate,  or  object 
to,  or  require  the  vendors  to  shew,  any  prior  title  to  the 
said  leasehold  premises"  than  the  assignment  of  1817; 
"  nor  to  require  the  production  of  the  title  of  any  ground 
or  mesne  landlord."    From  a  recital  in  the  deed  of  181 7, 

(0  Frems  v.  Wright,  4  Madd.  364;  7  M.  &  W.  359,  and  2  CoU.  341. 
Spratt  V.  Jejhr^,  10  B.  &  C.  249,  aa  to  (m)  DtOx  v.  Bamett^  2  Coll.  337. 

which  8CC  Shepherd  v.  Keatley,  1  Cr.  M.  (.r)  Hyde  v.  Ihdlaicay,  6  Jur.  1 19. 

A  11.  127.     Sec  also  Whrrfrr  v.  WnV////,  (y)   1  Y.  &  C.  C.  C.  «58. 
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it  appeared  that  the  property,  out  of  which  the  rent  is- 
sued, had  been  originally  demised,  with  other  property,  at 
a  rent  of  102.^  subject  to  the  covenants,  conditions,  and 
agreements  in  the  original  demise.  Knight  Bruce^  V.  C, 
held,  that,  under  such  circumstances,  a  good  title  was  not 
made  to  the  rent  of  232.,  inasmuch  as  it  appeared  upon  the 
face  of  the  deed  of  1817,  that,  upon  failure  of  payment  of 
the  102.  rent,  the  rent  of  232.  might  be  liable  to  diminution 
or  forfeiture. 

So,  where  the  conditions  of  sale,  after  setting  forth  ^thatpur- 
the  circumstances  under  which  was  grounded  the  con-  tSZ^f" 
elusion  that  the  deed  was  a  forgery,  stipulated  "  that  the  Son  1^ 
purchaser  should  not  make  any  objection  on  account"  p«rtica)ar 
of  this  deed.     The  Court  of  Exchequer  held,  that  every 
species  of  objection  to  the  title  arising  out  of  this  deed 
was  interdicted,  and  therefore  that  the  purchaser  was  pre- 
cluded from  insisting  either  upon  the  existence  of  the  deed, 
or  upon  its  legal  effect  and  operation,  as  a  defect  in  the 
title  {z).   If  a  purchaser  has  full  notice  of  what  he  is  going 
to  contract  for,  it  is  no  answer  to  say  that  he  has  contracted 
for  a  bad  title.     If  the  conditions  fairly  represent  the  de- 
gree of  doubt  to  which  the  title  is  exposed,  the  purchaser 
cannot,  in  answer  to  a  bill  for  specific  performance,  insist 
upon  the  badness  of  the  title  (a).   Under  a  stipulation  ^Hhat 
no  earlier  or  other  title  shall  be  deduced,  nor  any  deed  or 
document  be  produced  anterior  to"  a  specified  assurance 
or  date,  the  vendee  is  not  precluded  from  shewing  aliwnde 
a  defect  in  the  title,  arising  from  matter  antecedent  to  the 
period  in  question  Q>). 

In  Moseley  v.  Hide(c\  real  property  vested  in  trustees  -thatpw- 
for  A.  for  life,  and  after  her  death  to  sell  and  divide  the  nototoect 

that  the  aale 

proceeds  among  her  children,  was  sold  by  them  in  the  life-  *",^K5d** 

(x)  CorraU  r.  OatteU,  i  M.  &  W.  7S4 ;  N.  S.,  666. 

S.  a,  3  Y.  &  C.  413;  4  Id.  228.  (6)  SeUick  v.  Trevor,  11  M.  &  W. 

(a)  Soiahby  V.  Huti,  2|My.  8c  Cr.  722. 

207;  Adams  v.  Lambert,  2  Jur.  1078,  (c)  15  Jur.  899;   20  L.  J.,  Q.  B., 

L.  C;  and  see  Dick  v.  Donald,  1  Bligh,  539. 
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time  of  A.,  under  conditions,  which,  after  stating  these 
limitations,  and  that  there  were  three  children  who  had 
attained  twenty-one,  proceeded:  "the  purchaser  shall  not 
be  at  liberty  to  object  to  the  vendor's  title,  on  the  ground 
that  the  sale  is  taking  place  in  the  lifetime  of  A. ;  the  chil- 
dren of  A.,  or  the  assigns  and  trustees  of  such  of  them  as 
have  aliened  or  settled  their  estates  and  interests,  shall,  if 
required,  join  in  the  conveyance  to  the  purchaser/'  The 
Court  held,  that  this  amounted  to  a  warranty,  that  the 
children,  or  those  representing  them,  were  in  a  condition 
to  join  in  an  effectual  conveyance  to  the  purchaser;  and 
that,  A/s  children  having  conveyed  their  interests  to  trus- 
tees for  the  benefit  of  their  children,  who  were  minors, 
without  any  power  of  sale  being  given  to  such  trustees,  the 
purchaser  was  not  precluded  from  relying  upon  this  defect 
of  title. 

-ttaatpnr-        41.  The  agreement  must  of  course  be  taken  altogether; 

cIiMcr  shall 

takosQch  and  therefore,  although  it  may  appear  from  the  earlier 
Se'^'IdwSL  P*^  ^^  *^®  contract  that  the  vendor  intended  to  sell  only 
such  title  as  he  had,  yet  this  may  be  controlled  by  subse- 
quent provisions,  containing  a  clear  and  explicit  agree- 
ment on  the  part  of  the  vendor  to  make  out  a  good  and 
marketable  title  (d). 

As  to  the  ve-  42.  A  vendor,  by  the  4th  condition,  stipulated  that  he 
thc^bl'tiit,  would  deliver  an  abstract  and  deduce  a  good  title;  but, 
as  to  part  of  the  lands,  the  purchaser  was  not  to  require 
any  title  prior  to  a  certain  award;  and,  by  the  6th  condi- 
tion, that  he  would  deliver  up  to  the  largest  purchaser  all 
the  title-deeds  and  other  documents  in  his  custody,  "but 
should  not  be  bound  or  required  to  produce  any  original 
deed  or  other  documents  than  those  in  his  possession  and 
set  forth  in  the  abstract,  or  which  relate  to  other  proper- 
ty." The  question  was,  whether  the  vendor  was  bound  to 
verify  the  abstract,  except  so  far  as  he  had  deeds  in  his 

{d)  Anfferson  v.  Hiqgins^  1  J.  A  L.  718, 
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possession  enabling  him  so  to  do?  Lord  Oottenfu^ni,  over- 
ruling Lord  Langdaie's  decision,  held  that  the  vendor  was 
bound  to  verify  the  abstract  delivered,  it  not  being 
clear,  on  the  language  of  the  conditions,  that  the  restriction 
as  to  the  liability  to  deliver  up  certain  deeds  was  to  apply 
to  the  liability  to  produce  them  for  the  purpose  of  prov- 
ing the  title  (e).  In  OAome  v.  Harvey  (/),  the  4th  condition  by  deed*  not 

,  1     11  1  .  in  Tender's 

stipulated  that  "the  vendor  shall,  at  his  own  expense,  poeaeasioii; 
prepare  and  deliver  an  abstract  of  title  to  the  purchaser, 
and  deduce  a  title  for  50  years  last  past,  subject  to  these 
conditions;  and  the  purchaser  shall,  at  his  own  expense, 
collate  with  the  abstract  such  of  the  title-deeds  or  other 
muniments  of  title  as  are  in  the  custody  of  the  vendor,  at 
the  office  of  the  vendor's  solicitor,  and  all  other  title-deeds 
and  muniments  of  title  at  the  respective  places  where  the 
same  are  deposited,  registered,  or  enrolled,  and  shall  not 
require  them  to  be  produced  elsewhere."  The  7th  condi- 
tion stipulated,  "  that  all  official  and  other  copies,  extracts, 
&c.,  necessary  for  verifying  the  abstract,  shall  be  prepared 
and  produced  at  the  purchaser's  expense;"  and  the  8th, 
'*  that  the  vendor  shall  not  be  compelled  to  produce  any 
original  title-  deeds  or  other  documents,  not  in  his  posses- 
sion or  custody/'  Part  of  the  title-deeds  were  in  the 
hands  of  a  third  party,  who,  on  being  applied  to,  refused 
to  produce  them ;  and  the  vendor  having  declined  to  take 
any  further  steps,  the  purchaser  refused  to  complete.  In 
a  suit  by  the  vendor  for  specific  performance,  Knight  Bruce, 
V.  C,  held,  that  the  conditions  did  not  amount  to  a  stipula- 
tion,  that,  as  to  the  deeds  nut  in  the  vendor's  possession, 
the  purchaser  should  take  the  vendor's  assertion  as  to 
their  custody  and  contents,  adding,  "  Men  may  be  found 
to  enter  into  such  a  contract;  but,  before  I  shall  allow  a 
party  to  be  bound  by  it,  it  must  be  expressed  in  plain, 
clear,  and  unambiguous  language.  Here  the  person,  who 
has  the  custody  of  the  deeds,  has  refused  inspection :  there 

(«)  Swihby  T.  HuU,  2  My.  &  Cr.207.  (/)  1  Y.  &  C.  C.  C.  116. 


delivery  of 
ttieabatract 
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is  every  reason  to  believe  the  purchaser  could  not  compel 
him — no  proof  that  the  vendor  has  assisted  him." 

-that  oi^ec-       43.  It  has  become  common  to  stipulate,  that  all  objec- 
tions to  the  *         '    ^  ^ 

SSra^'iithrn  tioJ^s  to  the  title  shall  be  made  and  communicated  within 
li^^iSSJSe  *  given  number  of  days  after  the  delivery  of  the  abstract ; 
and  if  the  vendor  be  unable  or  unwilling  to  remove  them, 
he  shall  be  at  liberty  to  rescind  the  contract;  and  that  all 
objections  not  so  made  and  communicated  shall  be  consi- 
dered to  be  waived.  On  this  condition  it  has  been  deter- 
mined, that  the  time  limited  for  taking  objections  runs 
only  from  the  delivery  of  a  complete  abstract  (^) ;  and  ^Hhat 
if  the  vendors  once  elect  to  answer  the  objections,  they  are 
for  ever  thereafter  precluded  from  exercising  the  option 
given  them  by  that  condition  to  rescind  the  contract  (A)." 

44.  A  stipulation  in  a  contract,  that,  if  the  vendor  do  not 

Jitlon  that  ^ 

ih^"Sr?Sd  "^^^^  ^  ^^*'®  ^^  execute  a  conveyance  on  or  before  a  spe- 
coStingS^;  cified  day,  the  contract  shall  be  void,  means  void  at  the 
option  of  the  purchaser  (i).  So,  where  the  condition  was, 
'Hhat  if  the  vendors  could  not  deduce  a  good  and  market- 
able title,  such  as  the  purchaser  or  his  counsel  should  ap- 
prove, or  if  the  purchaser  should  not  pay  the  purchase- 
money  on  the  appointed  day,  the  agreement  should  be 
utterly  void;  it  being  the  intention  of  the  parties  that  no 
action  or  suit  in  equity  should  be  brought  against  them.'* 
— Lord  C.  J.  Manafidd  said,  "  the  meaning  is,  that  if  the 
seller  cannot  make  a  good  title  by  the  time  mentioned,  the 
contract  shall  be  void  as  against  him,  and  the  purchaser 
has  a  right  to  be  off  his  bargain.  So,  d  contra^  if  the  pur- 
chaser does  not  pay  his  money,  the  seller  may  avoid  the 
contract;  but  the  purchaser  cannot  say,  *I  am  not  ready 
with  my  money,  therefore  I  will  avoid  the  contract;'  nor 

(<7)  H6bt(m  V.  BdL,  2   Beav.  19;  Motley  t.  Cook,  2  Hare,  106;  CWt*  y. 

BUicMoiP  V.  Laws,  2  Hare,  40;   Deeion  Tliodey,  13  Sim.  207. 
V.  7¥fiM,  7  L.  T.  91,  Exch.  (»)  RippingtraU  v.  JJojfd,  2  N.  &  M. 

(A)   Tatmer  r.  Smith,  10  Sim.  410;  410. 
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can  the  seller  say,  '  mj  title  is  not  good,  therefore  I  shall 
be  oflF;' "  and  accordingly  held,  that  it  was  not  competent 
for  the  vendor  to  insist,  that  the  contract  was  at  an  end  on 
the  ground  of  his  being  unable  to  make  a  good  title  (k)" 

Where,  however,  the  stipulation  was,  that,  "if  the  pur-  -ifpurcha- 

,  ,  ser's  counsel 

chaser's  counsel  shall  be  of  opinion  that  a  marketable  title  ^«  of  opinion 

^  a  good  tltlo 

cannot  be  made  by  the  time  hereby  appointed  for  the  com-  ^^^^  ^ 
pletion  of  the  said  purchase,  this  agreement  shall  be  void, 
and  be  delivered  up  to  be  cancelled ;"  and  it  turned  out 
that  the  vendor,  as  to  part  of  the  property,  was  entitled 
only  to  a  life  interest, — the  fee-simple  being  the  subject  of 
sale, — ^it  was  held,  that,  under  the  terms  of  this  special  con- 
tract, the  vendor  was  entitled  to  rescind  it(/). 

A  vendor  having  contracted  to  sell  an  estate  in  fee,  with  -if  convey- 

ancer,  to 

a  stipulation,  that  if  any  dispute  should  arise  as  to  the  title,  J^'SerV!^*" 
it  should  be  referred  to  some  eminent  conveyancer,  and  ^,Ston** 
that  in  case  he  should  be  of  opinion  that  a  good  title  could 
not  be  made,  the  contract  should  be  rescinded:  upon\he 
delivery  of  the  abstract,  it  appeared  that  the  vendor's 
mother  had  a  life  interest  in  the  premises,  and  that  her 
interest  was  known  to  him  at  the  time  of  the  contract. 
The  Court  held  that  her  refusal  to  join  in  the  conveyance 
was  not  a  ground  for  rescinding  the  contract  under  this 
stipulation;  but  that  the  purchaser  was  entitled  to  have 
it  performed,  with  compensation  in  respect  to  this  life- 
interest  (m). 

45.  Very  ingenious  contrivances  are  frequently  resorted  -wjiatiye  to 
to  for  the  purpose  of  producing  an  impression  that  the 
subject  of  sale  is  a  lease,  and  not  an  under-lease.  The 
Courts,  however,  have  set  themselves  steadily  against  all 
such  attempts  to  mislead  the  purchaser.  If  the  vendor  has 
only  an  under-lease  to  sell,  he  must  describe  it  in  such  a 

(A)  Bobertt  t.  Wyaii,  2  Taunt.  271 .  (0  WUliafM  v.  Edfvards,  2  Sim.  78. 

(in)  Ndthorpe  v.  Holgaie,  1  Coll.  203. 
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manner  that  the  purchaser  can  be  under  no  mistake  as  to 
what  he  is  buying  (/i). 
-that  mis-        Messuages  described  in  a  particular  of  sale  as  held  "for 

vtatement  of 

the teiTOof  the  residue  of  a  term  of  ninety-nine  years,"  were  sold,  sub- 
JJ^^d^Mmrt  i^^  *^  conditions  that  the  purchaser  should  not  be  enti- 
SSJi^p-  tied  to  call  for  the  lessor's  title,  and  that  any  error  or 
der-kl^M  mis-statement  of  the  term  of  years  should  not  vitiate  the 
sale,  but  should  be  the  subject  of  compensation,  under  a 
provision  for  arbitration,  authorising  the  arbitrator  of 
either  party  to  proceed  in  certain  events  ex  parte.  The 
title  proved  to  be  an  under-lease,  for  a  term  less  by  three 
days  than  the  term  of  ninety  years  granted  by  the  original 
lease.  A  bill  for  specific  performance,  with  compensation 
to  an  amount  which  had  been  assessed  in  conformity  with 
the  conditions  by  one  arbitrator,  nominated  by  the  ven- 
dor, the  purchaser  having  taken  no  part  in  the  arbitra- 
tion, was  dismissed  with  costs  : — Knight  Bruce,  V.C.,  said, 
'*  the  Court  has  sometimes  made  a  purchaser  take  what 
he  never  contracted  for;  but  I  cannot  consider  a  title  un- 
der this  lease  to  be  substantially  the  same  thing  as  an  as- 
signment of  the  original  term  in  the  property.  Among  the 
inconveniences  incident  to  an  under-lease,  as  distinguished 
from  an  assignment  of  the  original  term,  it  is  sufficient  to 
mention,  that  if  the  under-tenant  were  to  tender  the  rent 
to  the  head  landlord,  he  would  not  be  bound  to  accept 
that  tender.  There  is  no  privity  of  contract,  in  fact  or  in 
law,  between  the  head-landlord  and  the  under-tenant  (o)." 

46.  A  lessee  covenanted  to  build  thirty-four  additional 
houses  on  the  demised  property  within  five  years,  to  keep 
in  repair  the  houses  built  and  to  be  built,  and  at  the  end 
of  the  term  to  deliver  them  up  to  the  lessor,  and  there  was 

(«)  Adams  t.  Zam&eW,  2  Jut.  1078;  (o)  MadeUy  r.  Booth,  2  De  G.  &  S. 

SeaUm  v.  Majrp,  2  Coll.  556;   Taylor       718. 
V.  Martindule^  ante,  p.  298. 
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a  proviso  for  re-entry  on  non -performance  of  the  covenants. 
The  additional  houses  were  not  built,  but  for  forty-six 
years  the  lessor  received  the  rent,  and  thus  waived  the 
obligation  to  build ;  the  leasehold  interest  being  sold : — 
Held,  first,  that  the  covenant  to  deliver  up  extended  to 
the  additional  houses,  as  well  as  to  the  houses  built  at  the 
date  of  the  demise;  secondly,  that  the  title  was  bad,  not- 
withstanding the  purchaser  might  retain  possession  until 
*  the  last  day  of  the  term,  and  then  escape  liability  by  trans- 
ferring that  day  to  a  pauper ;  and  thirdly,  that  the  pur- 
chaser was  not  bound  to  accept  either  a  compensation  or 
indemnity  (p). 

47.  Under  a  sale  by  auction  in  lots,  Lot  1  was  described  -Mtoth© 

•  A  Identity  of 

as  follows:  " The  property  comprises  1a.  2b.  8 p.,  situate  'J**?*"*"* 
&a,  consisting  of  a  cottage  and  paddock,  in  the  occupation 
of  Mr.  P." ;  and,  by  the  conditions,  it  was  stipulated  that 
"the  property  comprised  in  the  particulars  is  presumed  to 
be  correctly  described,  and  the  quantity  of  land  shall  be 
taken  as  stated,  whether  more  or  less  (although  the  title 
deeds  state  such  quantity  to  be  less),  without  any  compen- 
sation on  either  side ;  and  no  other  evidence  of  identity 
shall  be  required  than  that  furnished  by  the  title  deeds, 
and  the  statements  therein  shall  be  deemed  conclusive  evi- 
dence of  the  identity  of  the  property."  The  abstract  shewed 
a  title  to  3  b.  22  p.  only.  The  Court  held  that  the  purchaser 
could  not  object  to  the  title  on  this  ground,  as  the  condi- 
tions gave  him  distinct  notice  that  the  vendor  would  not 
be  bound  to  the  exact  quantity,  and  that  no  further  evi- 
dence of  identity  was  to  be  required  (j). 

(/>)  NomuOe  t.  Fliffht^  7  BeaT.  521.      strave^  2  Moo.  &  Rob.  92;  Flwver  r, 
{g)  NiehoU  t.  Chamber^  21  L.  J.,      Haticpp^  6  BesY.  476. 
C.  P.,  54.    And  see  Robinson  ▼.  Mtts- 
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48.  When  the  title  has  been  made  out  to  the  satisfaction 
of  the  purchaser,  the  next  step  is  the  preparation  of  the 
conveyance.  This  might  not  unreasonably  have  been  sup- 
posed to  be  part  of  the  duty  of  the  vendor.  The  practice 
of  the  profession,  sanctioned  by  the  Courts,  has  however 
decided  that  the  preparation  of  the  draft  of  the  conveyance 
belongs  to  the  vendee.  In  cases  involving  any  difficulty, 
the  draft  is  usually  settled  by  counsel  (r).  A  fair  copy  of 
the  draft  so  prepared,  and  settled  if  necessary,  is  then  sent 
to  the  vendor  or  his  solicitor,  and,  when  agreed  on  by  both 
parties,  it  is  engrossed  by  the  purchaser.  On  payment  of 
the  purchase-money  to  the  vendor,  he  is  bound  to  execute 
the  conveyance,  and  to  procure  the  execution  of  it  by  the 
various  other  necessary  parties. 

It  is  the  duty  of  the  purchaser's  solicitor  to  see  that  the 
conveyance  is  impressed  with  the  proper  stamps  previous 
to  its  execution,  and  that  it  is  properly  executed  by  all 
necessary  parties.  If  the  lands  be  in  a  register  county, 
care  must  be  taken  that  the  conveyance  is  properly  regis- 
tered; that  it  be  enrolled  within  due  time,  when  enrol- 
ment is  necessary;  and  in  other  cases,  as  for  example  where 
the  conveyance  is  by  a  feme  covert,  to  see  that  all  acts  and 
formalities  necessary  to  its  validity  have  been  duly  per- 
formed. 

In  the  absence  of  any  express  agreement,  the  purchaser 
pays  the  costs  of  preparing  the  conveyance;  and  the  vendor 
pays  the  costs  of  the  perusal  of  the  draft,  and  of  the  exe- 
cution of  the  deed,  by  all  necessary  conveying  parties. 

The  relation  of  vendor  and  vendee,  when  acquired  by 
conveyance  of  the  inheritance,  puts  an  end  to  the  cove- 


(r)  The  draft  belongs  to  the  purcha- 
ser, and  not  to  his  solicitor:    Er  parte 


Hors/all,  7  B.  &  C.  528;  Doe  v.  &a- 
/o»,2A.  &E.  171,178. 
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nantSy  though  ever  so  large  and  general,  which  existed  be-  ooaj  sub- 

sisttaigcoye- 

tween  them  as  lessor  and  lessee,  unless  there  be  a  spe-  ""*•  *^  ^ 

■^         twoon  Tcndor 

cial  agreement,  which  entitles  the  vendee  to  call  for  larger  '^'^'^'^^ 
covenants  than  those  he  is  entitled  to  under  an  ordinary 
contract  of  sale  («). 


Sect.  6,— Of  the  Title  Deeds  and  Attested  Copies. 

49.  In  the  absence  of  any  stipulation  to  the  contrary,  ^^^^^"^^j, 
the  purchaser  is  entitled,  on  the  completion  of  the  pur-  "^*^f i^t 
chase,  to  have  all  the  title  deeds  relating  exclusively  to  "**«-^^' 
the  lands  purchased  delivered  over  to  him  (a).  Where  an 
estate  comprised  in  one  title  is  sold  in  lots,  the  general 
rule  is,  that  the  purchaser  of  the  largest  lot  shall  have  the 
deeds,  and  enter  into  covenants  to  produce  them  to  the 
other  purchasers ;  and  in  sales  of  this  description  there  is 
generally  a  stipulation,  that,  if  the  whole  of  the  estate  is 
not  sold,  the  vendor  will  retain  the  deeds,  and  enter  into 
the  usual  covenants  to  produce ;  and,  in  such  cases,  it  is 
usual  for  the  vendor  to  stipulate  further,  that,  on  the  sale 
by  him  of  the  lands  in  respect  of  which  he  enters  into  this 
covenant,  and  procuring  the  purchaser  to  enter  into  a  like 
covenant,  he  is  to  be  discharged  from  all  further  liability 
in  respect  of  his  own  covenant 

It  seems,  that,  on  the  purchase  of  part  of  an  estate  in  -on  saie  of 

'  '  *  ^  part  of  an 

lease,  the  Court  will  not  enforce  the  contract,  unless  the  J^*" 
counterpart  be  deposited  for  the  benefit  of  all  the  par- 
ties (6). 

(«)  Paton  V.  Brebner,  1  Bligh,  69.  Smith  v.  Ottcftester,  2  D.  &  War.  393, 

(a)  Hooper  t.  RanUbotiom^  6  Taunt.  where  the  previous  authorities  are  rc- 

12;  HarrinffUm  v.  Price,  3  B.  &  Ad.  Tiewed  by  Sir  Edward  Sudden,  Q. 

170;  Paiips  V.  Bobinaon,  4  Bing.  106;  (b)  Shore  v.  Collett,  G.  Coop.  234. 

Austin  y.  Croome,  I  Car.  &  M.  653; 

x2 


308 


Title  Deeds  and  Attested  Copies.       [CHiLP.  Y, 


Pnrchaaer 
entitled  to 
attested  co- 
piesi  when. 


PoTclutaer 
not  entiUed 
to  attested 
copies  of  in- 
stmineiitB  of 
record. 


—except 
when. 


60.  If  the  vendor  have  not  the  custody  and  control  of 
the  title  deeds,  the  purchaser,  in  the  absence  of  express 
stipulation,  is  entitled  to  have  them  produced  by  the  ven- 
dor, for  the  purpose  of  verifying  the  abstract;  and  also  to 
have,  at  the  vendor's  expense,  attested  copies  of  them  (c), 
and  a  covenant  to  produce  the  originals  at  his  own  ex- 
pense (d).  It  seems,  indeed,  to  be  the  effect  of  one  of  Lord 
Eldon's  decisions,  that  mere  notice  that  the  purchaser  could 
not  have  the  original  deeds,  would  be  sufficient  to  exclude 
his  right  to  attested  copies  at  the  vendor's  expense  (^); 
but  this,  it  is  apprehended,  would  not  be  sufficient:  the 
purchaser's  right  cannot,  upon  principle,  be  excluded,  ex- 
cept by  express  contract. 

It  has  been  established,  that  where  the  deeds  or  docu- 
ments of  title  are  of  record,  as  fines  or  recoveries,  or  a 
bargain  and  sale  enrolled,  the  purchaser  is  not  entitled  to 
attested  copies  at  the  vendor's  expense;  and  it  would  seem, 
that  this  rule  has  been  extended  to  instruments  not  strictly 
of  record,  as  deeds  enrolled  for  safe  custody,  or  wills  regis- 
tered in  the  proper  ecclesiastical  court,  which  is  not  a 
court  of  record,  and  therefore  such  instruments  are  not 
properly  of  record,  though  commonly  treated  as  being 
so.  When,  however,  the  vendor,  not  being  able  to  pro- 
duce the  original  by  reason  of  its  being  of  record  or  quasi 
of  record,  as  a  will  devising  real  estate,  is  obliged  to  pro- 
duce an  attested  or  official  copy  for  the  purpose  of  verify- 
ing the  abstract^  the  purchaser  will  be  entitled  to  have  it 
delivered  over  to  him  on  the  completion  of  the  contract, 
unless  it  relate  to  other  lands  of  the  vendor  held  under  the 
same  title. 


PuTchaaer  51.  Ou  the  salc  of  copyholds,  if  the  vendor  have  copies 

not  entitled         .    ,  ./.    /  •      i  •  i       . 

to  covenant    of  the  court  rolls,  or  if  they  are  in  his  power,  he  is  bound 

(c)  Dare  t.  Tue&er,  6  Ves.  460.  (d)  Berry  y.  Yotu^^  2  £^  WO,  n. 

(e)  BroughUm  r.  JewtUy  15  Vea.  176. 


Sect.  6.]         Title  Deeds  and  Attested  Copies.  S09 

to  produce  them:  but,  if  not,  the  purchaser  is  not  entitled  tion  of  copies 
to  call  for  a  covenant  to  produce  them,  because  he  may,  • 

at  any  time,  resort  to  the  rolls  themselves,  and  make  use 
of  them  in  eviddi^ce  (g). 
The  purchaser  is  not  entitled  to  a  covenant  for  the  pro-  -of  instra- 

_         ,  ,  mentfl  not 

duction  of  an  instrument,  merely  because  it  is  stated  in  necesnry  to 
the  abstract;  such  a  rule  would  be  injurious  to  purchasers 
themselves,  for  it  would  induce  vendors  to  withhold  all 
information  but  what  they  were  strictly  bound  to  give. 
The  purchaser  is  entitled  only  to  a  covenant  for  the  pro- 
duction of  such  instruments  as  are  necessary  to  make  out 
a  good  title  (h), 

52.  When  the  sale  is  by  assignees,  and  the  title  deeds  obUgatioDt 

*'  ^  ofaariiniees 

cannot  be  delivered,  the  assignees  must,  like  any  other  JJ^^gJ*" 
vendor,  in  the  absence  of  agreement  to  the  contrary,  give 
attested  copies  of  them  at  the  expense  of  the  estate  (t). 
Purchasers  from  assignees  in  bankruptcy  were,  under  the  ^°™'^* 
6  Geo.  4,  c  16,  &  96,  entitled  to  have  the  fiat  and  the  de^  Jj^^.**^' 
positions  and  proceedings  under  it  enrolled,  so  far  as  they 
are  material  to  the  title  derived  under  it    This  rights 
however,  appears  to  have  been  virtually  annulled  by  sub- 
sequent statutory  enactments. 

By  the  2  &  3  WilL  4,  c.  114,  provision  was  made  for  the 
due  care  and  custody  of  all  proceedings  in  bankruptcy; 
and  it  was  declared  that  no  such  proceedings  should  be 
receivable  in  evidence  unless  first  entered  of  record  in  the 
Court  of  Bankruptcy  in  manner  therein  mentioned  (j); 

(ff)  Cooper  y.  Emery^  1  Ph.  388.  was  held  to  be  entitled  to  have  it,  on 

(A)  lb.      Three  mortgages  on  the  executing  a  deed  of  coTenant  to  the 

estates  of  distinct  mortgagors  having  trustees  to  produce  it, — ^the  costs  of  the 

become  vested  in  tmstees  by  one  deed,  deed  to  be  borne  by  the  mortgi^jee^s 

which  was  prepared  in  the  Master^s  estate:    Capper  v.  Terringion,  1  CoH 

office  in  a  soit  for  executing  the  trust,  103. 

one  of  the  mortgagors  having  applied  (t)  Per  Lord  Eldon,  Ex  parte  Sht- 

for  liberty  to   redeem   and  have  his  art,  2  Rose,  215. 

mortgage-deed  delivered  up  to  him,  he  (j)  Sect.  8. 
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but,  by  the  Bankrupt  Law  Consolidation  Act  (i),  all  pro- 
ceedings in  bankruptcy  "which  appear  or  purport  to  be 
sealed  with  the  seal  of  the  Court  are  receivable  in  eyi- 
dence.  The  fiat  or  petition  (if  the  proceedings  be  under 
the  Consolidation  Act),  if  not  enrolled,  ought  to  be  en- 
tered  of  record  by  the  vendor,  and  at  his  expense. 


Tlie  right  to 
covenant  to 


53.  The  vendor's  obligations  as  to  covenants  for  produc- 
bI?^SSaSd^   tion  may,  like  any  other  implied  liability,  be  qualified  by  the 
ronSSoML      contract.    Thus,  under  a  stipulation  that  the  vendor  should 
not  be  required  to  produce  any  documents  of  title  not  in  his 
possession;  and  that  all  deeds  of  covenant  for  production, 
and  all  attested  or  other  official  copies  or  extracts,  which 
the  purchaser  should,  subject  to  this  condition,  require  for 
verifying  the  abstract,  should  be  obtained  by  and  at  the 
expense  of  the  purchaser: — it  has  been  held,  that  the 
vendor  was  not  bound  to  procure  a  covenant  for  the  pro- 
duction of  deeds  not  in  his  possession,  but  to  which  he  had 
procured  access  for  the  purpose  of  verifying  the  abstract 
PaUeaon,  J.,  observed,  "  The  question  turns  entirely  on  the 
construction  of  the  sixth  condition,  and  the  meaning  of 
the  little  word  '  by.' .  .  .  Taking  the  whole  condition  toge- 
ther, it  seems  to  me  the  word  ^  by'  must  mean,  that,  as  to 
all  the  deeds  not  in  the  vendor's  possession,  the  purchaser 
must  take  the  risk  of  getting  a  covenant  to  produce  them 
as  well  as  he  can  "(A). 


Covenant  to 
produce  can* 
not  be  en* 
forced  nnder 
covenant  for 
farther  as- 
niranco— 
tetnble. 


54.  Whether,  under  the  ordinary  covenant  for  further  as- 
surance, a  purchaser  can  enforce  a  covenant  for  the  pro- 
duction of  title  deeds  seems  doubtful  (i). 


(k)  12  &  13  Vict.  c.  106,  8. 236. 

(k)  Gabrid  V,  Smith,  20  L.  J.,  Q.  B., 
386.  But  see  Otbome  v.  H<urvey,  7  Jur. 
229,  V.  C.  Knu/bt  Bruce, 


(I)  Hallelt  ▼.  Middletouy  I  Ru88. 
243;  Bftrday  v.  Haine,  1  S.  &  S.  449; 
Pain  X,  JyerSf  2  Id.  533. 


in\ 


CHAPTER  VI. 

OF   THE   OBLIGATIONS   OF   THE   PURCHASER. 

1.  In  the  absence  of  express  stipulation,  the  only  duties 
arising  from  the  contract,  on  the  part  of  the  purqliaser,  are, 
the  preparation  and  tender  of  the  conveyance,  and  payment 
of  the  purchase-money.  The  former  of  these  obligations  has 
been  already  noticed  (a) ;  the  latter  only  remains,  there- 
fore, to  be  considered  here.  In  treating  of  the  payment 
of  the  purchase-money,  we  have  to  examine^  first,  what  is 
sufficient  evidence  of  the  payment?  secondly,  in  what  cases 
the  vendee  is  bound  to  see  to  the  application  of  the  pur- 
chase-money? thirdly,  what  is  the  nature  and  extent  of  the 
vendor's  lien  for  unpaid  purchase-money?  and  lastly,  in 
what  cases  the  purchaser  is  bound  to  pay  interest  on  the 
purchase-money? 

Sect.  1. — Proof  of  Payment  of  the  Purchase-Money. 

2.  It  is  usual  to  express  the  receipt  of  the  purchase-  Effect  or  tiie 

receipt  clause 

money  in  the  body  of  the  deed;  and,  at  law,  this  is  con-  atijwandin 
elusive  (5),  on  the  principle  that  "  a  party,  who  executes  a 
deed,  is  estopped  in  a  Court  of  law  from  saying  that  the 
facts  stated  in  that  deed  are  not  truly  stated  (c)  f  in  equity 
it  is  merely  formal, — the  indorsement  of  a  receipt  on  the 
deed  being,  in  equity,  the  only  effectual  acknowledgment 
of  payment,  and  the  absence  of  such  receipt  being  con- 
structive notice  that  the  money  has  not  been  paid.     But  Effect  of  in< 


(a)  Ante,  p.  306.  Lampon  v.  Oorke,  5  B.  ft  Aid.  606. 

{b)  Rowniree  v.  Jaoob^  2  Taunt  141 ;  (c)  Detoey  ▼.  Baker,  I  B.  ft  C.  704. 
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donwi  r©.  evcii  a  receipt  indorsed  is  of  no  avail  in  equity,  if  it  can 
be  shewn  that,  in  point  of  fact,  the  money  has  not  actually 
been  paid  (d).  It  has  been  held  (e),  that  the  evidence  of 
an  attesting  witness,  proving  the  signature  of  an  indorsed 
receipt  for  the  consideration,  was  not  sufficient  proof  of 
payment, — ^the  witness  having  stated  a  fact  from  which  it 
appeared,  that,  though  there  was  an  apparent  intention  of 
immediate  payment,  yet,  at  the  time  of  the  signature,  it 
was  not  actually  paid,  and  he  did  not  witness  the  payment 
of  it  afterwards.  The  recital  of  a  receipt  of  the  purchase- 
money  in  the  body  of  the  deed  is  sufficient,  where  it  ex- 
presses that  the  consideration  had  been  previously  paid, 
the  conveyance  being  taken  at  a  subsequent  period. 


AiipartieB  3.  In  general,  on  a  sale  by  the  owner  of  the  property,  all 
gesoothe  persons,  having  equitable  charges  on  it,  must  join  in  the 
j^intho  receipt  (/).  Thus,  A.,  being  entitled  to  a  sum  of  money 
secured  on  his  father's  estate,  and  payable  after  his  father  s 
death,  assigned  it  to  B.  by  way  of  mortgage,  with  power  to 
sell  the  same  and  give  an  effectual  discharge  to  the  pur- 
chaser. A.  afterwards  borrowed  money  of  other  persons, 
and  gave  similar  securities  to  them.  The  estate  was  sub- 
sequently sold  under  the  father's  will.  Shadwell,  V.  C, 
held,  that  the  purchaser  of  the  estate  could  not  safely  pay 
the  whole  sum  to  B.  on  his  sole  receipt;  but  that  all  the 
other  persons,  who  had  charges  on  that  sum,  must  be  made 
parties  to  the  conveyance,  and  join  in  the  receipt 

It  seems  scarcely  necessary  to  add,  that  a  purchaser,  being 
a  creditor  of  the  agent  of  the  vendor  of  an  estate,  and  deal- 
ing with  the  agent  in  the  absence  of  his  principal,  and 
without  any  special  authority  of  the  principal  for  the  pur- 
pose, is  not  entitled,  as  against  the  principal,  by  agreement 

(d)  Coppin  ▼.  CoppiHy  2  P.  W«i8.  (e)  Hill  v.  Gomme,  3  Jiip.  7U. 

295.  (/)  Brasier  y,  Hudson^Q  Sim.  1. 


ElTect  of  net' 
tlement  with 
vendor's 
agent 


Sect.  2.]    Seeing  to  AppliccsHon  of  Pv/tckaae-Moneif.  SIS 

ivith  the  agent  alone,  to  place  his  debt,  really  due  from 
the  agent,  to  the  debit  of  the  principal  on  account  of  the 
purchase-money  {^, 


Sect.  2. — Obligation  of  the  Vendee  to  see  to  the  Application 
of  the  Purchase-Money. 

4.  Where  the  estate  is  sold  by  the  owner  of  it,  he  is  of  TrasteeTen. 
course  the  party  entitled  to  the  receipt  of  the  purchase-  give  a  di»- 

\  chaiKc  for 

money,  and  can  give  an  effectual  discharge  for  it  to  the  ven-  JJJJJJJ^^ 


dee;  but  when  the  vendor  is  a  trustee,  he  cannot  in  general  J^S^®an. 


chase-moDOj 
nnless  ex- 
prenly  an- 

give  an  effectual  discharge  for  the  purchase-money,  unless  to^ST*** 
empowered  so  to  do  by  the  instrument  creating  the  trust. 
It  certainly  would  have  been  a  convenient  rule,  and  not 
apparently  inconsistent  with  a  reasonable  view  of  the  sub- 
ject, to  have  held,  that  the  power  to  sell  carried  with  it 
the  power  to  give  an  effectual  discharge  for  the  purchase- 
money.  The  Court  of  Chancery,  however,  thought  differ- 
ently. 

5.  To  this  rule,  however,  there  is  one  comprehensive  ex-  -except 

there  bie  a 

ception.  If  the  estate  be  subject  to  a  general  charge  for  g^^^, 
the  payment  of  debts,  the  purchaser  is  not  bound  to  see  to  ***^' 
the  application  of  the  purchase-money, — in  other  words, 
the  trustee  for  sale  can,  in  such  a  case,  give  him  a  valid 
receipt  for  his  money,  without  ajiy  express  power  for  that 
purpose  (a).  It  makes  no  difference,  that  the  debts  have 
been  paid  previous  to  the  sale,  or  that,  in  point  of  fact, 
there  never  were  any  such  debts  (6). 

(ff)  XotM^  y.  YFUTe,  7  BeaT.  506.  JE2a«M<,  4  My.  ft  Cr.  420,  CWftw^m,  C. 

{n)  Smith  r.  Guyom^  1  Ch.  Ca.  186;  And  see  l^rwgkiU  t.  Andeg^  16  Jor. 

Co.  Litt.  290.  b.,  n.  (1),  bb.  11, 12.  671,19  L.  T.  367;  1  DeG.  Mac  &  G. 

(6)  Forhet  v.  Peaeoek,  12  Sim.  528,  635,  where  the  general  doctrine  is  con- 
Tevened  by  Lyndkuniy  C,  1  Ph.  717;  ndered,  and  all  the  cases  reTiewed  by 
Joknmm  y.  KetmeU^  6  Sim.  384,  reyer-  Lord  St.  LeonartTs^  C.  See,  also.  Ma- 
ted by  Lyndkurst,  C,  3  My.  k  K.  630;  ther  y.  Norton,  21  L.  J.  15,  V.  C.  Par- 
Page  v.  Adamj  4  Beay.  269;  Eland  y.  her. 
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—and  except 
under  cer- 
tain apedal 
drcnni- 


6.  There  are  some  other  partial  exceptions  to  the  gene- 
ral rule,  but  they  are  so  dependant  on  the  special  circum- 
stances of  each  case,  that  little  reliance  can  be  placed  upon 
them.  Thus,  where  an  immediate  power  of  sale  was  giyen, 
and  the  proceeds  were  to  be  divided  among  parties,  some 
of  whom  were  infants,  this  was  held  to  furnish  a  sufficient 
inference  that  the  testator  meant  to  give  the  power  to  sign 
receipts  (d).  So,  where  a  testator  "  authorised  his  execu- 
tors to  convert  all  his  real  and  personal  estate  into  money, 
and  lend  the  same  upon  good  security,"  this  was  held  to 
be  "  an  authority  to  do  all  acts  essential  to  that  trust,  and 
consequently,  therefore,  to  give  sufficient  discharges''  (c). 
So  where  the  trust  is  to  sell  and  apply  the  money  in  the 
purchase  of  other  estates,  a  power  to  give  a  good  discharge 
seems  to  have  been  thought  to  be  incidental  (/) ;  and  the 
same  principle  has  been  applied  where  the  trust  confers 
an  immediate  power  of  sale  for  a  purpose  which  cannot  be 
immediately  defined,  as  to  pay  debts,  which^  cannot  be  as- 
certained till  a  future  and  distant  period  (g). 


On  sale  of 

leMeboIdfl, 

ezocntorB 

can  kIvc  s 

KooddU- 

chargo, 

when. 


7.  Where  leaseholds  are  the  subject  of  sale,  the  obliga- 
tion of  the  purchaser  to  see  to  the  application  of  the  pur- 
chase-money differs,  with  one  exception,  in  no  way  from 
that  which  he  is  under  when  the  subject-matter  of  the  sale 
is  real  estate.  That  exception  is  where  they  are  sold  by 
executors  for  the  payment  of  debts.  In  that  case,  the  ex- 
ecutor alone,  although  the  leaseholds  are  specifically  be- 
queathed (A),  can  give  a  good  discharge  for  the  purchase- 


{d)  Sowartbjf  v.  Lacy^  4  Madd.  ]  42 ; 
Lavender  y.  Stanioity  6  Madd.  46. 

(e)  Woody.  Harmon^  5  Uadd,Z5Si 
and  see  Breedon  v.  Breedon^  1  Raas.  & 
My.  413. 

(/)  Doran  v.  Wiltshire,  3  Swanst. 
609, 

iff)  Balfour  w.  Wetland,  16  Yes.  151. 

(A)  Sec  Euvr  v.  Corbet,  2  P.  Wnw. 
1 18;  Burling  v.  Stonard,  Id.  150;  An- 


drew V.  WrigUy,  4  Bro.  C.  C.  125;  bat 
as  the  executor's  assent  Tests  the  term 
in  the  legatee,  it  is  desirable  to  have  his 
concurrence  in  the  sale:  (JHwudinatm 
V.  SwvUK,  1  Rep.  t.  Finch,  378;  AU,- 
Gen.  V.  PoUer,  5  Beav.  164;  5.  C.  af- 
firmed, 9  Jur.  241).  As  to  the  eTi-> 
dencc  of  assent,  see  Trail  ▼.  Bull,  1 
ColL  352.  Where  the  executor  is  him- 
self the  legatee,  the  title  is  of  course 


Sect.  3.]     Vendor's  Lim^for  mipaid  Purchase-Money,  315 

money.  The  same  rule  seems  to  apply  to  cases  where  ex- 
ecutors take,  either  expressly  or  by  implication,  a  power 
to  sell  real  estate,  and  the  proceeds  of  sale  are  to  be  ap- 
plied by  them  in  a  mixed  fund  with  the  residuary  personal 
estate  (i).  An  executor,  however,  has  no  implied  power 
to  sell  or  mortgage  lands,  which  are  devised,  or  descend  to 
the  heir,  charged  simplidter  vrith  the  payment  of  debts  (i). 

8.  One  executor  can,  but  one  trustee  cannot,  rive  a  good  xrartecs 
discharge;  all  the  trustees,  except  such  as  have  disclaim-  i^*pj^® 
ed,  must  join  (?).     But  a  mere  power  of  sale  can  only  be 
exercised  by  persons  who  are  expressly  designated  as  do- 
nees of  the  power  (m),  except,  as  to  executors,  the  disclaim- 
er of  some  of  them  be  remedied  by  statute  (w). 


Sbct.  3. — Of  the  Vendor's  Lien  for  unpaid  Purchctse- 


9.  If  th<r  vendor  convey  the  legal  estate  to  the  purchaser  ^g**";®**'^^^ 
"prematurely"  (a),  to  use  Sir  Thomas  darkens  expression,  pJ^^Je? 
that  is  to  say,  before  the  purchase-money  has  been  paid,  the  ™°"®^' 
purchaser  is  a  trustee  of  the  estate  for  the  vendor  for  the 
whole  or  the  residue  of  the  purchase-money,  according  as 
the  case  may  be;  in  other  words,  to  the  extent  of  unpaid 
purchase-money,  the  vendor  has  a  charge,  or  lien  as  it  is 
commonly  called,  upon  the  estate.     It  has  been  laid  down 
by  Lord  Eldon,  that,  unless  there  be  special  circumstances, 

good :  {Hawkins  ▼.  Taylor,  8  Ves.  209) ;  Crewe  v.  Dichen,  4  Ves.  97 ;  Nicholson 

unless  he  appear  to  be  selling  for  on  ▼.  Wordsworth,  2  SwkosL  375;  Adams 

improper  purpose:    {EUtoi  t.  Merry-  t.  Taunton,  5  Madd.  435. 

man,  Barnard.  78;    Waikins  ▼.  Cheeky  (m)  Townsend  v.  Wilson,  1  B.  &  Aid. 

2  S.  ft  S.  199;   4  My.  &  Cr.  427;    1  608;    Bradford  v.   Beljield,  2  Sim. 

Ph.  721).  264;  Hall  v.  Dewes,  Jac  189;  WUson 

(t)  Tylden  v.  Hyde,  2  S.  &  S.  238;  v.  Bennett,  20  L.  J.  279,  V.  C.  Knight 

Jones  \,  Price,  llSiEL  557.  Bruce;    Newman  \.  Warner,   1  Sim. 

(k)  Doe  V.  Huffhes, 6  Exch. 223;  and  N.  R.  457. 

see  Forbes  v.  Peacock^  11  Sim.  152,  U  (»)  21  Hen.  8,  c.  4,  s.  1,  which  gives 

M.  &  VV.  630,  and  1  Ph.  717.  the  power  to  the  acting  cxecator. 

(0  Hawkins  t.  Ketnp,  3  East,  410;  (a)  Burffcssv.nheafe^i^W.BlUO. 
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No  Hen  for 
unpaid  par* 


•tUnr. 


Uennuij 

prevail 

tbooghfhe 

estate  be 

■oUftn-aii 

annalty. 


"  where  the  vendor  conveys,  without  more,  though  the  con- 
sideration is  upon  the  face  of  the  instrument  expressed  to 
be  paid,  and  by  a  receipt  indorsed  upon  the  back,  if  it  is 
the  simple  case  of  a  conveyance,  the  money,  or  part  of  it, 
not  being  paid,  as  between  the  vendor  and  vendee  and  per- 
sons claiming  as  volunteers,  upon  the  doctrine  of  this 
Court,  which,  when  it  is  settled,  has  the  effect  of  contract, 
though  perhaps  no  actual  contract  has  taken  place, — ^a  lien 
shall  prevail,  in  the  one  case  for  the  whole  consideration, 
in  the  other,  for  that  part  of  it  which  was  not  paid''  (b). 
At  law,  however,  a  vendor  who  has  conveyed  the  legal  es- 
tate to  the  vendee  has  no  lien  for  the  unpaid  purchase- 
money  (c). 

10.  The  vendor's  lien  may  equally  prevail,  though  the 
estate,  instead  of  being  sold  for  a  specific  sum  of  money, 
be  sold  for  an  annuity  (d) ;  but  in  every  case  of  this  kind 
it  must  be  considered  "whether  it  does  not  appear,  on  the 
face  of  the  deeds,  that  the  party  who  contracted  to  sell  the 
lands  has  not  got  that  which  he  contracted  to  have?"  for, 
if  he  have,  the  lien  is  gone  {e). 


Lien  not  af- 
fected by 
talUnga 
note; 


11.  The  vendor's  lien  will  not  be  affected  by  his  taking 
the  purchaser's  note  for  the  unpaid  purchase-money  (/), 
even  if  the  note  have  been  negotiated  (^),  or  the  purchaser 
had  given  an  acceptance  by  himself  and  a  third  person,  or 
-or  a  bond;  by  a  third  person  alone  (A) ;  nor  by  taking  a  bond  {%)  \  nor 


{b)  Afaekreth  v.  Symmons^  15  Ves. 
337.  In  B^  V.  ffaggfiej  1  J.  ft  W. 
234,  Sir  Tioauu  Plumer  held,  that 
where  the  vendor  of  a  share  in  a  ship 
hat  execated  the  bill  of  sale,  and  signed 
an  indorsed  receipt  of  the  purchase- 
money,  without  its  being  in  fiict  paid, 
equity  will  give  relief  as  well  as  dis- 
covery. 

(o)  Goode  V.  Burkm^  1  Exch.  189. 

(d)  Matthew  V.  Bowler^  6  Hare,  1 1 0. 

(«)  BncUand  v.  PoekadL,  13  Sim. 
400;  Clarke  v.  Ro^U,  3  Sim.  499;  Par- 


roU  V.  SweeOand^  3  My.  k  K.  655. 

(/)  GiUmu  V.  BaddaU^  2  Eq.  Ca. 
Ab.  682,  n.  (6);  Htighea  v.  Keam^^  1 
Sch.  k  Le£  135;  Ex  parte  Peake^  1 
Madd.  346. 
(Sf)  Ex  parte  Loaring^  2  Rose,  79. 
<A)  Grata  v.  MiUe,  2  V.  ft  B.  306. 
(0   WhUer  v.  Lord  Anmm,  3  Ross. 
488;  Satmders  r.Ledie,  2  Ball  ft  B. 
514.     That  a  purchaser  who  has  tak- 
en a  bond  cannot  sue  at  law  and  in 
equity  at  the  same  time,  see  Barksr  v. 
SfitarJk^  3  Beav.  64. 
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necessarily  by  taking  a  mortgage  upon  the  estate  sold  for  -norneee«- 
part  of  the  purchase-money  and  a  note  for  the  rest;  nor  by  ^j»s  *  »- 
taking  a  mortgage  upon  another  estate  (&). 

The  taking,  however,  of  a  collateral  security  is  very  Effect  of  tak. 
strong  evidence  against  the  lien;  and  in  a  case  before  Sir  it^*"*^"'" 
W,  Grant,  where  the  vendor  took  a  transfer  of  Long  Annu- 
ities,— ^which,  according  to  the  rise  or  fall  of  the  stock,  might 
or  might  not  be  suflScient  for  the  purchase-money, — ^with 
a  covenant  from  the  purchaser,  that,  if  they  should  not  rise 
within  two  years,  so  that  the  stock  transferred  might  be 
sold  for  the  amount  of  the  purchase-money,  he  would  pay 
the  purchase-money  on  having  a  re-transfer  of  the  Annu- 
ities, subject  to  a  proviso  empowering  him  to  demand  a  re- 
transfer  on  payment  of  that  sum :  his  Honour  held,  that  the 
lien  was  gone  (Q ;  but  his  decision  has  not  been  entirely  ap- 
proved of  "  The  principle,"  observes  Lord  Eldon,  in  com- 
menting on  this  decision,  "  has  been  carried  so  far,  that  the 
lien  exists,  unless  an  intention,  and  a  manifest  intention, 
that  it  shall  not  exist,  appears  (m)/'  If  part  of  the  purchase- 
money  be  paid  (n),  and  the  residue  secured  by  the  bond  of 
the  purchaser  and  a  re-conveyance  of  part  of  the  estate,  the 
nature  of  this  transaction  certainly  leads  very  strongly  to 
the  inference  that  the  vendor  meant  to  rely  upon  the  bond 
and  the  mortgage  for  the  unpaid  part  of^the  purchase- 
money;  and;  in  this  case,  the  presumption  may  be  consi- 
dered so  strong,  that  it  ought  not  to  be  rebutted  by  any- 
thing short  of  direct  evidence;  and  Sir  J.  Leach  accord- 
ingly held,  that  the  vendor,  under  such  circumstances,  was 
not  entitled  to  a  lien  on  the  whole  estate. 

12.  The  vendor's  lien  is  in  the  nature  of  a  constructive  TheMfpJ** 

eonttnictlvu 

trust,  and  liable,  therefore,  to  be  barred  by  lapse  of  time  (o).  ^^i„, 

red  bf  lapM 
(*)  Maeknth  t.  S^mmoms,  15  Ve^  («)  Capper  v.  SpMitcoode^Ttani.  21.   "^^^^ 

340.  (o)  8  &  4  Will.  4,  c  27,  8. 40;  Tq/l 
il)  Nairn  V.  Prwffie^  6  ye§,  7S0,  v,  St^kemtm,  7  Iiax%  I.  But  see  this 
(m)  Mackrtih  v.  S^montj  15  Ves.       case  on  appeal,  1  DeQ.  Mac  k  O.  28, 

341.  where  it  appears  that  the  &ct8  of  the 
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Lion  extendi      13.  The  vcndor  s  lien  extends  to  the  purchaser,  and  to  all 

to  third  per-  ^  ... 

mSce^'**      persons  claiming  under  him  with  notice  that  the  purchase- 
money  has  not  been  paid  (p).    Whether  it  should  prevail  for 
the  benefit  of  third  persons  has  been  a  question  much  dis- 
cussed (q);  but  it  has  at  length  been  settled  in  the  affirma- 
^may  be      tive,  and  that  it  shall  be  marshalled  for  the  benefit  of  cre- 
for  benefit  of  ditors  (r\  and  even  in  favour  of  legatees  as  against  real  estate 

credltore;  ,  ^/'       ,  .  °    _  ,       .       ,  ,  .         ^ 

-and  lega-  dcsceudcd,  but  uot  as  against  real  estate  devised  (s).  In 
totacM^T  conformity,  however,  with  the  old  principle,  that  assets 
-but  not  fur  shall  uot  bc  marshalled  in  favour  of  a  charity,  it  has  been 

charity.  '' ' 

held  that  a  vendor's  lien  will  not  be  so  marshalled  (t). 

spedflcie-  14.  Specific  legacies  and  devised  real  estates  contribute 
Sviaeea  con-  ratcablv  in  satisfaction  of  the  lien  (u). 

tribute  rate-  " 

ably. 


Sect.  4. — 0/the  Payment  of  Interest  on  the  Purchase- 
Money, 

General  rule       1 5.  lu  the  abscucc  of  express  stipulation,  the  general  rule 

as  to  the  pay-  •        i  -i  i         i 

mentofiu-  as  to  the  payment  of  interest  is,  that  when,  by  the  agree- 
ment for  purchase,  a  day  is  fixed  for  the  completion  of  the 
contract,  the  purchaser  is  to  have  the  rents  and  profits 
from  that  period,  and  pay  interest  on  the  purchase-money 
at  the  rate  of  4Z.  per  cent.  (x).  The  rule  however  was  modifi- 

case  did  not  raise  ilie  question  as  to  the  (i)  Harriaon  y.   Harriaony   Taml. 

effect  of  the  lapse  of  time.  273,  1  Knss.  &  My.  71. 

(p)  EUiaty,  Edtoards,  3  Rubs,  k  («)  GervU  v.  Gervis,  14  Sim.  654, 
My.  181;   Mackreth  t.  Symnumsy  15  overruling  OornewaU  v.  Comewallj  12 
Vea.  329.  Sim.  298;  and  see  the  elaborate  judg- 
es) Ooppin  V.  Ooppiny  2  P.  Wms.  ment  ot  KnigU  Bruce,  V.C,  in  Tombs 
291,  as  to  which  see  Lord  Eldon'a  ob-  t.  Rock,  2  Coll.  490. 
serration,   Mackreth  v.  Symfrums,   15  («)  Eadaile  t.  SUphenum^  1  S.  &  S. 
Ves.  344,  345;  PoUexfen  v.  Moore,  3  123.     And  see  what  is  said  by  Lord 
Atk.  272,  as  to  which  sec  what  is  said  Ccttenham,  C,  in  De   Viame  v.  De 
by  Sir  W.  Onrnt  in  Trimmer  v.  Bayne,  Visme,  1  Mac.  k  G.  346,  1  Hall  k  T. 
9  Ves.  211 ;  Auslen  v.  Halsey,  6  Ves.  418.     See  also  AcJdand  v.  Gais/ord,  2 
475;  Headley  v.  Redhead,  Coop.  50.  Madd.  32;  Margravine  ofAnspaoh  v. 
(r)  SeOy  V.  Sdby,  4  Russ.  336.  Noel,  1  Madd.  317;  Paine  v.  Mt^ler, 
(s)   Wylhc  V.  Hcnneker,  2  My.  &  K.  6  Ves.  352;   M^Namara  v.  Williams, 
645;  Sproule  v.  Prityr,  8  Sim.  189.  Id.  143;  Davy  r.  Barber,  2  Atk.  490. 
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ed  by  Sir  John  Leach,  V.  C,  who  hdd,  in  Paton  v.  Rogers, 
that  where  there  had  been  great  delay  in  completing  the 
contract,  and  it  was  clearly  made  out  that  such  delay 
was  occasioned  by  the  vendor,  he  should  have  no  inter- 
est up  to  the  period  when  he  shewed  a  good  title,  but 
should  be  left  in  the  interim  possession  of  the  rents  and 
profits  (a);  and  that  a  stipulation,  making  interest  payable 
notwithstanding  the  completion  of  the  contract  on  the  day 
named  should  be  prevented  "  by  reason  of  any  unforeseen 
or  unavoidable  obstacle,"  made  no  difierence(6). 

16.  With  the  rule,  however,  as  so  stated,  the  decision  in  /3»Anfev. 
EsdaUe  v.  Stephenson  (c)  by  the  same  Judge  is  at  variance,  JS^^^^ 
and  for  a  length  of  time  seriously  embarrassed  every  dis-  ^^^^ 
cussion  on  the  subject  There  the  conditions  of  sale  stipu- 
lated, "  that,  if  the  conveyance  was  not  executed  by  the 
necessary  parties,  and  the  purchase-money  paid,  on  or  be- 
fore the  24th  day  of  December,  1819,  the  purchaser  should 
pay  interest  on  the  purchase-money  at  5Z.  per  cent,  until 
the  purchase  should  be  completed."  With  respect  to  this 
condition  his  Honour  observed,  that,  "  in  the  present  case 
the  interest  does  not  depend  upon  any  rule  of  the  Court,  but 
upon  the  express  stipulation  of  the  parties;  and  the  terms 
of  that  stipulation  apply  to  every  delay,  however  occa- 
sioned." The  Court,  accordingly,  gave  the  vendor  interest 
from  the  day  named,  notwithstanding  great  delay  in  mak- 
ing out  the  title.  On  the  authority  of  this  decision,  in  a  sub- 
sequent case,  where  the  agreement  was  to  pay  interest  dur- 
ing delay  arising  from  "  any  cause  whatever  except  the  wil- 
ful default  of  the  vendor"  (d),  or  simply,  "  from  any  cause 
whatever"  (e),  an  expression  not  quite  so  strong  against 

(a)  6  Madd.  256;  Jones  t.  MudcL,  4  wilful  default,  see ElUaU  t.  Turner,  1 3 

RuA8.  118.  Sim.  477;  Ese  parte  Railston,  15  Jur. 

(6)  M(mk  v.HuskUtan,  4  Ruaa,  121,  1028,  Ktnder$ley,W,C.;  Ex  parte  Brad- 

n. ;  Birch  r.  Podmore,  Set.  on  Deer.  2 1 3.  ahaw,  1 6  Sim.  174;     In  re  Windsor^ 

(<?)  1  S.  A  S.  123.  Staines,  ^  &  W,  R.  Act,  12  Beav.  522. 

(d)  (krenden  v.  Lard  Falmouth^  Sugd.  (c)  Greenicood  v.  Ckurchill,  8  Beav. 

V.  &  P.  807,  1 1th  (Mi.     As  to  what  is  413. 


in  Paum  r. 
Rogers  n- 
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the  purchaser,  interest  was  held  to  de  payable  during  de-" 
lays  occasioned  by  the  state  of  the  title  (/). 

Etdask  T.  1 7.  These  decisions,  which  had  always  been  considered  in- 

thrdSSie   ^^™P*tible  with  a  due  regard  to  the  rights  of  the  purchas- 
er, came  under  the  review  of  Lord  CoUenham  in  De  Vieme 
V.  De  Visme  (jr),  which  was  a  sale'under  a  decree.     The 
conditions  of  sale  provided  that  a  deposit  should  be  paid 
immediately  after  the  sale,  and  the  residue  on  or  before 
the  26th  of  December;  and  on  payment  thereof,  the  pur- 
chaser was  to  be  let  into  possession,  or  receipt  of  the  rents 
and  profits,  as  from  the  25  th  of  that  month,  '*  but  if  the  pur- 
chaser should  fail  in  making  such  pa}rment  at  the  time  and 
in  manner  before  mentioned,  then,  ^rom  whomever  cause  ike 
dday  might  have  arisen,  he  should  pay  interest  at  the  rate 
of  6  per  cent  on  the  balance  of  the  purchase-money,"  un- 
til the  payment  thereof   On  the  4th  of  December  the  sale 
was  confirmed,  and  on  the  13th  the  purchaser's  solicitor 
applied  for  the  abstract,  but  no  abstract  was  delivered  till 
the  3rd  January,  1846;  and  an  abstract,  shewing  a  perfect 
title,  was  not  delivered  till  the  14th  July,  1847.   Lord  Cot- 
tenham, — re-establishing  the  rule  laid  down  by  Sir  J.  Leach 
in  Patofi  V.  Rogers  (h),  and  over-ruling  his  Honour's  con- 
tradictory decision  in  EsdoMe  v.  Stephenson  and  the  cases 
which  had  been  decided  on  its  authority  (t), — ^held,  that,  ''the 
vendors  being  in  default,  the  delay  having  been  occasioned 
by  their  not  performing  their  part  of  the  contract,"  were 
not  entitled  to  the  payment  of  interest  till  they  had  shewn 
a  good  title  (J),    Unless,  however,  the  delay  be  fairly  im- 

(/)  And  see  Dmnmg  y.HmderMm^  (k)  Ante,  p.  318. 

1  De  O.  ft  S.  689,  where  a  different  ( i)  Ante,  p.  319. 

decinon  was  come  to;  the  words  were,  (j)  Roberttom  ▼.  S3oeU(my  12  Beay. 

^  i^  finom  any  cause  whatever,  the  pur-  363,  S.  P.     See  also  Afatsom  ▼.  Smitk, 

chase-money  shall  not  he  paid  on  &c.,  5  Jar.   645;    Towiumd  y.  Chan^per- 

tiie  purchaser  making  defindt  shall  pay  fwume,  3  Y.  ft'C.  505;   Portman  t. 

interest :"  Perry  ▼.  Smith,  1  Car.  ft  M.  MiUy  3  Jur.  357 ;  Humpkrki  v.  Home, 

554.  3  Hare,  276. 

iff)  1  Mac.  &0. 336;  1  Hallft  T.408. 
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putable  to  the  vendor,  the  purchaser  it  seems  will  not  be 
relieved  from  the  payment  of  interest  (k). 

18.  In  a  recent  case  (I),  where,  after  the  title  had  been  Effector 
accepted,  a  long  interval  elapsed  before  completion  by  rea-  from  utiga- 
son  of  the  litigation  resulting  from  the  adverse  claim  of  an  tttiei^i>«en 
heir-at-law,  which  was  ultimately  determined  to  be  un- 
founded,— ^the  purchaser  was  held  liable  to  pay  interest 

from  the  time  fixed  by  the  contract 

19.  An  agreement,  which  reserves  to  the  vendor  the  Effect  of  re- 
rents  and  profits  of  the  estate  until  actual  completion,  and  profits 

*  ^  ^  *  to  vendor 

precludes  of  course  any  claim  to  interest  on  the  purchase-  ^j^^'®" 
money  (m). 

20.  It  seems  that,  in  general,  a  purchaser,  who  is  let  into  Porduuer 

.  -I  /•  inpoflacadon, 

possession  and  perception  of  the  rejQts  and  profits,  must  or  receipt  of 
pay  interest  on  the  purchase-money  from  the  time  appoint-  Jj*^^*  ^ 
ed  for  completion  (n) ;  and  it  does  not  appear  to  make  any 
difference  that,  under  the  contract,  the  purchase-money  is 
not  payable  till  a  good  title  is  shewn  (o).     Cases,  however, 
may  arise  in  which  he  will  not  have  to  pay  interest,  al- 
though he  has  had  the  rents  and  profits  (p).     So,  on  the 
other  hand,  it  may  happen  that  a  purchaser  may  have  to 
pay  interest,  though  not  in  possession  or  perception  of 
the  rents  and  profits  (q). 
With  respect  to  timber  on  the  estate,  the  rule  is,  that  in-  Pftyment  of 

Interest  on 

terest  shall  be  paid  only  from  the  time  of  the  valuation  (r).  j*^*  o^  tim- 


ber; 


(A)  R&wUy  y.  Adam$,  12  Bear.  476.  Ftudyer  y.  Codcer,  1 2  Ves.  27. 

(0  Growy.  Bastardy  1  DcO.,  Mac.,  (o)  AU.-Gan.  y.  Ckrist  Chufvk^  13 

&  Q.  69.  Sim.  214. 

(m)  J3rooi»  v.  Chan^penunme^  4  G.  (/>)  Per  Sir  W.  Grant,  Powell  y. 

&  F.  589;  and  see  Sweetland  y.  Smith,  Martyr,  8  Ves.  148;  and  see  Winter  y. 

1  C.  &  M.  585,  where  a  like  effect  was  Elade$,  2  S.  &  S.  393. 
attributed  to  a  condition  providing  for  {q)  Daldn  y.  Ccpe^  2  Rnss.  170. 

payment  of  expenses,  but  not  referring  (r)  See    WnJdrcn   y.    Forester^  cit. 


to  interest.  Sugd.  V.  &  P.  799,  1 1th  ed. 

(»)  Powell  y.  Martyr,  8  Ves.  148; 
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—on  sale  of 
reyersloiuuy 
interesta. 


Where  the  property  which  is  the  subject  of  sale  is  re- 
versionary, interest  is  payable  from  the  day  fixed  for  com- 
pleting the  contract;  for,  though  in  this  case  there  are  no 
rents  and  profits,  the  wearing  away  of  the  lives  in  posses- 
sion is  considered  an  equivalent  (s).  The  rule  as  to  the  ef- 
fect of  the  vendor's  delay  in  making  out  the  title,  does 
not  apply  to  the  sale  of  reversionary  interests  ((). 


No  interest 
jMjableoD 
depoelt 


21.  The  purchaser  never  pays  interest  on  the  deposit, 
even  though  the  delay  in  completing  the  contract  has 
originated  with  him  (u).  Neither  is  the  auctioneer  liable 
for  interest,  even  though  he  have  made  it,  for  he  is  a  mere 
stakeholder  {x).  It  can  of  course  make  no  difierence  that 
one  of  the  parties  to  the  contract  had  given  him  notice  to 
invest  the  deposit  (y) ;  for,  being  a  trustee  for  both,  neither 
of  them  can,  without  the  consent  of  the  other,  compel  him 
to  invest  it 


(«)  am  T.  Lord  Abingdon,  1  Vei. 
Jan.  94;  Davy  t.  Barber,  2  Atk.  490; 
and  see  Trefiuis  v.  Lord  Ginton,  2  Sim. 
358;  Chofi^iemoume  v.  Brooke,  8  C.  ft 
F.  4,  and  Brooke  y.  Champemowne,  4 
C.  k  F.  589;  Lewie  y.  Tucker,  5  Jur. 
1106;  Morris  v.  Wood,y.  C.  Cranworth, 


15  Nov.  1850. 

(t)  Wallie  y.  Sarel,  19  L.  T.  152, 
v.  C.  Parker, 

(u)  Bridges  y.  RoUnton^  3  Mer.  694. 

(«)  Harrington  y.  Hoggart,  1  B.  & 
Ad.  577. 

(y)Ib. 
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CHAPTER  VII. 


OF  THE  REMEDIES  FOB  ENFORCING  THE  CONTRACT. 

1.  The  remedies  to  enforce  the  contract  are  either  at  law 
or  in  equity.  If  either  party  refuse  to  perform  it,  the  other 
can  recover  damages  at  law,  and  in  some  cases  can  enforce 
the  specific  performance  of  it  in  equity.  This  part  of  the 
subject,  therefore,  resolves  itself  into  the  consideration  of 
these  two  points. 

Sect.  1. — Of  the  Remedies  at  Law  for  Breach  of  Contract. 

2.  Where  the  purchaser  refuses  to  complete,  the  vendor  Remedies  ot 
may  either  consent  to  the  contract  being  abandoned,  and  atuw; 
bring  his  action  for  the  damages  he  has  thereby  sustain- 
ed, or  he  may  insist  on  the  contract  being  performed,  and 

bring  his  action  for  the  price.     In  either  case  he  must 
prove  the  contract,  and  shew  that  he  has  done,  or  been 
ready  and  willing  to  do,  all  that  was  stipulated  on  his 
part  to  be  done.     If  the  contract  be  for  the  sale  of  land,  -<m  breach 
he  must  shew  that  he  has  a  good  title,  and  that  he  has  exe-  for  aaie  of 

land; 

cuted  or  been  ready  and  willing  to  execute  the  convey- 
ance (a). 

It  is  no  answer  to  an  action  by  the  vendor  on  the  con-  Doubtfai 
tract  to  shew  that  the  title  is  doubtful:  it  must  be  shewn 
to  be  positively  bad  (5). 

(a)  Poole  Y.  HiU,  6  M.  ft  W.  835;  case  by  the  Court  of  Exchequer,  (Afar- 

Perry  v.  Smith,   1   Car.   k  M.   664;  tin,  B.,  dissenttenU),  Jeakes  v.  White,  6 

Laird  t.  Pirn,  7  M.  ft  W.  474;  Jonet  Ezch.  873;  and  a  similar  yiew  of  the 

▼.   BarkUy,  Doogl.    684;  PhilUpt  ▼.  question  has  been  adopted  in  other  cases, 

Fidding,  2  H.  Bl.  123.  HarOey  v.  PehaU,  Peake,  178;  Wilde 

(6)  The  contrary  is  held  in  a  like  t.  Fort,  4  Taunt.  341;  Elliott  v.  Ed- 

y2 
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-onanexe-       3.  Where  there  is  an  executory  contract  for  the  manu- 

catory  con-  •' 

5^^"****  facture  and  supply  of  goods,  from  time  to  time,  to  be  paid 
for  after  delivery,  if  the  purchaser,  having  accepted  and 
paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more,  as  he  has  no 
occasion  for  them,  and  will  not  accept  or  pay  for  them, 
the  vendor  having  been  desirous  and  able  to  complete  the 
contract,  he  may,  without  manufacturing  and  tendering 
the  rest  of  the  goods,  maintain  an  action  against  the  pur- 
chaser for  breach  of  the  contract,  and  is  entitled  to  a  ver- 
dict on  a  plea  traversing  the  allegation  that  he  was  ready 

{^i^^^S  ^^^  willing  to  perform  the  contract  (c).  Whenever  it  is 
necessary  to  aver  readiness,  it  is  necessary  to  aver  notice 
of  it  to  the  other  side  (d) ;  but  if  the  averment  of  readi- 
ness and  willingness  on  the  part  of  the  plaintiff  be  un- 
necessary, a  plea  alleging  that  no  notice  of  such  readiness 
and  willingness  had  been  given  to  the  defendants,  raises 
an  immaterial  issue  (e). 

Goods  dflU-         4.  If  goods  delivered  "  on  sale  or  return  "  be  not  re- 
vered **oa  ^^ 
j^of  w-      turned  within  a  reasonable  time,  or  if  the  return  of  them 

be  rendered  impossible  by  the  act  of  the  buyer,  the  con- 
tract of  sale  becomes  complete,  and  an  action  for  goods 
sold  and  delivered  may  be  maintained  by  the  seller  against 
the  buyer  (/). 


wards^  3  B.   &  P.  181;  Curiinff  v.  (/)  Moss  v.  Sweety  16  L.  T.  341; 

Shutdeworth^  6  Bing.   121.     But  see  virtuaUy  reversmg /fey  t.  FraiiAsiu^em, 

RomiUy  y.  James^  6  Taunt  274,  and  2  Scott  N.  R.  839,  and  Lyons  v.  Barnes^ 

Boyman  v.  Outeh,  7  Bing.  379,  where  2  Stark.  39;  Beverley  v.  I%e  lAneoln 

the  law  is  coirectly  stated.  Gas  Ughi  Cb.,  6  A.  &  E.  829;  BioMcJU 

(c)  Cort  Y.  Tke  AmbergatSy  Notting-  w.  Nash,  1  M.  &  W.  545.  On  a  con- 
hamj  B.  and  E,  J.  R.  C,  15  Jur.  877;  signment  of  goods  ^  for  sale  and  re- 
20  L.  J.,  Q.  B.,  460;  and  see  RipUy  y.  turns  on  account  and  risk  **  of  the  con- 
APClurej  4  Ezch.  345.  signor,  the  consignee  may  pledge  them 

(d)  Doogood  y.  Rose,  9  C.  B.  139.  under  the  Factors  Act,  5  &  6  Vict  c  39, 
(tf)  Harrison,  y.  Great  Northern  R.  ss.  1,  3;  the  pledgee  haYing  no  notice 

C,  16  Jur.  453.  that  the  consignee's  authority  wu  not 
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6.  A  landlord  having  hired  a  piano  from  his  tenant,  and  wiiatiaroch 

^  ^  ft  contract  ot 

the  latter  being  in  arrear  for  rent,  it  was  agreed  that  the  J^®^™" 
former  should  keep  the  piano  against  the  rent  and  pay  a  ^^ 
sovereign,  notwithstanding  which  he  afterwards  distrained. 
It  was  held  that  this  transaction  amounted  to  a  sale,  and 
that  the  tenant  could  sue  for  the  price  of  the  piano  as 
goods  sold  and  delivered  {g), 

6.  A  contract  to  be  performed  '^  directly"'  means,  to  be  AMiato 

,  takeplaoe 

performed  not  "within  a  reasonable  time,''  but  "speedily,"  "diwctiy." 
or,  a  least,  "as  soon  as  practicable"  (A),  though  it  does  not 
mean  "  instanter  "  (%), 

7.  Tinder  an  acnreement,  on  the  12th  of  December,  to  sell  Meftningoi; 

"BftynotlMi 

all  the  wool  which  the  vendor  might  pull  up  to  the  6th  of  **»«»•" 
January,  "say  not  less  than  100  packs,"  the  Court  of  Queen's 
Bench,  {Coleridge^  J.,  diss),  held,  that  the  word  "  say"  must 
be  read  as  if  it  had  been  written  "  that  is  to  say,"  and, 
therefore,  that  the  true  construction  of  the  agreement  was, 
that  the  vendor  was  bound  to  deliver  at  least  100  packs  of 
wool  (Jc),  In  an  earlier  case  of  the  same  kind,  where  a  manu- 
facturer agreed  to  sell  all  the  naptha  "  he  might  make  from 
the  1st  June  then  next  for  and  during  the  term  of  two  years, 
say  about  1000  or  1200  gallons  per  month,"  the  Court  held 
that  under  these  words  the  vendor  did  not  undertake  that 
the  quantity  manufactured  should  at  all  events  amount  to 
so  much,  but  only  to  sell  all  that  he  might  make  (Z). 

8.  Though  in  agreements  for  purchase  the  intention  of  payment  oi 
the  parties  must  in  general  be,  that  the  conveyance  on  the  money  and 

to  pledge,  but  only  to  sell:  Namdthaw  where,  however,  the  question  arose  up- 

T.  Brownriffpj  15  Jur.  985.  on  the  effect  of  the  words  ^  mimediately 

{ff)  Seatcher  ▼.  Ckapman^  16  L.  T.  thereupon^  in  a  statnte.  As  to  the  mean- 

343.  ing  of  ^  forthwith ""  in  a  contract  of  sale, 

(A)  Duncan  y.    Jopham^  8   C.  B.  Ke  Staunton  y.  Wood,  16  h.T,  4^6. 

225.  (k)  Leeming  ▼.  Snaith,  15  Jur.  988. 

(t)  Per  Cruswell,  J.,  Id.  231,  citing  (/)  OwUtim  y.  Danitl,  2  Cr.  M.  & 

Thompson  y.  Gibton,  8  M.  &  W.  281;  R.  61. 
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conveyjn^  One  hand  and  the  payment  of  the  purchase  money  on  the 
pendent  acta,  other  shall  be  mutually  dependent  acts,  yet  the  terms  of 
the  contract  may  shew  that  these  acts  were  meant  to  be 
independent,  and  that  the  purchaser  is  under  an  obligation 
to  pay  the  purchase -money  although  no  conveyance  has 
been  made  or  tendered,  and  though  a  good  title  even  has 
not  been  shewn  (n). 

In  a  contract  for  the  sale  of  goods,  "  the  goods  to  be  de- 
livered at  the  works  forthwith,  and  to  be  paid  for  within 
fourteen  days  of  the  date  of  the  contract,"  the  delivery  of 
the  goods  is  a  condition  precedent  to  the  right  of  the  seller 
to  claim  the  payment  of  the  purchase  money  (o). 


Measure  of 
daniaf^  on 
breach  of 
contract  by 
Tendee. 


9.  In  an  action  by  the  vendor  to  recover  damages  for 
breach  of  contract  for  sale  of  a  chattel,  the  measure  of 
damages  will,  with  the  exception  of  some  special  cases  (p), 
be  a  question  of  fact  to  be  determined  by  a  jury  on  a  view 
of  all  the  circumstances.  In  an  action  by  the  vendor  of 
lahd  for  breach  of  contract,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  land  at  the  time  the 
contract  ought  to  have  been  completed  and  the  date  of  the 
breach  of  contract  (y). 


10.  The  purchaser's  remedies  at  law  are  less  extensive 

He  can  sue  for  damages  for 
breach  of  contract^  but  he  cannot  at  law  sue  for  the  re- 
covery of  the  subject  matter  of  sale:  that  is  a  species  of 


Remedies  of 
the  purchas- 

erfer  breach  than  those  of  the  vendor. 

of  contract 


(n)  Dicker  ▼.  Jaeksonj  6  C.  B.  103; 
Porcher  t.  Gardner,  8  €.  B.  461;  Sib- 
thorp  T.  Bnmd^  3  Exch.  826 ;  Friar  y. 
Cfrep,  5  Exch.  584;  Thame*  Haven 
Dock  Co.  ▼.  Brymer^  5  Exch.  696; 
Yatea  y.  Gardiner,  20  L.  J.,  Ezch.,  327 ; 
Dmdop  y.  Grote,  2  Car.  k  K.  153,  a 
contract  for  the  sale  of  pig-iron.  And  as 
to  the  general  principle,  see  Staner$  y. 
CuHingy  3  Bing.  N.  C.  368;  Mattock  y. 
Kingtakcy  10  A.  &  E.  50;  and  Pordape 


y.  OoUj  1  Wms.  Sannd.  320  a,  n.  (a). 

(o)  StawUon  y.  Wood,  16  L.  T.  486. 

(p)  See  ante,  p.  98,  n.  (d);  and  to 
the  authoritiet  there  cited«  add  Leigh  y. 
Patterton,  2  Moo.  588;  PhOlpotte  y. 
Evans,  5  M.  &  W.  475;  Stewart  y. 
OxtUy,  8  M.  &  W.  160;  Va^  y.  Oak- 
2£^,  16Jar.  38. 

(q)  WcUkins  y.  Watkint,  12  L.  T. 
352,  Exch.;  Laird  v. Pirn,  7  M.  &  W. 
474. 
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relief  which  he  can  only  have  in  equity.  If  the  contract 
be  for  sale  of  a  personal  chattel  he,  like  the  vendor,  must 
prove  the  contract,  and  shew  that  he  has  done  all  that  was 
stipulated  on  his  part  to  be  done.  On  a  sale  of  land,  he 
cannot  in  general  sue  upon  the  contract  without  a  pre- 
vious tender  of  a  conveyance  and  the  purchase  money  (r), 
unless  the  vendor  have  refused  to  furnish  or  verify  his 
abstract  («),  or  have  failed  to  shew  a  good  title  (^),  or  have 
sold  the  estate  to  another  person,  or  have  otherwise  (u) 
incapacitated  himself  for  completing  the  contract 

11.  As  to  the  damages  recoverable  by  the  purchaser,  Purchaser  of 

,  .  land  can  re- 

the  rule  of  the  common  law  is,  that  where  a  party  sustains  cover  no 

'  IT        .^  damages  for 

a  loss  by  reason  of  a  breach  of  contract,  he  is,  as  far  as  £j^2«2n. 
money  can  do  it,  to  be  placed  in  the  same  situation  with 
respect  to  damages  as  if  the  contract  had  been  perform- 
ed. The  case  oiFlureau  v.  ThomhiU  (x)  qualified  that  rule 
as  to  contracts  for  the  sale  of  land,  it  being  there  held,  that 
such  contracts  are  merely  on  condition  that  the  vendor 
has  a  good  title;  so  that,  when  a  person  contracts  to  sell 
real  property,  there  is  an  implied  understanding,  that,  if 
he  fail  to  make  a  good  title,  the  only  damages  recoverable 
by  the  vendee  are  the  expenses  which  he  may  have  been 
put  to  in  its  investigation^  unless  there  have  been  some 
deception,  or  mala  fides,  on  the  part  of  the  vendor  (^). 

12.  On  the  sale  of  a  personal  chattel  with  a  war-  Remedies  o. 
ranty,  if  there  be  a  breach  of  the  warranty,  several  courses  «  «>  ^^"^"^ 


ofvanmaty. 


(r)  See  Knight  t.  Crockford,  1  Esp.  S.  C,  8  Q.  B.  358. 
189;  and  Duke  ofSL  A&atu  ▼.  Skorey  («)  2  Sir  W.  Bl.  1078;  Walker  y. 

1  H.  BL  270.  Moore,  10  R  &  C.  416,  S.  P.;  Oare 

(s)  Sec^err^y.KotM^,2E8p.640,n.;  t.  Mapnard,  6  A.  &  E.  519;  ffamUp 

Clarke  y.  iTtn^,  2  Cor.  &  P.  286.  y.  Padwiek,  5  Ezch.  615. 

(0  Loveloek  y.  FranJdyn,  8  Q.  B.  iy)  Hopkins  Y.Grazdtrook,  6  B.kC. 

371.  31;  and  see  Bobinson  y.  Harman,  1 

(u)  Duke  of  St.  Albans  y.  Shore,  1  Exch.  855,  where  all  the  cases  are  re- 

H.  Bl.  270;  CkUnes  y.  Smith,  15  M.  &  yiewed;and  WoHhingUm  v.  Warrington^ 

W.  189;  Shvrt  y.  Stone,  3  D.  &  L.  580;  8  C.  B.  134. 
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are  open  to  the  vendee.  If  the  contract  be  executory,  as 
if  the  order  were  for  goods  to  be  manufactured,  and  they 
do  not  correspond  with  the  warranty,  the  vendee  may  refuse 
to  receive  them  at  all  (^),  or  return  them,  provided  he  has 
not  kept  them  longer  than  was  necessary  for  the  purjxxse  of 
trial,  and  have  exercised  no  acts  of  ownership  (a).  If  the 
sale  has  been  completed  by  actual  delivery  of  the  subject 
of  sale,  it  is  no  longer  competent  for  the  vendee  to  return 
it:  he  may  bring  an  action  for  damages  for  breach  of  the 
warranty;  or,  on  an  action  for  the  price,  he  may  set  up 
the  breach  of  warranty  in  reduction  of  the  damages  (6). 
In  the  former  case,  it  is  usual  for  the  vendee  to  offer  to 
return  the  article,  and  if  the  vendor  refuse  to  take  it  back, 
to  re-sell  it,  and  sue  for  the  deficiency  of  price  and  for  the 
expenses  reasonably  incurred  for  its  keep  and  incidental 
to  the  sale,  which  would  be  the  measure  of  damages  in  that 
case:  if  he  retain  it,  and  sue  generally  for  damages,  the 
measure  of  them  would  be  the  difference  between  the  ac- 
tual value  of  the  chattel  and  the  price  given  for  it 

parchaMr'R        13.  If  a  purchaser  give  an  order  for  a  specific  quantity 

remedy  on 

ieidlir  to  ^^  goods,  and  pay  for  them  on  a  representation  of  the  ven- 
Sac  qSJnttS^  dor  that  this  quantity  has  been  sent,  the  vendee  may  ei- 
acnt*  "'  ther  return  them  as  not  corresponding  with  the  order,  or 
retain  the  goods  under  protest,  and  bring  an  action  for  the 
money  he  has  over-paid.  Thus,  in  Devalue  v.  ConoUy  (c), 
the  plaintiffs  ordered  two  parcels  of  terra  japonica, — twen- 
ty five  tons  and  one  hundred  and  fifty  tons, — at  a  certain 
price.     The  defendant  sent  invoices  and  bills  of  lading. 


(«)  Where  the  purchaeer  of  goods  (6)  PouUom  v.  Lattimon,  9  B.  &  C. 

refuses  to  take  them,  the  Tender,  by  re-  259;  Mondd  t.  Steele^  8  M.  &  W. 

seUing  them,  does  not  preclude  himself  858;  and  see  JHgff^  t.  Bwrdidge^  15  M. 

fix)m  recoYering  damages  for  the  breach  k  W.  598. 

of  contract:  Maclean  v.  Dunn,  4  Bing.  (c)  8  C.  B.  640;  and  see  Id.  667, 

722.  where  Comuxd  v.  Wilson^  1  Ves.  sen. 

(a)  Street  t.  JUay,  2  B.  &  A.  456.  509,  is  distinguished. 
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which  represented  that  two  parcels  of  those  respective 
weights  had  been  shipped;  and  on  the  faith  of  these  re- 
presentations the  plaintiffs  accepted  bills  for  the  value  of 
the  whole  quantities  said  to  have  been  shipped.  In  fact, 
the  defendants  only  shipped  twenty-three  tons  and  one 
hundred  and  thirty  tons,  the  difference  being  made  up  by 
the  baskets  and  leaves  employed  in  the  packaga  Those 
quantities  they  received  and  sold,  but  never  consented  to 
take  them  as  a  due  execution  of  their  order,  or  a  satisfac- 
tion for  their  acceptances,  for  they  immediately  wrote  and 
claimed  a  return  of  the  difference.  The  Court  held  this 
to  be  a  simple  case  of  failure  of  consideration;  and  that 
the  plaintiffs  were  entitled  to  recover  the  excess  as  money 
had  and  r^eived  to  their  use. 

14.  To  secure  the  due  performance  of  the  contract  for  stipniated 
sale,  it  is  not  unusual  to  name  a  certain  sum  to  be  paid 
as  ''fixed  and  liquidated  damages"  by  either  party  who 
shall  fail  to  perform  his  part  of  the  contract  to  the  other. 
The  construction  of  a  clause  of  this  kind  has  been  the 
subject  of  much  discussion,  the  question  being,  whether 
the  sum  so  fixed  and  stipulated  should  be  considered  as 
a  penalty  or  not;  for,  against  a  penalty,  a  Court  of  equity 
will  grant  relief  on  compensation  being  made  ((2),  and  a 
Court  of  law  will  not  enforce  it  beyond  the  damage  ac- 
tually sustained.    If  the  word  "  penalty''  be  used,  the  sum 
mentioned  cannot  be  considered  as  liquidated  damages; 
but  in  this  case  it  is  merely  a  security  (e).     If  it  be  doubt- 
ful whether  the  sum  inserted  be  intended  as  a  penalty  or 
nQt,  as  if  the  payment  of  a  smaller  sum  be  secured  by  a 
larger  (/);  or  if  a  deed  contain  covenants  or  an  agreement 
providing  for  the  performance  of  various  stipulations,  of 
various  degrees  of  importance,  and  then  a  large  sum  is 
named  at  the  end  to  be  paid  upon  the  breach  of  perform- 
ed) Lowe  V.  Peers,  4  Burr.  2225.  (/)  AtOesf  v.  Wekkm,  2  B.  &  P.  346, 
(«)  Smith  T.  JXckeaecm^  3  B.  &  P.       where  also  the  preceding  cases  arc  re- 
630.                                                          viewed  by  Lord  EldoHy  C.  J. 


330  Specific  Performance.  [Chap.  VIL 

ance,  that  must  be  regarded  as  a  penalty  (g),  unless  the 
parties  contract  in  clear  and  express  terms,  that,  for  the 
breach  of  each  and  every  stipulation  contained  in  the  co- 
venants or  agreement,  a  certain  sum  is  to  be  paid;  for  in 
that  case,  although  the  stipulations  are  of  various  degrees 
of  importance,  the  parties  must  be  held  to  their  contract  (A). 
Where,  on  an  agreement  for  the  purchase  of  a  lease,  it  was 
stipulated  that  either  party  "  not  fulfilling  all  and  every 
part  of  the  agreement,  shall  pay  the  sum  of  BOOL  hereby 
settled  and  fixed  as  liquidated  damages,  the  deposit  of  501. 
now  paid  to  be  considered  as  part  of  the  said  damages,  in 
case  of  default  made  by  the  said  vendee,  or  returned  in 
addition  to  the  said  damages  in  case  of  default  being  made 
by  the  said  vendor,"  it  was  held,  on  the  construction  of  the 
whole  of  this  agreement,  that  the  damages  stipulated  for 
were  to  be  considered  as  liquidated  damages  (%). 


Sect.  2. — Of  the  Remedies  in  Equity  for  enforcing  a 
Contract  of  Sale, 

Aiiti<niit7of       15.  Bills  for  the  specific  performance  of  contracts  for 

thigjoiiadio- 

tion.  the  sale  of  land  are  amongst  the  earliest  recorded  in  the 

Court  of  Chancery;  and  instances  of  such  bills  are  found 
as  far  back  as  the  reign  of  the  second  Richard  (a).  But 
though  the  origin  of  this  species  of  suit  can  be  traced  so 
far  back,  we  must  look  to  a  comparatively  modem  period 
for  the  peculiar  form  which  this  branch  of  equity  juris- 
diction has  now  assumed,  the  principles  on  which  it  is  ad- 

{g)  AiO^  y.  Weldon,  2  B.  &  P.  346.  W.  695 ;  RawUmon  y.  Claris,  14  M. 

(A)  Per  Parke,  B.,  in   Homtar  y.  &  W.  187;   GaUwariky  y.  Struti,  1 

FUniqf,  9  M.  &  W.  678,  adopting  the  Exch.  669. 

rule  laid  down  in  Kemble  v.  Farren,  6  (t)  EeiUp  y.  Jonet,  I  Bing.  302;  and 

Bing.  141,  and  subsequently  recognised  see  Criadee  y.  BoUoh,  3  Car.  &  P.  240. 
in  Boys  y.  AnoeU,  5  Bing.  N.  C.  390,  (a)  Spence's  £q.  Jur.  of  the  Court 

and  Beckham  v.  Drake,  8  M.  &  W.  of  Chancery,  p.  645. 
846.  And  sco  Green  v.  Price,  13  M.  & 


Seot.  2.]      Specific  Performance — Jurisdiction  in,  831 

ministered,  and  the  rules  of  practice  by  which  its  various 
proceedings  are  governed. 

16.  The  Court  of  Chancery  oriffinally  entertained  suits  originally 

•'  °  "^  applied  only 

for  the  specific  performance  of  contracts  for  the  sale  of  gr'^^J^f** 
land  only,  and  the  ground  of  its  interposition  was,  that  ^^ 
damages  would  not  give  the  party  the  compensation  to 
which  he  was  entitled — that  is  to  say,  would  not  put  him 
in  a  situation  as  beneficial  as  if  the  contract  were  speci- 
fically performed.     Damages,  in  general,  would  be  no  sa- 
tisfaction to  either  party,  the  object  of  the  vendor  being 
to  possess  himself  of  the  price — ^that  of  the  purchaser  to 
become  the  owner  of  the  specific  subject  of  sale.     It  is 
true  indeed  as  to  the  vendor,  that,  as  he  seeks  only  a 
sum  of  money,  it  would  seem  that  in  all  cases  a  Court 
of  law  could  give  him  complete  relief;  but,  nevertheless, 
it  has  long  been  established,  that  wherever  a  bill  will 
lie  at  the  suit  of  a  purchaser,  it  will  also  lie  at  the  suit 
of  a  vendor.    "  A  Court  of  equity,""  says  Sir  J,  Leach,  "  en- 
tertains a  suit  for  specific  performance  by  a  purchaser, 
in  order  to  give  him  the  very  subject  of  his  contract;  and 
although  the  demand  of  the  vendor  be  merely  for  a  sum 
of  money,  it  will  entertain  a  similar  suit  for  him,  upon 
the  principle  that  the  remedies  ought  to  be  mutual"  (6). 
It  is  no  answer,  therefore,  to  a  vendor's  bill  to  say,  that  he 
could  have  all  he  seeks  at  law,  if  the  circumstances  be 
such  that  the  purchaser  could  specifically  enforce  the  con- 
tract (c). 

17.  The  same  considerations  which  induced  Courts  of  Extension  of 

the  jurisdiO" 

equity  to  entertain  suits  of  this  description  on  contracts  ^^^^^^, 
for  the  sale  of  land,  have  gradually  led  them  to  extend  Jj^^pro- 
this  jurisdiction  to  contracts  for  the  sale  of  various  de-  ^^^' 
nominations  of  personal  estate.     Courts  of  equity,  as  has 
been  observed  by  Sir  J.  Leach  in  his  clear  and  pointed 

(6)  Kenney  y.  Wei^my  6  Madd.  357.        (c)  Adderley  y.  Dmrn^  1  S.  &  S.  61 2. 
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style,  "  decree  the  specific  performance  of  contracts,  not 
upon  any  distinction  between  realty  and  personalty,  but 
because  damages  at  law  may  not,  in  the  particular  case, 
afibrd  a  complete  remedy.  Thus,  a  Court  of  equity  decrees 
performance  of  a  contract  for  the  sale  of  land,  not  be- 
cause of  the  real  nature  of  the  land,  but  because  damages 
at  law,  which  must  be  calculated  upon  the  general  money- 
value  of  land,  may  not  be  a  complete  remedy  to  the  pur- 
chaser, to  whom  the  land  may  have  a  peculiar  and  special 
value.  So,  a  Court  of  equity  will  not  generally  decree  spe- 
cific performance  of  a  contract  for  a  sale  of  stock  or  goods, 
not  because  of  their  personal  nature,  but  because  damages, 
calculated  upon  the  market  price  of  the  stock  or  goods, 
are  as  complete  a  remedy  to  the  purchaser  as  the  delivery 
of  the  stock  or  goods  contracted  for,  inasmuch  as  with  the 
damages  he  may  purchase  the  same  quantity  of  the  like 
stock  or  goods''  (d). 

Hence,  although  the  Court  will  not  entertain  a  bill 
for  the  specific  performance  of  an  agreement  for  the  sale 
of  mere  chattels  or  articles  of  merchandise  (e),  nor  for  the 
sale  or  transfer  of  stock  (/);  yet  it  will  enforce  an  agree- 
ment for  the  sale  of  a  debt  {g\  for  the  sale  of  dividends 
under  a  bankrupt's  estate  (^),  for  the  sale  of  an  annuity 
payable  out  of  the  dividends  of  a  particular  stock  (t),  for 
the  sale  of  stock,  even  where  the  object  is  to  obtain  the 
delivery  of  certain  certificates  which  confer  the  legal  ti- 
tle (&),  for  the  purchase  of  a  mere  personal  annuity  (Z), 
and  for  the  sale  of  railway  shares  (m).  It  seems,  however, 
that,  in  the  absence  of  a  special  contract,  a  bill  does  not 

(<i)  AdderUs  y.Dimm,  1 S.  &S.  610.  (0  WUhg  t.  Cb^  1  S.  &  S.  174. 

(6)  BuseUm  ▼.  Lyster,  3  Atk.  383;  (it)  Doloret  t.  RUkaehild,  1  S.  &  & 

Pooley  y.  Bvdd^  14  Bear.  34.  690. 

(/)  Cud  V.  Rvtter,  1  P.  Wms.  670;  (t)  CUfford  v.  TurriU^  1  Y.  &  C.  C. 

Pooley  V.  Btidd,  14  Bear.  34 ;  and  see  C.  138;  and  on  Ap.  9  Jur.  633. 

C2ani«7&>«Mv.CWrfM,  21 L.  J.,  Chanc,  (m)  Dwncuft  ▼.  AlbreeU^   12  Sim. 

541.  189;  Shaw  v.  Fisher,  2  De  O.  &  S.  11 ; 

^    {9)   Wri^  Y.  Bell,  Dan.  96.  TTyime  v.  Priee^  3  Id.  310. 

(A)  Adderieg  ▼.  Z)mwi,  1  S.  &  S.  607. 
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lie  to  compel  a  purchaser  of  "scrip  certificates"  in  a 
proposed  railway  company,  to  take  a  transfer  of  the  cor- 
responding shares  from  the  vendor,  or  to  indemnify  him 
from  the  amount  of  calls  subsequently  made  (n).  In  one 
case,  a  bill  even  for  the  specific  performance  of  an  agree- 
ment for  the  sale  of  a  ship  was  sustained  by  Lord  Lang- 
daie,  the  vendor  having  lost  his  remedy  at  law  for  the 
purchase  money  (o) ;  but  the  correctness  of  this  decision 
may  be  reasonably  questioned;  and  it  has  been  decided, 
that,  according  to  the  proper  construction  to  be  put  upon 
the  Registry  Act  now  in  operation  (p),  a  contract  for  the 
purchase  of  a  ship  will  not  be  enforced  (q). 

18.  Where  the  title  involves  a  doubtful  point  of  law  or  contract  wui 
fact,  the  Court  will  not  enfore  the  contract  (r).    On  a  spe-  fwoedjftiuc 

bedoubtAil. 

cial  case  between  vendor  and  purchaser,  under  the  18th 
and  14th  Vict.  c.  35,  if  the  point  appear  to  be  doubtful, 
the  Court  will  not  decide  it  against  the  purchaser  (js). 

1 9.  Suits  for  specific  performance  are  for  the  most  part  The  court 

*  -^  ^     *  'Will  not  de- 

hostile;  but  they  are  occasionally  instituted  amicably,  ^^®*,JJo^*" 
under  an  erroneous  idea  that  some  infirmity  of  the  title  SSfclbio* 
will  be   corroborated  and  made  good,  by  carrying  the 
sale  into  eficct  under  the  decree  of  the  Court     In  a 

(»)  Jackson  t.  Cbcsfor,  4  Beav.  69;  barge  with  its  stores, 
but    see   Columbine   v.    Chichester,    2  (r)  Marlow  ▼.  Smiih,  2  P.  Wms. 

Ph.  27.  198;  Lomax  t.  Holmden,  West's  Ca. 

(o)  Lynn  ▼.  Chaters,  2  Kee.  524.  t  Hardw.  465;  Shapland  y.  Smith,  1 

(p)  8  &  9  Vict  c.  89,  s.  34.  Bro.  C.  C.  75;  Cooper  y.  Denne,  4  Bro. 

(q)  Hnghes  v.'Morris,  19  L.  T.210;  C.  C.  87;  Vancouwr  y.  Blissj  11  Vcs. 

cor.  Lords  Justices;  sed  qu,  whether  an  465;  StapyUon  y.  ScoU,  16  Ves.  272; 

action  may  not  now  be  maintained  at  law  Jervoise  y.  The  Duke  of  Northwnber- 

on  such  a  contract,  although  it  would  haye  land,  IJ.  &  W.  568 ;  Biscoe  y.  Perkins, 

been  yoid  under  the  old  Registry  Acts,  1  V.  &  B.  485;  Hasker  v.  Sutton,  2  S. 

26  Geo.  3,  c.  60,  and  34  Geo.  3,  c  68;  &  S.  513;  Blosse  y.  Oanmorris,  3  Bh'gh, 

and  see  ante,  p.  100.      See  also  Cla-  62. 

ringbould  y.  Curtis,  21  L.  J.,  Chanc,  («)   WUson  v.  Bennett,  15  Jur.  912, 

641,  where  the  Master  of  the  RoUs  en-  V.  C.  Kni^  Bruce;  and  see  Stokes  v. 

forced  a  contract  for  the  purchase  of  a  Salomons,  lb  Jur.  483,  V.  C.  Turner. 


suit 
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case  before  Lord  CoUenham,  C,  it  being  alleged  by  counsel 
that  the  purchaser  was  willing  and  anxious  to  complete 
his  contract,  provided  the  Court  was  satisfied  that  a  good 
title  could  be  made;  and  that  the  suit,  which  was  quite 
amicable,  was  instituted  on  the  advice  of  an  eminent 
conveyancer,  under  the  impression  that  any  possible  defect 
in  the  title  might  be  cured  by  a  decree: — ^his  Lordship 
observed,  that  this  was  a  misapprehension  into  which  per- 
sons not  familiar  with  the  rules  and  principles  of  pleading 
not  unfrequently  fell,  and  which  he  hoped  would  not  occur 
again.  It  was  idle  to  suppose  that  defects  in  the  title  to 
an  estate  could  be  cured  by  any  decree  made  in  the  absence 
of  those  who  had  good  grounds  for  impeaching  it  If  this 
purchaser  chose  to  ask  for  the  judgment  of  the  Court  upon 
the  title,  by  refusing  to  complete  his  contract  without  a 
suit,  the  Court  could  only  deal  with  the  question  upon  the 
same  principles,  and  would  require  the  title  to  be  esta- 
blished with  the  same  strictness,  as  if  the  cause  had  arisen 
between  hostile  parties  {fy 


iti8inth«         20.  The  exercise  of  this  jurisdiction  is  entirely  in  the 

diacretlon  of  ^  j 

wheSerrt  discrctiou  of  the  Court;  not,  however,  an  arbitrary  or 
ciSiy'SSfoJie  capricious  discretion,  but  a  discretion  grounded  on  settled 
ohSJS^  principles  which  make  it  judicial  (u).  When,  therefore,  on 
their  remedy  the  onc  hand  damages  would  furnish  a  complete  remedy  (t;), 
or,  on  the  other,  it  would  be  inequitable  to  enforce  the 
contract.   Equity  will  not  interfere,   but  will  leave  the 

(0  Wood  y.  WMte^i  My.  &  Ci.  469.  given  for  the  breach  of  an  agreement, 

(«)  WkUe  y.  Damon,  7  Ves.   35;  nor  on  the  damage  caused  to  property 

Cowper  y.  EaH  Cowper,  2  P.  Wms.  by  £ulure  of  a  sale;  therefore,  the  spe- 

753;  Neap  y.  Abbott,  1  Ca.  1  Cott  382;  cific  performance  of  an  agreement  for 

Wdib  y.  The  Direct  London  and  Porta-  the  sale  of  hereditamenta,where  the  con- 

mouth  ILC.,9  Hare,  1 29 ;  iS.  C,  on  ap-  sideration  money  is  50^.,  is  not  too  small 

peal,  19  L.  T.  99;  Bennett  y.  Smith,  16  a  matter  for  the  jurisdiction  of  the 

Jur.421,  v.  C.  Turner,  Court:  Bennett  y.  Smiik,  16  Jur.  421, 

(v)  The  Court  cannot  speculate  on  V.  C.  Turner. 
the  damages  which  a  jury  would  have 
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parties  to  sach  remedies  as  they  have  at  law.     The  Court 
will  not  enforce  an  agreement,  unless  it  be  free  from  un- 
certainty and  ambiguity  (w),     "The  agreement/'  to  adopt  Anagree- 
the  language  of  Lord  Hardwickey  "  must  be  certain,  fair,  ^r;^['*|^ 
and  just  in  all  its  parts;  if  any  of  these  ingredients  be  JS^roeS! 
wanting,  a  Court  of  Equity  will  not  decree  specific  perform- 
ance of  it "  {x).     Supposing,  says  Sir  "FT.  OrarU,  the  con- 
tract to  have  been  entered  into  by  competent  parties,  and 
to  be  in  the  nature  and  circumstances  of  it  unobjection- 
able, it  is  as  much  of  course  to  decree  specific  performance 
as  it  is  to  give  damages  at  law  (y) ;  an  obserration  made 
with  reference  to  a  contract  for  the  sale  of  land,  but  equal- 
ly applicable  to  a  sale  of  other  kinds  of  property,  in  regard 
to  which  the  jurisdiction  of  specific  performance  has  been 
established.    To  entitle  a  party,  therefore,  to  a  decree,  there  Bgnitowc 
must  be  a  valid  contract,  and  the  transaction  must  be  free 
from  equitable  objections.    What  constitutes  a  valid  con- 
tract is  a  question  which  has  been  already  examined  (z).    . 
What  are  the  equitable  grounds  on  which  the  Court  de- 
clines to  interfere  will  presently  be  considered. 

21.  In  a  suit  for  the  specific  performance  of  a  contract  Qaet^ons  in 
there  are  two  questions:  the  first  is,  whether  there  be  a  con-  speciiic  per- 

fomumce. 

tract  valid  at  law,  and  such  as  a  Court  of  Equity,  having 
regard  to  the  circumstances,  ought  to  enforce  (a) ;  the  se* 
cond,  whether  there  be  a  good  title.  The  former  of  these 
is  the  question  at  the  hearing  of  the  cause;  and,  if  it  be  de- 
termined in  the  aflSrmative,  the  latter  is  then  referred  to  the 
Master  (6). 

(w)  Price  v.  Oriffitht^  1  De  G.,  Mac.  (a)  Blyth  t.  Elmhirsty  1  Vea.  &;B.  2. 

&  O.  80.  (o)  Such  references,  after  the  lat 

{m),BweUm  t.  lAOer^  3  Atk.  383;  No?.  1852,  will  be  made  to  one  of  the 

Martin  v.  Mitchell^  2  J.  &  W.  423.  six  conyeyancing  counsel  appointed  by 

Cy)  Hall  y.  WarreHy  9  Ves.  608.  the  Lord  Chancellor  under  the  Act,  15 

{x)  Chap.  III.  &  16  Vict.  c.  80,  s.  40. 
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rartiestothe       It  foUows  froTM  these  considerations  that  the  parties  to 

suit  ^ 

the  contract  are  the  proper  parties  (o)  to  the  suit,  for 
^^m'  *^®y^  alone  can  be  entitled  to  litigate  its  validity, —that 
the  statements  of  the  bill  should  be  confined  to  such  alle- 
gations only  as  are  necessary  to  shew  the  existence  of  a 
legal  contract,  or  to  rebut  the  equitable  objections  to  which 
IfthfivT  ^*  °^*y  ^^  liable, — and  lastly,  that  the  prayer  of  the  bill 
should  be  simply  for  the  specific  performance  of  the  con- 
tract, and  should  not  be  mixed  up  with  any  prayer  for  re- 
lief against  persons  claiming  an  interest  in  the  estate,  but 
not  parties  to  the  contract  (d).  These  considerations,  so 
simple  in  themselves  as  to  be  nearly  self  evident,  are  yet 
so  commonly  disregarded,  that  Lord  GoUenham  found  it  ne- 
cessary^ on  more  than  one  occasion,  emphatically  to  call  at- 
QuaUflcatioii  tcutiou  to  them(e).  The  rule  as  to  parties  does  not  apply  to 
as  to  portiea  the  representatives  of  the  parties  to  the  contract ;  for  though 
the  interests  of  the  heir  and  executor  are  conflicting,  yet 
they  both  accrue  under,  or  are  created  by,  it;  and,  there- 
fore, in  a  suit  by  the  administrator  of  the  vendor  against 
the  purchaser,  the  heir-at-law  of  the  vendor  or  his  devisee 
is  a  necessary  party  (/).  So,  where  a  feme  covert,  devisee 
of  an  estate  for  her  separate  use,  entered  into  a  contract 
of  sale  and  died,  having  devised  the  estate  to  her  husband, 
it  being  objected  for.  the  purchaser  that  she  had  neither 
power  to  enter  into  a  contract  nor  to  devise  the  estate. 
Lord  Langdale  refused  to  enforce  specific  performance  in 
the  absence  of  the  heir  {g), 

-^  cwrtrf^       22.  A  Court  of  Equity  never  gives  any  relief  in  the  na- 
S'toe'SISro  *^®  ^^  damages.     K  a  party  want  that  he  must  go  into  a 

of  damages. 

(c)  Petre  t.  Dunaombe,  7  Hare,  24;  («)  Taskery.  SmaU,  3  My.  &  Cr.  68. 

MoMn  V.  Franklin^  1  Y.  &  C.  239;  (/)  Jioberts  v.  Marchant,  4  Mj.  Ai 

CAadtvick  T.  Maden,  9  Hare,  188.  Cr.  373. 

id)  Moie  ▼.  Smithy  Jac.  494.  (p)  Harri$  v.  MtM,  14  Beav.  169. 
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Court  of  common  law  (A).  In  Sairubury  v.  Jones  (t),  Lord 
CoUenham  concludes  a  review  of  the  authorities  with  the 
obseryation,  that,  during  the  thirty  years  which  had 
elapsed  since  Lord  Eldon's  decision  in  Todd  v.  Gee,  he  had 
"  never  considered  the  granting  of  any  such  relief  as  being 
within  the  jurisdiction  of  this  Court  (j)." 

23.  When  the  suit  is  founded  upon  a  written  contract,  Notnecw- 
it  is  not  necessary  to  allege  that  the  agreement  is  signed  i^thaVthe 
by  the  party  to  be  charged ;  it  is  sufficient  to  state  that  ^gatA. 
the  agreement  was  in  writing  (k).    Where  the  subject  of 
sale  is  the  residue  of  a  term  which  was  not  assignable 
without  the  license  of  the  lessor,  and  the  vendor  by  his 
bill  did  not  state  that  he  had  obtained  or  could  obtain 
such  license,  this  is  no  ground  for  dismissing  the  bill  (I), 

Where  a  defendant  admits  an  agreement,  not  insisting  ifdefendant 
on  the  benefit  of  the  Statute  of  Frauds,  this,  it  seems,  stahTtoof* 
will  be  considered  a  waiver  of  the  benefit  of  the  statute,  mustpiead 
and  he  will  be  decreed  to  perform  the  agreement  (m).  "  If," 
says  Lord  Eldon,  "  the  defendant  admits  the  agreement, 
but  insists  upon  the  benefit  of  the  statute,  the  statute  pro- 
tects him;  if  he  does  not  say  anything  about  the  statute, 
then  he  must  be  taken  to  renounce  the  benefit  of  it  {ii)" 
In  the  language  of  Sir  W.  Grant,  "  it  is  immaterial  what 
admissions  are  made  by  a  defendant  insisting  upon  the 
benefit  of  the  statute,  for  he  throws  it  upon  the  plaintiiF 
to  shew  a  complete  written  agreement ;  and  it  can  be  no 

(A)  Oinan  v.  Cooke,  1  Sch.  &  Lef.  Peacock,  U  Beav.  355. 

26;  Todd  v.  Gee,  17  Vei.  273,  over-  (k)  Rist  v.  ffobson,  1  a  &  S.  543; 

ruling  Denton  v.  Stewart,  1 7  Vee.  270,  n.,  WkitchurcA  ▼.  Bevis,  2  Bro.  C.  C.  559. 

2nd  edit;  and  Greenaumy  ▼.  Adams,  (l)  Smith  v.  Capron,  7  Hare,  185. 

12  Vc8.   395;   Sainsbury  v.  Jones,  2  (m)  Spurrier  t.  Fitzgerald,  6  Ves. 

Bear.  462,  5  My.  &  Cr .  1 ;  WiUiams  r.  548 ;  SHnner  y.  M'DouaU,  2  De  G.  & 

Hiffden,  1  C.  P.  Coop.  600.  8.  265. 

(0  5  My.  &  Cr.  1.  («)  Coath  ?.  Jackson,  6  Vei.  39;  and 

(J)  Bat  see  the  order  in  Penson  v.  see  Botce  ▼.  Teed,  15  Ves.  375. 
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Parol  evl- 
donee  re- 
ceirable  for 
the  parpoae 
of-rebuttintc 
the  plalntiflTs 
eqnity  to  a 
apeclflc  per- 
formance. 


Reftiaalof 
purchaaerto 
perform  pa- 
rol agree- 
ment made 
at  time  of 
contract 


Parol  evi- 
dence admia- 
aiUe  to  shew 


more  thrown  upon  the  defendant  to  supply  defects  in  the 
agreement,  than  to  supply  the  want  of  an  agreement''  (n). 

24.  A  plaintiff  seeking  specific  performance  can  giye 
no  parol  evidence  of  a  term,  which  either  is  not  contained 
in,  or  varies  from,  the  written  contract  (o);  but  though 
parol  evidence  is  not  admissible  to  add  to  or  vary  the 
terms  of  a  written  contract,  yet,  specific  performance 
being  discretionary,  such  evidence  is  admissible  on  the 
part  of  a  defendant,  to  shew  that  the  contract,  which  the 
plaintiff  seeks  to  enforce,  is  founded  on  fraud  or  misrepre- 
sentation, or  that,  through  some  error  or  surprise,  it  is  not 
the  contract  which  the  parties  entered  into.  In  other 
words,  such  evidence  may  be  used  as  a  shield,  but  not  as 
a  sword  (p). 

Where  an  agreement  is  obtained  under  a  representation 
that  certain  things  will  be  done,  as  for  instance,  that,  if 
the  agreement  did  not  contain  the  substance  of  certain 
conditions  of  sale,  which  had  been  prepared  in  contempla- 
tion of  a  prior  abortive  sale  by  auction,  the  terms  of  the 
agreement  should  be  altered  to  adapt  it  to  such  conditions; 
and  the  purchaser,  by  whom  this  representation  was  made, 
afterwards  declined  to  alter  the  agreement  accordingly, 
the  Court  refused  to  enforce  it  at  his  suit,  on  the  ground 
that  it  did  not  contain  the  terms  on  which  the  defend- 
ant had  agreed  to  sell  (q). 

Though  it  is  clearly  established,  that  a  written  contract 
cannot  be  varied  by  parol,  yet  parol  evidence  of  the  waiver 


(»)  Bhffdem  v.  Bradbear^  12  Yes. 
471. 

(o)  Per  Sir  J,  L&aek,  Howard  v. 
Wrigkty  2  Ca.  t  Cott  114;  Martin  v. 
Pycrqfl^  21  L.  J.,  Chanc,  448. 

{p)  lb. ;  Marquit  Toum$end  ?.  Sian- 
ffroom,  6  Yes.  828;  Higginwn  ▼.  Clowes^ 
15  Yea.  525;  doioea  v.  Higgifuon^  1 
Y.  &  B.  527;  Wincky.  Winchester,  1  Y. 


&  B.  878;   Manmr  y.  Back,  6  Hare, 
443. 

(9)  MtekUikwaU  ▼.  NigktmgaU,  12 
Jot.  688.  And  that  equity  will  in  general 
assist  a  party  who  has  acted  on  repre- 
sentations made  by  another  for  the  pur- 
pose of  influencing  his  conduct,  see 
Hammerd^  y.  De  Bid,  12  C.&  F.  45. 


tuation  of 
the  yendor. 
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or  abandonment  of  the  contract  may  be  used  to  rebut  the  waiver  of 
equity  to  have  it  specifically  performed  (r).     And  though  Effect  of 
variations,  verbally  agreed  on,  are  not  sufficient  to  pre-  timuiaald  ~ 
vent  the  specific  performance  of  a  written  contract,  yet 
such  variations  acted  upon  may  be  (s). 

25.  If  any  undue  advantage  be  taken  of  the  situation  of  contnct  win 
the  vendor,  the  Court  will  not  enforce  the  contract  at  the  tonxa  where 

advantage 

suit  of  the  purchaser.  To  this  principle  may  be  referred  J"o^e*Jf " 
contracts  for  sale  by  a  cestui  que  trust  to  his  trustee — or 
by  a  ward  to  his  guardian — by  a  principal  to  his  agent — 
by  a  client  to  his  solicitor  (t).  A  similar  principle  applies 
where  advantage  has  been  taken  of  the  distress  of  the  ven- 
dor (u).  Sales  of  reversionary  interests  are  referable  to 
this  head  (v).  But  though  the  Court  will  not  enforce  the 
contract  where  undue  advantage  has  been  taken,  yet  it 
cannot  listen  to  one  party  saying  that  another  would  have 
given  him  more  money,  or  better  terms,  than  he  agreed 
to  take.  Such  a  contract  may  be  improvident ;  but  im- 
providence or  inadequacy  do  not  determine  a  Court  of 
equity  against  decreeing  specific  performance  (w).  The  cir- 
cumstance of  the  vendor  being  in  gaol  at  the  time  of  sign- 
ing the  contract,  though  an  indication  of  distress,  does  not 
in  itself  furnish  a  ground  for  the  Court's  refusing  to  enforce 
it  Speaking  with  reference  to  a  case  so  circumstanced, 
Sir  Edward  Sugdeyi,  C,  says :  "  No  one  could  doubt  the 
anxiety  of  the  vendor  to  sell;  for,  except  by  a  sale  of  his 
property,  he  had  no  means  of  getting  out  of  prison,  where 

(r)  Baekkouse  t.  Oosbyy  3  SwanBt.  nariTs,  C. 

434;   BeU  ▼.  Houxird,  9  Mod.   302;  («)   Wood  v.  Abrey^  3  Madd.  417; 

Page  v.  Robtnton^  3  Rasa.  119;  Priee  Himcksman  t.  Smitk,  3  Rubs.  433. 

▼.  Dyer  J  17  Yea.  364.  (v)  Ante,  pp.  55  et  teq. 

(«)  Lepal  V.  Miller^  2  VcB.  sen.  299.  (to)  Per  Sir  A.  Hatty  C,  SulUvau  v. 

(0  Ante  pp  24  ei  geq.;  CutU  t.  Sal-  Jaeoh^  1  MolL  477 ;  Ovrzon  v.  Bdworthfy 

many  15  Jur.  615,  before  V.  C.  Kuighi  19  L.  T.  233,  St.  Leonard's,  C. 
Bruce;  on  App.  19  L.  T.  53,  St.  Leo- 
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he  was  confined  at  the  suit  of  a  third  party;  and  although 
this  imprisonment  might  be  said  to  be  a  pressure  upon 
him^  yet  it  could  not  be  said  to  be  a  pressure  occasioned 
by  the  vendee;  nor  is  there  anything  in  the  case  to  lead 
me  to  believe  that  the  purchaser  in  any  manner  took  ad- 
vantage of  the  vendor's  situation.  If,  as  a  general  pro- 
position, the  Court  were  to  hold,  that  a  man  in  insolvent 
circumstances  and  in  gaol  could  not  sell  his  property,  it 
«  would  follow  that  a  person  so  circumstanced  might  remain 

in  prison,  because  the  Court  was  so  mindful  of  his  interests 
as  not  to  permit  him  to  convert  his  property  into  money 
to  procure  his  own  release.  I  disclaim  any  such  jurisdic- 
tion; though  I  agree  that  the  Court  will  carefully  examine 
into  contracts  entered  into  with  a  party  who  is  in  gaol. 
I  am  bound  to  see  that  no  undue  advantage  has  been  taken 
of  the  position  of  such  a  party,  and  that  the  transaction 
itself  is  one  which  can  bear  the  fall  light  of  day"  (x). 

Effect  of  ml*.       26.  If  the  party  seeking  specific  performance  have  been 
tion.  guilty  of  any  degree  of  misrepresentation,  that  is  an  answer 

to  his  bill  It  is  perfectly  immaterial  that  the  defendant 
has  sustained  no  prejudice,  and  the  plaintiff^  gained  no 
advantage  by  this  misrepresentation.  The  act  itself  is  a 
breach  of  good  faith,  and,  independently  of  its  conse- 
quences, estops  the  party  who  has  committed  it  from  seek- 
ing the  assistance  of  a  Court  of  equity,  where  he  must 
come  with  clean  hands  (y). 

A  iMurfcjr  bny.       27.  Where  a  party  buys  an  estate  subject  to  an  agreement 

iOf^  SII^6Ct 

mont.  wflKn   ^^^^^^^g  ^^f  ^®  "^^  ^  general  be  compelled  to  perform  it. 

(«)  BrirMey  y.  //aim,  1  Dm.  187.  730.     See  FeBowes  r.  Lord  Guydyr^  1 

(y)  Cadtnan  v.  Ilonur,  18  Vei.  18;  Sim.  63,  a  case  of  the  same  kind,  though 

Lard  Germont  v.  Tasburgh,  1  J.  &  W.  Sir  J.  Leach  came  to  a  diflTercnt  conclu- 

112;  Brco^yr.  CotfiVwjl  Yonnge,  317;  sion  ;   sed.  gu.  whether  the  case  was 

Harrit r.  KembU,  1  Sim.  Ill,  reversed  rightly  decided, 
on  appeal,  2  D.  &  C.  403,  5  Bligh, 
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Thus  in  Phillips  v.  Lord  Kensington  (z),  A.,  in  the  year  1800,  gcnemi  be 
agreed  to  grant  a  lease  to  B.  for  three  lives,  none  being  perfenoit 
named.  C.  afterwards  purchased  the  farm,  subject  to  this 
agreement,  and  received  rent  from  B.  till  1807,  when  C, 
who  had  not  till  then  seen  the  agreement,  refused  to  per- 
form it.  B.  then  filed  a  bill  for  specific  performance, 
naming  the  lives  of  three  of  his  children.  A  decree  was 
made  accordingly  by  the  Irish  Court  of  Chancery,  which 
was  affirmed  by  the  House  of  Lords,  subject  to  some  minor 
variations.  ''The  estate  was  purchased"  said  Lord  Eldon, 
"subject  to  the  agreement;  and  the  equity  of  the  case  is, 
that  the  agreement  should  have  been  made  good  at  the 
time  of  the  purchase;  and  although  it  is  objected  that  the 
naming  of  the  lives  now  renders  the  performance  a  dif- 
ferent thing,  which  is  the  case,  from  what  it  would  have 
been  if  the  lives  had  been  originally  named,  since  lives 
might  then  have  been  named  which  might  have  dropped 
by  this  time;  yet  it  is  clear  that  the  parties  have  been 
going  on  as  if  the  one  had  been  entitled  to  performance, 
and  the  other  had  been  bound  to  perform;  so  there  seems 
to  have  been  a  mutual  default.  I  have  said  these  few 
words,  because  I  am  anxious  that  this  sht>uld  not  be  con- 
sidered as  a  decision,  that,  under  such  an  agreement  as  this, 
a  party  may  lie  by  as  long  as  he  pleases,  and  then  apply 
with  efiect  for  a  specific  performance.  It  is  only  on  the 
particular  circumstances  of  the  case,  taking  it  out  of  a 
general  rule,  that  the  decision  is  founded."  So,  in  a  sub-  Agreement 
sequent  case,  specific  performance  of  an  agreement  for  the  annuity  for 
sale  of  an  annuity,  to  commence  from  the  date  of  the  beingnamed. 
agreement,  and  to  continue  for  three  lives  to  be  named 
by  the  grantee,  was  decreed,  where  the  lives  had  not  been 
named,  the  delay  having  been  occasioned  by  the  grant- 
or (a). 

(z)  5  Dow,  61.  (a)  Pritchard  v.  Ocey,  IJ.  &  W.  396. 
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The  Court  28.  The  Court  will  not  do  so  useless  a  thing  as  enforce 

will  not  en-  ^ 

uH^A^^'  *^  agreement  where  nothing  can  result  from  it,  and,  on 
™®°''  this  principle,  would  not  enforce  an  agreement  for  a  lease, 

where  it  was  perfectly  clear  that  the  lease,  if  granted,  would 
be  at  an  end  by  the  clause  of  re-entry  (6);  but  the  mere 
circumstance  of  the  term  for  which  the  lease  was  to  be 
granted  having  expired,  is  no  answer  to  a  bill  for  specific 
performance  (c) ;  and  in  such  a  case,  if  the  Court  enforce 
the  agreement,  it  will  order  the  lease  to  bear  date  of  the 
day  on  which,  according  to  the  agreement,  it  ought  to  have 
been  made  (d). 


Mifldcflcrip- 
tion  not  ad- 
raittiug  of 
being  Tjdued. 


2.9.  Where  the  subject  of  sale  is  misdescribed,  but  the 
matter  in  respect  of  which  there  has  been  misdescription 
does  not  furnish  any  principle  on  which  compensation  can 
be  estimated,  equity  will  not  enforce  the  contract  (e)  But 
if  the  misdescription  be  in  a  particular  which  does  not  ma- 
terially affect  the  subject-matter  of  sale,  and  which  admits 
of  being  estimated,  the  Court  will  in  general  enforce  the 
contract,  with  compensation  for  the  difference  (/). 


(6)  See  Nwm  r.  Truteott,  3  De  G. 
&  S.  304;  Gourlay  v.  The  Duka  of 
Somerut,  1  V.  &  B.  68. 

(c)  Nesbitt  V.  Meyer,  1  Swanst.  223; 
Mundy  y.JoUife,  6  My.  &  Cr.  167. 

{d)  Mundy  v.  JoUifs  9  L.  J.  N.  S., 
Chanc.,  95. 

(«)  Whitey,Cudd4m^8C.AF.7e6; 
Lord  Brooke  y.  jRountkwaU,  6  Hare, 
298.  And  see  Sherwood  y.  Robim,  Moo. 
&  M.  194. 

(/)  The  geneml  principles  on  which 
a  Court  of  equity  enforces  specific  per- 
formance with  compensation,  are  yery 
fully  considered  by  Lord  Langdale  in 
Clapham  y.  ShiUito  (7  Beay.  149), 
where  the  general  result  of  the  authori- 
ties will  be  found  to  be  as  precisely 
stated  as  the  subject  will  admit.  For 
various  illustrations  of  specific  perform- 


ance with  compensation,  see  ante,  pp. 
271  et  teq. 

The  Courts,  at  one  time,  appear  to 
haye  carried  the  practice  of  decreeing 
specific  performance  with  compentation 
to  an  extrayagant  extent  The  subject 
wa«  fivquently  adverted  to  by  Lord 
Etdon,  On  one  occasion  he  says, 
^'It  is  certainly  to  be  observed,  that, 
under  the  head  of  specific  peHbrmancc, 
contracts  substantially  different  from 
those  entered  into  have  been  «nforoed. 
In  the  case  of  a  contract  for  a  house 
and  wharf,  the  object  of  the  purchaser 
being  to  carry  on  his  business  at  the 
whar^  it  was  considered  that  this 
Court  was  specifically  performing  that 
man^s  contract  by  giving  him  the  house 
without  the  wharf.  So  in  Shirley  v. 
7>tirtf,  in  tho  Court  of  Exchequer,  the 
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SO.  A  contract  for  the  demise  of  an  undivided  moiety  of 
a  coal-mine  will  be  enforced,  and,  if  necessary,  directions 
will  be  given  for  a  partition  {g).  So  will  a  right  of  pre- 
emption, which  has  been  clearly  accepted  by  the  party  to 
whom  it  is  given,  as  being  equivalent  to  a  contract  inter 
vivos  (h)y  or  a  right  of  re-purchase,  provided  the  party  to 
whom  it  is  given  have  done  all  acts  necessary  to  entitle 
him  to  its  exercise  (t).  So  will  an  agreement  between  two 
persons,  who  are  desirous  of  purchasing  an  estate  adver- 
tised for  sale  by  auction,  that  one  of  them  shall  not  bid 
against  the  other  (&).  It  is  no  objection  to  the  specific 
performance  of  an  agreement,  that  the  auctioneer  is  also 
the  owner  of  the  estate  (I). 

31.  Where  a  party  buys  a  house  for  residence,  and  it  is  NniMnoeoii. 

,  known  to  the 

subsequently  discovered,  that,  in  consequence  of  the  char-  vendee  at 


Sale  of  tmdi- 
Tided  moiety. 


Right  of  pre- 
emption will 
beenibrced; 


—ao  win  right 
of  re-pur- 
chaae. 

Agreement 
between  two 
parties  that 
one  of  them 
Shan  not  bid, 
wiUbeen- 
forced. 

Anctloneer 
owner. 


subjeet  of  the  contract  wm  a  house  on 
the  north  ride  of  the  liyer  Thames,  sap- 
posed  to  be  in  the  county  of  Essex,  but 
which  turned  out  to  be  in  Kent,  a  small 
part  of  which  county  happens  to  be  on 
the  other  side  of  the  rirer.  The  pur- 
chaser was  told  he  would  be  made  a 
churchwarden  of  Greenwich;  and  though 
his  object  was  to  be  a  freeholder  of  Es- 
sex, he  was  compelled  to  take  it.  So 
in  Lord  Stankope"*  oage^  the  object  was 
to  get  an  estate  tithe  free;  and  yet  Lord 
Thirlow  obliged  him  to  take  it  subject 
to  tithes:^  (Drewe  y.  Hansou,  6  Ves. 
678).  And  see  Seton  t.  Slade^  7  Ves. 
270;  and Stewarty.  AUUUm^  1  Mer.  32, 
where  his  Lordship  adverts  to  the  sub- 
ject in  substantially  the  same  terms. 
See  also  what  u  said  as  to  these  cases 
by  Lord  Erskin^  C,  in  Halaey  v.  Grants 
13  Ves.  73,  and  by  Lord  EUUm^  C, 
in  Binks  ▼.  Ixn-d  Rokeby,  2  Swanst  225. 
As  to  Shirley  v.  DavU,  it  is  probable, 
notwithstanding  what  is  said  by  Lord 
EUlon,  that  the  contract  was  not  enforc- 
ed, it  being  expressly  stated,  in  a  MS. 
note  of  this  case  by  Lord  Hedendnle^  that 


it  came  on  as  a  cause  and  cross  cause, 
and  that  **  the  Court  refused  to  confirm 
the  contract:"  (1  Bro.  C.  C,  5th  ed., 
440,  n.  (2)  ).  Jjord  Stanhope's  cam  also 
seems  to  hare  been  much  misapprehend' 
ed :  (See  1  Cox,  59,  where  it  is  reported 
under  the  name  oiHouHand  v.  Norria; 
and  see  1  Bro.  C.  C.  440).  The  Whatf- 
inger^i  com  also,  if  we  had  a  correct  ac- 
count of  it,  might  probably  be  open  to 
little  remark.  In  a  modem  case,  not 
unlike  it,  Lord  Langdale  refused  to  en- 
force the  contract:  Peer$  v.  Lambett, 
7  Bear.  546.  As  to  the  general  prin- 
ciple, see  Lord  Cottenhanis  remarks  in 
D»  Vitme  t.  De  Vitmej  1  Mac.  &  Q. 
348,349. 

(ff)  HeaUm  y.  Dtardem,  Leg.  Obs. 
xliv.  384. 

{h)  Earl  of  Radnor  t.  S3^fio,  11 
Ves.  448. 

(0  Josf  y.  Birek,  4  C.  &  F.  89;  and 
see  BarnU  y.  Sabine^  1  Vem.  268; 
Ensworthr.  GnffiOu^  5  Bro.  P.  C.  184; 
Davis  y.  Thomas^  1  Russ.  &  My.  506. 

{h)  Gallon  y.  Emuss,  1  Coll.  243. 

(0  flini  y.  Woodin,  16  Jur.  719. 
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acter  of  adjoining  houses,  it  cannot  be  so  occupied,  it  has 
been  made  a  question,  whether  specific  performance  would 
be  enforced  {n).  In  such  a  case,  unless  the  nuisance  in 
question  were  notorious,  the  better  course  would  appear  to 
be  to  leave  the  vendor  to  his  remedy  at  law. 


Effect  of  a         32.  If  a  persou  a^ee  for  the  purchase  of  an  estate,  and 

second  con-  jr  o  jt 

SS^flSrt^lrt  fl-fterwards  the  vendor  sell  or  mortgage  to  another  person, 
SSSdS*"  w^o  ^^  ^^  notice,  the  first  purchaser  has  no  right  to  call 
on  the  second  for  the  legal  estate,  and  the  latter  may  pro- 
tect himself  by  means  of  it  against  the  former  (o).  Where 
neither  of  them,  however,  has  got  the  legal  estate,  the 
Court  will,  prima  facie,  execute  the  contract  which  has 
been  first  made ;  and  if  the  parties,  with  whom  the  second 
contract  was  made,  should,  after  notice  of  the  first  con- 
tract, procure  a  conveyance  of  the  legal  estate  in  pursu- 
ance of  the  second  contract,  the  Court  will,  in  a  suit  for 
specific  performance  by  the  first  purchaser  against  the 
vendor  and  second  purchaser,  decree  the  latter  to  convey 
the  estate  to  the  former  (p). 


Effect  of  co- 
venants not 
to  aae  the 
land  in  a  par- 
ticular man- 
ner. 


33.  A  covenant  between  vendor  and  purchaser,  on  the 
sale  of  land,  that  the  purchaser  and  his  assigns  shall  use,  or 
abstain  from  using,  the  land  in  a  particular  way,  will  be 
enforced  in  equity  against  all  subsequent  purchasers  with 
notice,  independently  of  the  question,  whether  it  be  one 
which  runs  with  the  land,  so  as  to  be  binding  upon  subse- 
(juent  purchasers  at  law  {q).    Where  land  is  sold,  with  no- 


(n)  Lucas  t.  «/affM»,  7  Hare,  410. 

(o)  Per  Richards^  C  B.,  8  Price, 
488. 

(/>)  Potter  T.  Sanders^  6  Rare,  1 ;  and 
Bee  Simms  y.  MarryaU^  20  L.  J.,  Q.  B., 
454. 

(q)  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum,  2  My.  &  K. 
552;  Whatman  y.  Gibson^  9  Sim.  196; 
Schrcibcr  v.  Creed,  10  Sim.  35;  Ttdk  v. 


Moxhay,  2  Ph.  774,  where  Lotd  £o^ 
tenhatn,  C,  intimates  hia  diaapproval  of 
an  observation  of  Lord  Brouffham^  C, 
in  K^jpell  v.  Baiiey,  2  My.  &  K.  547, 
to  the  effect,  that  ''the  Court  wonld 
not  enforce  an  equity  attached  to  the 
land  by  the  owner,  unless  under  such 
circumstances  as  would  maintain  an  ac- 
tion at  law,"  and  explains  his  own  deci- 
sion in  ^fann  v.  Stephens^  15  Sim.  570- 


Sect.  2.]      Specific  Performance — Breacli  of  Trust  345 

tice  of  its  being  subject  to  such  a  covenant  in  the  hands 
of  the  vendor,  the  Court  will  not  enforce  the  contract 
without  protecting  the  vendor  from  the  consequence  of 
such  a  covenant  (r). 

Where  a  purchaser  protracted  the  completion  of  the  con-  ncutioas 

,   .  pretexts  for 

tract  under  fictitious  pretexts, — ungrounded   claims   to  delay  on  the 
deductions  and  abatements, — the  fact  being  that  he  had  p^chaeer. 
not  the  means  to  pay  the  purchase-money,  the  Court  dis- 
missed his  bill,  but  declined  giving  the  defendant  his  costs, 
except  upon  terms  of  his  coubcnting  to  return  the  deposit  (9). 

34.  The  execution  of  trusts  is  the  special  and  peculiar  contract 
object  of  the  jurisdiction  of  the  Court  of  Chancery.     To  bISS*lrf° 
compel  parties  who  have  been  guilty  of  breach  of  trust  to  be  enforced, 
make  restitution  when  they  are  able,  to  punish  them  when 

they  are  not,  are  daily  and  familiar  occurrences  in  its  ad- 
ministration of  justice.  It  is  evident,  therefore,  that  the 
Court  can  give  no  sanction  to  any  dealings  or  contracts 
founded  on  breach  of  trust,  or  tending  to  that  conclusion. 
Much  less  can  the  Court,  with  a  due  regard  to  the  pecu- 
liar objects  of  its  care,  lend  the  assistance  of  its  extraor- 
dinary powers  in  the  furtherance  of  a  contract  of  sale 
founded  on  breach  of  trust,  or  which  may  have  a  tendency 
to  that  result  (t). 

35.  It  sometimes  happens  that  a  party  inadvertently  en-  contracts 
tersinto  a  contract  of  sale,  which,  from  want  of  sufficient  es- 
tate or  interest  in  the  subject  matter  of  the  contract,  he  is 
unable  to  carry  into  efiect  If  equity  judges  had  sufficiently 
borne  in  mind,  and  correctly  appreciated  the  fact,  that  the 
jurisdiction  in  specific  performance  is  purely  discretion- 
ary, they  would,  probably,  in  all  such  cases  have  dismissed 

(r)  A/op^y  V.  Indertoicky  1  Do  0.  ^  Bridget  t.  /?««,  1  J.  &  W.  74 ;  and  see 

S.  708.  whnt  is  said  by  Cottenham^  C,  in  White 

(»)  Gee  V.  Pearsf,  2  De  0.  &  S.  325.  v.  Cuddwt,  8  C.  &  F.  766. 
(/)  Mortlock  V.  BtUler,  10  Ves.  313; 


ultra  vires. 
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a  bill  attempting  to  eDforce  such  contracts,  and^  left  the 
parties  to  such  remedy  as  they  had  at  law.  The  Courts, 
however,  have  enforced,  or  rather  partially  enforced,  them 
in  so  many  cases,  that  the  jurisdiction  has  now  become  too 
firmly  established  to  be  capable  of  being  repudiated  (u), 
though,  in  the  more  recent  cases,  they  have  shewn  a  dis* 
position  to  narrow  it  as  much  as  possible. 
General  rale        The  rulc  of  the  Court  is  thus  stated  by  Lord  Langdal& 

of  the  Court  ,  .  , 

M  to  enforo-  M.  R  (v)  I  "  The  general  rule,  subject  to  some  qualification, 
undoubtedly  is,  that  where  a  party  has  entered  into  a  con- 
tract for  the  sale  of  more  than  he  has,  the  purchaser,  if  he 
thinks  fit  to  accept  that  which  it  is  in  the  power  of  the  ven- 
dor to  give>is  entitled  to  a  performance  to  that  extent.'^  And 
in  Thomas  v.  Bering  {x\  after  laying  down  the  rule  in  sub- 
stantially the  same  terms,  his  Lordship  proceeds : — "  But, 
without  derogation,  in  any  respect,  from  the  jurisdiction,  it 
is  apparent  that  the  Court  will  not  in  every  case  compel  a 
vendor  to  convey  such  estate  as  he  can;  and,  omitting 
on  this  occasion  those  cases  in  which  the  purchaser,  at  the 
time  of  the  contract,  knew  of  the  limited  interest  of  the 
vendor,  or  in  which  an  attempt  has  been  made  to  commit 
a  fraud  on  a  power,  which  have  no  application  to  the  pre- 
sent case,  I  apprehend,  that,  upon  the  general  principle, 
that  the  Court  will  not  execute  a  contract,  the  perform- 
ance of  which  is  unreasonable,  or  would  be  prejudicial  to 
persons  interested  in  the  property,  but  not  parties  to  the 
contract, — the  Court,  before  directing  the  partial  execu- 
tion of  the  contract  by  ordering  the  limited  interest  of  the 
vendor  to  be  conveyed,  ought  to  consider  how  that  pro- 
ceeding may  afiect  the  interests  of  those  who  are  entitled 
to  the  estate,  subject  to  the  limited  interest  of  the  vendor. 

(u)  Mortlock  V.  Duller,  10  Ves.  315;  2  Sch.  &  Le£  554;  Howell  ▼.  Otor^^ 

MiUiffan  v.  Coohe,  16  Ves.  1;  Dale  ▼.  JL  Madd.  1. 

Xirirr,  Id.  7,  cit;  Lawreruon  v.  Butfer,  (v)  Graham  v.  Oliver,  3  Bcav.  128. 

1  Sch.  &  Lef.  13;  Harnett  v.  Yielding,  («)  1  Keen,  743. 
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Here  the  vendor  has  a  life  estate  without  impeachment  of 
Tvaste^  with  remainder  to  his  sons  in  tail  male;  and  hav- 
ing regard  to  the  settlement  and  the  protection  intended 
to  be  afforded  to  the  objects  of  it, — conceiving  that  a  par^ 
tial  execution  of  the  contract  might  be  prejudicial  to  these 
objects, — ^^seeing  the  difficulty  of  ascertaining  upon  satis- 
factory grounds  the  just  amount  of  abatement  from  the 
purchase  money,  and  considering  also  that  nothing  has 
been  done  upon  the  contract,  so  that  the  purchaser,  though 
suffering  the  disappointment  of  not  making  himself  the 
master  of  an  estate  he  desires  to  possess,  has  sustained  no 
damage  for  which  compensation  may  not  be  given  by  a 
jury,  it  appears  to  me  that  I  ought  not  to  decree  a  con- 
veyance of  the  vendor's  life  estate  and  ultimate  reversion 
to  the  purchaser,"  and  accordingly  dismissed  the  bill,  but 
without  costs  (y). 

06.  A  bargain  may  be  so  hard  and  unreasonable,  that.  The  courts 

will  some- 

in  the  absence  of  all  circumstances  of  fraud,  the  Court  will  ?^e"j?r""« 

'  to  Interfere 

not  enforce  it  (z).    But  as  to  this  head  of  equitable  juris-  Scgr^nd 
diction  it  has  been  said  by  Lord  JEldon,  that,  "  unless  hard-  ^Ji  te\^*"" 


ship  arises  to  a  degree  of  inconvenience  and  absurdity 
so  great  that  the  Court  can  judicially  say  'such  could 
not  be  tlie  meaning  of  the  parties,'  it  cannot  influence  the 
decision  (a)." 

(if)  1  Keen,  747 :   and  see  further,  **  it  is  a  hard  bargain,  and,  therefore, 

as  to  enforcing  contracts  M^^ra  vim,  the  this  Court  will   not  interfere;^*    and 

cases  cited  ante,  p.  87,  n.  (q).  Wedgwood  v.  Adams,  6  Bear.  600,  and 

(«)  SqtUre  v.  Baker^  cit  5  Vin.  Ab.  S.  C  upon  the  question  of  costs,  8  Id. 
549,  pi.  1 2.  And  see  the  observations  lOS, — for  instances  where  the  Court  re- 
ascribed  to  Eprs,  C.  J.,  in  TiUyy.  Peersj  fused  to  enforce  specific  performance  on 
as  stated  by  Sir  S.  BomiUjf  in  Mortioek  the  ground  of  hardship^  See  also  what 
Y.  Buller,  10  Ves  301.  is  said  by  Lord  Hardwicke  in  WilUt  r. 

(a)  PrebbU  v.  Boghunt,  1  Swanst.  Jemagan^  2  Atk.  251 ;  and  the  observa- 

329.     And  see  Faine  v.  Bimcn,  cit.  2  tions  of  Turner,  V.  C,  in  WM  r.  The 

Ves.  sen.  307;  Bhodes  v.  Cook,  2  S.  &  Direct  Lmdtm  attd  PorUnumth  R.  C, 

S.  488;  KimlHsrley  v.  Jennings^  6  Sim.  9  Hare,  140. 
352,  where  Shudtcell,  V.  C,  observes. 


gain  I 
hard  0 
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PurchaMof 
leaseholds 
subject  to 
onerous  co- 
ven ant& 


A  purchaser  buying  leasehold  property  buys  subject  to 
the  provisions  of  the  lease;  and  therefore,  if  it  turn  out 
that  the  covenants  are  somewhat  burthensome,  that  is  no 
answer  to  a  bill  for  specific  performance  (6). 


Where  the 
contract  has 
been  entered 
into  under  a 
mistake,  It 
will  not,  In 
Keneral,  be 
enforced. 


Mistake  as  to 


37.  Where  a  contract  is  entered  into  under  circumstan- 
ces of  clear  mistake  or  surprise,  it  will  not  be  enforced, 
except  in  cases  where  the  mistake  is  such  as  does  not 
materially  affect  the  substance  of  the  agreement,  and  there 
has  been  perfect  good  faith  in  the  party  seeking  specific 
performance  of  it  (c).  Thus,  where  a  party,  being  em- 
ployed to  bid  for  an  estate  to  prevent  its  being  sold  at  an 
under-value,  by  mistake  bought  another  estate,  belonging 
to  another  party,  previously  put  up  for  sale  on  the  same 
day  and  at  the  same  place,  by  the  same  auctioneer,  the 
Court  will  not  compel  him  to  complete  the  contract,  but 
leaves  the  vendor,  if  he  has  sustained  any  loss  by  the  mis- 
take of  the  purchaser,  to  his  remedy  at  law  (d).  So  where 
an  estate  had  been  knocked  down  to  a  person  at  an  under- 
value, under  an  erroneous  impression  among  the  bye-stand- 
ers  and  bond  fide  bidders  that  he  was  a  puffer,  Lord  Ken- 
yon  refused  specific  performance,  though  he  would  not  set 
aside  the  contract,  leaving  the  purchaser  to  his  remedy  at 
law  (e).  So  where  the  person  appointed  to  make  the  re- 
served bidding  forbore  from  doing  so,  under  an  expecta- 
tion that  the  auctioneer,  who  had  pointedly  adverted  to 
him,  would  call  upon  him  by  name, — Lord  Erskine,  C, 
would  not  enforce  the  contract  (/). 

In  Okill  V.  WhiUaker  {g\  the  vendors,  trustees  for  sale,  be- 


(b)  Hall  V.  SiwUk,  14  Ves.  426; 
Pope  v.  Garland^  4  Y.  &  C.  394;  and 
see  Van  v.  Corpe,  3  My.  &  K.  269 ;  FUghi 
y.  Barton^  Id.  282. 

(c)  MortlockY.  Z?«i«er,  10  Yes.  304 
Sianlejf  v.RoUnson,  1  Russ.  &  My.  527 
Xeap  \.  Abbott,  1  Coop.  Ca.  t.  Cott.  382 


Price  V.  Price^  1  De  G.  Mac.  &  G.  308. 

{<t)  Malins  7.  Freeman^  2  Kee.  25. 

(«)  Ttoining  t.  Mortice,  2  Bit).  C.  C. 
326. 

(/)  Maeon  v.  AmUtage^  13  Ves.  25. 

ig)  I  De  G.  &  S.  83;  &  C,  2  Ph. 
338. 
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ing  possessed  of  certain  leasehold  premises  under  a  lease  for  the  dontioii 

°^  ^  of  the  term 

a  term  of  three  lives  and  twenty-one  years,  offered  them  for  ^^^i^ 
sale  under  a  particular  describing  them  as  "  the  remainder 
of  a  term  of  twenty-one  years,  which  commenced  on  or 
about  the  3rd  of  December,  1823,''  under  a  mistake  that 
the  survivor  died  at  that  date,  this  event  not  having  in 
fact  occurred  till  March,  1835.  The  sale  was  completed 
under  this  mistake,  and  the  purchaser  having  been  in 
possession  several  years  died.  The  mistake  having  been 
subsequently  discovered,  a  bill  was  filed  to  have  it  de- 
clared that  the  purchaser  was  a  trustee  as  to  the  addi- 
tional twelve  years  which  he  obtained  under  this  mistake. 
The  Lord  Chancellor,  after  observing  upon  the  fact  that 
the  plaintiffs  had  not  ventured  to  file  a  bill  to  rescind  the 
contract,  proceeded: — "here  the  plaintiffs  intended  to  sell 
all  the  remaining  interest  in  the  lease,  but  by  their  own 
mistake  they  misdescribed  what  that  interest  was.  I  can- 
not distinguish  such  a  case  from  that  of  a  bill  to  compel 
specific  performance  with  a  variation,  for  the  object  of  the 
bill  is  to  introduce  a  new  term,  either  to  make  the  pur- 
chaser pay  more,  or  to  make  him  a  trustee  of  the  rest  of 
the  term.'' 

So  where  certain  lands  were  advertised  to  be  sold  ac-  Mistake  as  to 
cording  to  certain  printed  particulars  and  conditions,  and  JJf**®'®' 
it  was  afterwards  discovered  that  a  right  of  way  over  the 
premises  in  question  to  other  property  of  the  vendor,  to 
which  there  was  no  other  access,  had  not  been  mentioned. 
This  fact  being  communicated  to  the  vendor's  solicitor  the 
evening  before  the  day  of  sale,  he  immediately  altered 
several  copies  of  the  particulars  by  introducing  a  reserva- 
tion of  this  right  of  way.  These  copies  were  brought  to 
the  auction-room;  some  were  distributed  without  obser- 
vation, and  the  others  were  placed  upon  the  table.  An 
altered  copy  was  given  to  the  auctioneer,  who  read  it 
aloud  before  the  biddings  began.  The  purchaser  did  not 
hear,  or  notice,  the  alteration.     The  contract  was  signed 


350 


Mistake  aa 
to  mrvlvor- 
shipL 


Spedfic  Performance — Want  of  Mviiwdiiy.  [Chap.  VII. 

bj  the  auctioneer  (inadvertently),  and  by  the  purchaser,  on 
an  unaltered  copy  of  the  particular&  The  title  was  in- 
Testigated,  the  purchase-money  paid,  and  the  purchaser  let 
into  possession.  On  the  preparation  of  the  conTeyance, 
the  vendor  insisting  upon  a  reservation  of  the  right  of 
way  in  question,  the  purchaser  filed  his  bill  to  have  the 
contract  performed  without  reserving  this  right  His  bill 
ivas  dismissed,  but  without  costa  This  case  falls  clearly 
within  a  principle  already  stated,  that  the  Court  will  not 
enforce  a  contract  where  the  purchaser  believes  he  has 
bought  what  the  vendor  did  not  intend  to  sell  (A). 

So,  where  a  fund  was  held  in  trust  for  A.  for  Ufe,  with 
remainder  to  R  and  C.  equally,  if  living,  with  benefit  of 
survivorship  between  them,  R  sold  his  reversionary  inter- 
est At  the  time  of  the  sale  C.  was  dead,  but  this  fact 
was  not  known  either  to  the  vendor  or  vendee.  And  on 
the  ground  of  mistake,  it  was  held  that  the  sale  could  not 
stand  {%). 


Equity  wiu        38.  Courts  of  Equity,  acting  merely  on  equitable  princi- 
rai  Interfere    ples,  will  in  general  lend  their  aid  only  where  the  remedy 
mSSii  ^     ^^  mutual  (k).  Where  a  party,  not  being  the  absolute  owner 
of  an  estate,  and  not  having  the  power  by  the  ordinary 
course  of  law  or  equity  to  make  himself  so,  takes  upon 
himself  to  contract  for  the  sale  of  it,  though  the  owner 
ofier  to  make  the  vendor  a  title,  yet  equity  will  not  com- 
pel the  purchaser  to  take  it,  for  the  remedy  is  not  mu- 
tual (Z).     For  the  same  reason,  where  tenant  for  life  con- 
tracted to  sell  the  inheritance,  and  after  his  death  his  son, 
who  was  entitled  to  the  estate  in  remainder,  and  not  bound 
by  his  father's  covenant,  filed  a  bill  for  specific  perform- 
contract  will  aucc,  it  was  dismissed  (m).     And,  on  tliis  principle,  it  has 


(A)  Manter  v.  Back,  6  Hare,  443. 
(•)  CoUyer  v.  Cfoy,  7  Beav.  188. 
(*)  Lawrenson  v.  Buffer,  1  Sch.  & 
Lef.  13;  Ilowell  y.  George,  I  Madd.  1. 
(0  Tendring  v.  London,  2  £q.  Ca. 


Ab.  680,  pi.  9;  Noel  r.  Hoy,  Sagd.  V. 
ftp.,  11th  ed.,  241. 

(m)  Armiger  v.  Clarke,  Banb.  Ill; 
S.  P.,  2  Eq.  Ca.  Ab.  33,  pl.  45. 


M  to  mato- 
all^  of  re- 
medy. 
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been  decided  that  an  infant  cannot  sustain  a  suit  for  spe-  not  be  en- 

ftnoedat 

cific  perfonnance,  it  being  clear  that  specific  performance  J^V^^ 
could  not  be  decreed  against  him  (n). 

There  are  some  apparent  exceptions  to  this  general  rule,  sxceptiont 
Thus,  a  party  who  has  signed  an  agreement  for  the  pur* 
chase  of  land,  is  unable  to  enforce  it  against  a  party  who 
has  not,  although  the  latter  can  enforce  it  against  him  (o) ; 
but  this  exception  turns  upon  the  special  words  of  the 
Statute  of  Frauds.  Another  instance  is  that  of  a  husband 
contracting  for  the  sale  of  his  wife's  estate;  such  an  agree- 
ment can  be  enforced  against  the  purchaser,  though  the 
purchaser  could  not  enforce  it  against  the  husband,  if  he 
were  to  swear  by  his  answer  that  his  wife  would  not  con- 
sent 

39.  A  party  sometimes  enters  into  a  contract  for  sale  un<-  where  the 
der  the  belief  that  he  is  possessed  of  the  entirety  of  the  thins  poaaeased  of 

*  .^  o    the  whole  of 

which  is  the  subject  of  sale,  and  it  turns  out,  upon  the  in-  ^JtSJoT** 
vestigation  of  the  title,  that  he  is  the  owner  only  of  the  moi-  3*?^^^ 
ety,  or  some  other  undivided  part  of  the  whole.     In  such  SrwS'^iSrt 
a  case  the  purchaser,  in  the  absence  of  special  circum-  coi^^ 
stances,  is  entitled  to  be  discharged.     Thus,  in  Roffey  v.  thepurchw- 
8haUcro88  (p),  a  person  purchased  under  a  decree  two-  «»tr«cti 
sevenths  of  an  estate  in  one  lot     There  was  a  good  title 
to  one-seventh  only:  the  Court  specially  declared,  that 
''  the  two  shares  being  contracted  to  be  sold  in  one  lot, 
and  no  good  title  to  one  of  them,  the  other  party  ought  not 
to  be  held  thereto.''    So,  where  a  purchaser  had  contract- 
ed for  the  entirety,  and  it  appeared  that  the  vendor  could 
make  a  title  only  to  six-sevenths,  the  purchaser  was  held 
to  be  entitled  to  be  discharged  (g).     So,  where,  all  the  ob- 
jections made  by  a  purchaser  to  the  title  of  an  estate  sold 
under  the  decree  of  the  Court  having  been  removed,  an 

{n)  Flight  y.  BoUand,  4  Rusa.  298.  (p)  4  Madd.  227. 

(o)  Hatton  r.  Gray,  2  Ch.  Ca.  164;  (q)  Daffy  v.  P«/fcn,  3  Sim.  29. 

Baekhoiue  v.  Orosby,  3  Swanst.  434,  n. 


will  decree. 
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old  deed  was  discovered,  from  which  it  appeared  that  the 
vendors  were  unable  to  make  a  title  to  more  than  a  moiety 
of  the  estate, — the  purchaser  was  dischai^ed,  and 'the  pur- 
chase money,  which  had  been  paid  into  Court,  was  ordered 
to  be  repaid,  with  all  the  costs  he  had  incurred  (r). 
— nnieMhe        It  somctimos  happens,  however,  that  the  piirchaser  does 

bewllUnffto  .  .  . 

take  what     not  wish  to  bc  entirely  discharged  from  the  contract,  but 

tberendor  ^  o  i 

SSchl°to  &e  ^^  desirous  of  having  it  executed,  so  far  as  the  vendor  is 
^SlTcS  ^We  to  convey.  It  would  seem  reasonably  clear  on  prin- 
^^n^  ciple,  that,  as  the  purchaser  is  entitled  to  be  wholly  dis- 
charged from  the  contract,  so  ought  the  vendor:  that,  ajs 
the  vendor  cannot  compel  the  purchaser  to  accept  so  much 
as  he  has  a  title  to,  he  ought  not  to  be  compellable  to  part 
with  it  at  the  suit  of  the  purchaser.  The  Court,  however, 
lets  in  the  principle,  that  where  a  vendor  cannot  convey  all 
that  he  has  contracted  to  sell,  the  purchaser,  if  he  chooses, 
is  entitled  to  all  the  vendor  can  convey,  with  compensation 
for  the  deficiency.  Whether,  however,  this  principle  shall 
be  applied,  depends  in  each  case  upon  the  circumstances. 
Thus  in  Wheailey  v.  Slade  (s),  the  contract  was  for  the  sale 
of  a  lace  manufactory  for  12,0002.  Upon  investigating  the 
title,  it  appeared  that  the  vendors  had  only  nine-sixteenths, 
and  that  the  residue  belonged  to  a  party,  who  had  also  a  lien 
for  lOjOOOi  upon  the  entirety.  The  purchaser  filed  a  bill 
for  specific  performance  as  to  nine-sixteenths,  at  a  fair  pro- 
portion  of  the  price.  The  Court  held,  that  the  principle  of 
partial  performance  did  not  apply  to  a  case  "where  a  large 
portion  of  the  estate  could  not  be  conveyed;"  independently 
of  which  there  was,  in  this  case,  the  further  circumstance 
that  the  estate  was  subject  to  a  debt  which  would  exhaust 
nearly  the  whole  of  the  purchase-money, — and  dissolved  an 
injunction  to  restrain  the  defendants  from  re-selling. 

Where,  however,  the  circumstances  in  the  mind  of  the 
Judge  afford  an  inference  the  other  way,  the  principle  of 
partial  performance  will  be  applied:   Thus,  where  the  ven- 

(r)    Ward  v.  Trathen,  14  Sim,  32.  («)  4  Sim.  126. 
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dors»  after  redting  that  they  were  each  of  them  entitled  tc( 
one-sixth  part  of  certain  lands  for  the  residue  of  a  term 
of  yearsy  agreed  to  sell  their  two  undivided  sixth  parts 
or  shares  '^  together  with  all  other  their  estates  and  in- 
terests therein/'  It  turned  out  on  inquiry  that  they  could 
only  make  a  title  to  two  21ths,  and  in  consequence  o^  this 
discoyery  they  refused  to  complete.  Shadwell,  V.  C,  on 
the  ground  that  it  was  the  vendors'  intention  to  sell  all 
they  had,  decreed  them  specifically  to  perform  the  agree- 
ment to  the  extent  of  their  respective  interests,  with  an 
abatement  for  the  difference  between  their  interests  and 
two-sixths  of  the  whole  (t). 

40.  Where  an  estate  is  sold  in  lots,  and  the  same  party  cinnmutan. 
purchases  more  than  one,  a  separate  contract  arises  on  each  ^idb  ^ur- 
lot,  unless  the  result  of  the  sale  of  two  or  more  lots  be  ▼wai  iota,  to 

one  or  more 

embodied  in  one  agreement  It  sometimes  happens,  that  J' J*^n*t 
a  good  title  can  be  made  to  some  of  the  lots  and  not  to  ^S!d£^ 
others;  and  then  the  question  arises,  whether,  the  vendor  Jj^^"** 
being  unable  to  complete  his  contract  as  to  some  of  the 
lots,  the  purchaser  shall  be  compelled  to  complete  as  to  the 
others?  PrmEdfacie^  each  lot  being  the  subject  of  a  sepa- 
rate contract,  the  being  unable  to  complete  as  to  one  con*^ 
tract  is  no  reason  why  he  should  not  be  at  liberty  to  enforce 
another,  a  separate  and  independent  contract.  But  this 
principle,  strictly  carried  out,  would  firequently  lead  to 
hardship  and  injustice,  as  a  party  who  has  purchased  one 
lot  is  frequently  induced  by  contiguity  or  other  circum- 
stances connected  with  his  first  purchase,  to  buy  other  lots, 
though,  but  fortius  connection,  he  would  not  have  done  sa 
The  doctrine  which  Courts  of  equity  have  adopted  on  this 
subject  is  laid  down  in  Poole  v.  Shenrgold  (u).  There  the 
same  party  became  the  purchaser  of  several  lots,  to  two  of 

(0  Jone$y,  Effan^ll  L.  J.,Chanc,       ,  (»)  2  Bro.  C  C.  118;  S,  C,  1  Cox, 
469;  $,  C,  12  Jur.  664.  "  273. 
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which  no  title  could  be  made.  There  was  nothing  in  tbe 
evidence,  or  in  the  Master's  report^  to  shew  that  the  lots 
to  which  no  title  could  be  made  were  material  to  the  en- 
joyment of  the  others.  Lord  Kenyan  said:  ''  I  am  clearly 
of  opinion  that  a  case  might  be  made,  where,  if  it  turned 
out  that  the  seller  could  not  make  a  good  title  to  a  part» 
it  might  be  a  sufficient  reason  to  put  an  end  to  the  whole 
contract  But  in  the  present  case  I  am  bound  to  suppose 
that  the  lot^,  to  iirhich  no  title  can  be  made,  are  noi  of 
sufficient  importance  to  make  the  loss  of  them  a  reaaon 
for  vacating  the  agreement  as  to  the  remainder'"  (y).  The 
rule  here  laid  down  "  has  been  considered  in  later  cases  as 
the  law  of  the  Court "  {£). 
To  entitle         Where,  however,  a  vendor  cannot  make  a  title  to  some 

himself  to  be       ^     .        -  -      -  -  -  . 

diBchargcd,    pf  the  lots,  and  the  purchaser  on  this  ground  means  to 

purchaser  '  *  ^ 

ouT^^SSii  insist  that  he  is  entitled  to  be  dischaiged  as  to  the  others^ 
^^  he  must  make  out  a  special  case,  either  in  his  answer  or 

before  the  Master.  Thus,  in  Caeamajor  v.  Strode  (a)  the 
purchaser  of  Lots  25  and  30  was  discharged  from  ike 
former  by  reason  of  there  being  no  title;  he  then  ap* 
plied  to  be  discharged  from  the  other  also,  on  the  ground 
ihat  Iiot  30  was  purchased  subsequently  to  Lot  25,  and 
had  not,  like  the  latter,  any  mansion  or  buildings  upon 
it,  and  the  one  could  not  be  conveniently  occupied  and 
enjoyed  without  the  other, — ^the  argument  being,  that  the 
purchaser  never  would  have  bought  Lot  30,  but  for  his 
having  bought  and  expected  to  possess  Lot  25 :  but  it  was 
held,  that  this  objection  not  having,  been  taken  by  the 
answer,  nor  before  the  Master,  so  that  it  might  have  been 
made  the  subject  of  regular  investigation,  but  being  sug- 
gested by  arguments  and  observations  arising  upon  affi- 
davits in  the  cause,  it  could  not  in  this  form  be  success- 


es^) 1  Cox,  274.  Guest,  1  Russ.  330. 

(z)  Per  Sir  J.  Leach,  in  Leunn  x.  (a)  2  My.  &  K.  722. 
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fully  used  by  a  purchaser  seeking  to  be  discharged  from 
his  contract. 
The  rule  which  Lord  Kenyon  laid  down  in  Poole  v.  Sher-  swne  doc- 

"^  trine  in  law 

gold  applies  not  only  in  equity,  but  also  at  law.  Thus,  2^12?**'^ 
where  a  party  purchased  two  lots,  one  a  house  and  garden,  ^^1^. 
the  other  an  adjoining  meadow,  which  he  wished  to  occupy 
with  the  house,  it  was  not  denied,  that,  as  to  the  second 
lot,  the  purchaser  was  entitled  to  rescind  the  contract,  by 
reason  of  its  being  subject  to  a  right  of  common  not  no- 
ticed in  the  particulars:  on  the  question  whether  this  was 
a  sufficient  ground  to  rescind  it  as  to  both  lots.  Lord  Ken- 
yon  said,  '^  if  these  lots  were  so  near  each  other,  that  the 
hope  of  possessing  one  as  an  appendage  to  the  other  was 
the  inducement  to  the  plaintiff  to  purchase  both,  ha  ought 
not  to  be  compelled  to  take  one  alone  "  (6).  So,  where  a 
party  purchased  two  lots,  i  2  and  1 3,  Lot  12  having  a  right 
of  carriage-way  over  the  north  side  of  Lot  13,  the  sale  as 
to  Lot  J  3  being  set  aside  by  reason  of  an  undisclosed  right 
of  way  over  it,  he  was  held  to  be  entitled  to  be  discharged 
as  to  Lot  12  also,  on  the  ground  that  the  purchaser  of  Lot 
12  might  be  reasonably  understood  to  have  purchased  this 
lot  in  order  that  he  might,  by  unity  of  seisin,  extingiush 
this  right  of  way,  and  thereby  render  Lot  13  more  valuable 
as  building  ground,  an  object  and  purpose  which  would  be 
entirely  defeated  by  the  voidance  of  the  contract  as  to  Lot 
13(c). 

41.  K  the  title  alone  be  in  dispute,  the  Court  at  the  Decree  at 

,  .  ,.  .  .  11.1  n  thebewlng. 

bearing  directs  an  inquiry  as  to  when  the  title  was  first 
shewn;  but  if  the  contract  be  in  dispute  and  is  establish- 
ed at  the  hearing,  the  Court  prefaces  the  decree  by  a  de- 
claration that  the  plaintiff  is  entitled  to  specific  perform- 

(b)  Gibson  v.  Spurrier,  Peake,  Add.  Ca.  49. 
{e)  Dykes  Y,  Bake,  4  Bing.  N.C.  463. 

A  A  2 
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Reftraceof  a^ce  ((Q,  and  merely  refers  it  to  the  Master  to  ascertain 


thetiUe. 


whether  a  good  title  can  be  made  {e)  *. 


R^fi^renoe  of  42.  The  CouTt  wiU^  at  the  instance  of  either  party,  direct 
the  beariBg,  ^  reference  on  motion  before  the  hearing,  or  on  the  applica- 
tion of  the  plaintiff  even  before  answer  (/),  unless  the  de- 
fendant allege  by  his  answer  that  there  is  some  reason,  in- 
dependently of  the  question  of  title,  why  the  contract 
ought  not  to  be  enforced  (g) ;  and  the  Court  will  look  into 
the  answer  for  the  purpose  of  seeing  whether  that  which 
the  defendant  calls  an  objection  to  performing  the  con- 
tract is  an  open  question  (h). 


Referancs 
of  title  on 
claim. 


4S.  Where  no  question  arises  upon  the  contract,  but  the 
title  is  the  only  matter  in  dispute,  the  proper  mode  of 
proceeding  to  enforce  it  is  by  claim,  under  the  Orders  of 
the  22nd  April,  1850.  The  agreement  must  of  course  be 
admitted  by  the  defendant,  or  proved  by  the  plaintiff  (i). 


Payment  of 
parchaw 
money  into 
Oonrt,  when. 


44.  The  Court  has  in  some  cases  ordered  the  purchase- 
money  to  be  paid  into  Court,  pending  the  investigation  of 
title,  but  only  under  very  peculiar  circumstances:  as  where 
the  purchaser  has  obtained  possession  against  the  consent 


(d)  Sievenar.  G^ppy^  3  Russ.  182; 
Pitt  T.  Davis,  lb.  n. 

(e)  GiUdm  ▼.  Board  o/Manaffem«U 
of  ike  N.JS.  Metropolitan  Atylum  Dit- 
trials  11  Bear.  1 ;  and  ne  Clhe  v.  Baaw- 
iiuM/,  1  De.  O.  &  S.  407. 

(/)  Cwhng  ▼.  FtiglU^  5  Haw,  247; 
Balmatmo  v.  Luml^^  1  V.  &;  B.  224; 
JBemiett  y.  Rees^  1  Kee.  408. 

(S)  Blytk  v.  EUnUrst,  1  V.  &  B.  1; 
Wiikg  Y.  Cota»yl  S.&S.174;  ChrtUm 


V.  BaU^  1  &  &  S.  178.  And  aee  FoJt- 
lows  y.  Ameoats,  3  Beay.  496;  Emery 
y.  Pickering,  13  Sim.  583. 

(k)  Wood  y.  Madm,  6  Hare,  161. 
And  seeBflyw  y.XKMetf,  1  Y.  &  C.  C. 
C.  133. 

(0  ManihaU  y.  Damn,  14  Jur.  997, 
v.  C.  Rolfe.  Tha  defendant  may 
demur  ore  tenus;  (T%onuu  y.  Kniffkt^ 
Leg.0bs.xliy.200).  Seealso^roNeoe^T. 
Amor,  17  L.  T.  229,  R. 


*  See  App.,  note  on  Reference  of  Title  under  the  15&;  16  Vict.  cc.  80,  86. 


Sect.  2.]    Specific  Perforniance — Reference  of  Title,  357 

of  the  vendor,  or  without  his  privity  (&),  or  is  exercising 
acts  of  ownership  inconsistent  with  the  terms  on  which  he 
was  let  into  possession  (I).     Where  the  sale  is  under  a  de- 
cree, and  the  purchaser  takes  possession  without  leave  of 
the  Court,  he  will  be  ordered  to  pay  in  the  purchase- 
money.    The  Court  will  sometimes  adopt  a  middle  course,  option  to  pay 
and  the  purchaser  will  be  allowed  the  option  of  paying  in  ch»8e-£^' 
his  purchase-money  or  giving  up  possession  (m).     Some-  posiesaion. 
times  the  purchaser  will  be  ordered  to  pay  interest  or  an  SSSS w' 
occupation  rent(n);  and  sometimes  a  receiver  (o)  or  a  rie  JSl^*  ^ 
exeat  regno  will  be  granted  (p).  ^'  "**^  ^^' 


no. 


On  an  application  for  payment  of  purchase-money  into  Pnrehaaer's 
Court,  it  is  immaterial  whether  the  possession  be  or  be  ^l^^^' 
not  admitted  by  the  answer.      It  is  sufficient  if  it  be  ^^'• 
brought  before  the  Court,  or  be  admitted  at  the  bar  (q) ; 
but  the  Court  will  not  in  general  grant  the  application 
before  answer. 


45.  The  inquiry  as  to  the  title  before  the  Master  is  al-  conduct  of 

the  Inquiry 

ways  conducted  upon  the  abstract     No  state  of  facts  is  astothetttie. 
carried  in,  but  the  Master  proceeds  upon  the  abstract,  and 
will  assume  that  it  has  been  properly  verified;   and  he 
will  not,  unless  called  on  so  to  do  by  the  purchaser,  re- 
quire the  production  of  title  deeds  (r).     The  Master,  in- 

(k)  Blackburn  Y.  £«ao0,  6  Madd.  69.  (m)  Buck  v.  Lodge^  18  Ves.  450; 

(0    Buck  V.  Lodge^   18  Yes.   450;  Morgans.  Shaw^  2  Mer.  138;    Wick- 

Cruickley  v.  Jemit^ham,  2  Mer.  502;  ham  v,Evered,  4  Madd.  53;  Bradskato 

Nod  V.  Weston^  G.  Coop.  140;  Dixon  v.  Bradtkaw,  2  Mer.  493. 

T.  AtU^,  19  Veg.  564.    And  see  Bram^  («)  Gibfon  v.  Oarke,  1 V.  &  B.  500. 

ley  T.  Teal,  3  Madd.  219;   Clarke  v.  (o)  /TaW  v.  J«iib««>«,2V.&B.125; 

WUeon,  15  Vea.  316;  Smith  v.  /%rf,  Boehm  v.  Wood,  2  J.  &  W.  236. 

1  Madd.  83;  Clarke  t  EUioa,  1  Madd.  (p)  Boehm  v.  Wood,  Turn.  332;  Mor- 

608;  Fox  T.  Birch,  1  Mer.  105;  Wal-  riev.  McNeil,  2  Russ.  604.    And  see 

tert  v.  Upton,  G.  Coop.  93,  n.;  and  see  Raynes  v.  Wite,  2  Mer.  472. 

Bonner  v.  Johnston,  1  Mer.  366;  Mor-  (9)  BUuMum  v.  Stace,  6  Madd.  69. 

gan  v.  Shaw,  2  Mer.  140.  (r)  Poole  v.  Shergold,  1  Cox,  160. 
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stead  of  perusing  the  abstract  himself)  generallj  submits 
it  to  a  conyeyancer  of  his  own  nomination;  but  he  ought 
not  in  his  report  to  state  the  conveyancer's  opinion  as  the 
foundation  of  his  finding  («).  The  practice,  however,  in 
regard  to  the  reference  of  title,  will  undergo  considerable 
alteration,  in  consequence  of  the  abolition  of  the  office  of 
Master  in  Chancery  and  the  establishment  of  a  new  ma- 
chinery for  the  execution  of  its  duties (0;  but  as  the  Ge- 
neral Orders  under  which  the  new  system  will  have  to  be 
worked  have  not  yet  been  promulgated,  no  satisfactory 
statement  of  the  new  procedure  can  be  attempted. 


Report  In 
favour  of 
ftlUe— 000- 
flmuUkui  of. 


EzoeptlonaL 


Report  lent 
back,  when. 


Bill 
od. 


C<inveyaDoe. 


Pajment 
ofcottoin 


46*  If  the  Master's  report  be  in  favour  of  the  title,  and  it 
be  not  excepted  to,  the  report  must  be  confirmed,  and  the 
cause  set  down  on  further  directions,  when  a  decree  will 
be  made  for  specific  performance,  unless  some  special  mat^ 
ter  have  arisen  in  the  mean  time,  which  must  be  dealt 
with  according  to  the  practice  of  the  Court  («).  If  excep- 
tions be  taken,  they  must  be  set  down  and  ai^ed  in  the 
usual  manner.  If  the  report  be  in  favour  of  the  title, 
and  the  Coiurt  should  think  the  Master  wrong,  it  will,  if 
the  vendor  wish  for  an  opportunity  to  make  a  better  title, 
send  the  report  back  to  the  Master  {os).  If,  on  the  result 
of  the  inquiries  before  the  Master,  the  title  should  ulti- 
mately be  shewn  to  be  defective  or  even  doubtful,  the  bill 
will  be  dismissed,  unless  the  purchaser  wish  to  accept  it. 
If  the  contract  be  enforced,  the  conveyance  is  settled  by 
the  Master  if  the  parties  cannot  agree  (y). 


47.  The  general  rule  as  to  the  payment  of  costs  is, 


that 


(t)  FUwery.  Walker^  1  Rum.  408; 
/nfvCb^t^  10  Bear.  334. 

(0  15&16Vict.c.80,M.  1,40,41. 
(»)  JeudwineY.Alcock,  1  Madd.  597. 


(.r)  OturlifUf   V.  Fliffht,  2  Ph.  616; 
Datces  V.  Beitgy  on  Ap.,  12  Jur,  709. 
(y)  Sue  ante,  p.  83. 
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they  shall  be  borne  by  the  party  who  is  "  in  the  wrong  (jg}."  toits  tor  upo. 
The  unsuccessful  party  is  not  necessarily  in  the  wrong;  but  •«»«>■ 
if  he  seek  to  be  exonerated  from  the  costs,  he  must  shew  the 
existence  of  circumst&nces  which  n^ative  his  primd  facie 
liability  (a).  Subject  to  the  operation  of  these  two  general 
principles,  the  question  of  costs  rests  entirely  in  the  dis* 
cretion  of  the  Cotirt  (b)  \  and  it  seems  useless,  therefore, 
to  go  into  any  detail  upon  a  question  subject  to  so  little 
fixed  rule,  and  which  in  almost  every  instance  has  to  be 
discussed  on  the  special  circumstances  of  the  case  (c). 

A  recent  case(€2)  happily  illustrates  how  much  must 
always  depend  upon  the  individual  notions  of  the  Judge, 
where,  as  in  questions  of  this  kind,  the  decision  lies  so 
much  within  his  discretion.  The  vendor  had  entered  into 
a  contract  for  the  sale  of  land  for  building  purposes.  By 
arrangement,  at  the  instance  of  the  purchaser,  no  convey- 
ance was,  or  was  to  be,  executed  to  him;  but,  as  he  com- 
pleted the  buildings,  the  conveyances  were  to  be  made,  by 
his  direction,  to  the  several  purchasers  from  him.  Before 
any  conveyance  had  been  made,  the  vendor  died  intestate, 
and  it  became  necessary  to  file  a  bill  against  the  widow 
and  children  for  specific  performance.    The  only  question 

(z)  Per  Lord  Coltenham^  C,  in  Hun-  y.  F^tcn^  9  Beav.  347,  where  Lord 

ier  v.  Nocholds,  2  Ph.  545.    And  see  Lastgdaie  lays  it  down  as  the  practice  of 

Gretn  y.  Briggs^  6  Hare,  633;  Earl  the  Court,  that,  in  a  suit  by  a  purchaser, 

NeUon  r.  Lord  Bridport^  10  Beay.  305.  if  the  title  be  bad,  the  bill  must  be  dis- 

(a)  Faffcotwer  y.i2/tM,ll  Vet.  463;  missed,    but   without   costs;    Miekle- 

Edwardt  t.  Harvey^  Coop.  41.  ikwait  v.  Nightingale^  12  Jur.  638,  R.; 

(6)  G^rakty  y.  Malone^  1  H.  L.  Ca.  Ph^    v.   Protheroe^    12  Jur.    639, 

S*  Lyndhurai^  C;  Mtmro  y.    7ay/br,   8 

(o)    For  the  manner  in  which  the  Hare,  56,  3  Mac.  &  O.  713;  Grove  y. 

question  has  been  considered  in  some  of  Bastardy  5  De  G.  &  S.  38,  2  Ph.  619; 

the  recent  leading  authorities,  see  Ben-  Hinden  y.  StreUen^  Leg.  Obs.  xliv.  345; 

neU  y.  Fowl«r^  2  Beay.  302;  Sidebotham  The  Sutton  Harbour  Improvement  Co\ 

y.  Barringion,  5  Beay.  264;  Cutis  v.  v.  HUchens^  19  L.  T.  332. 
ThoiUjf,  1  Coll.  223, 2  L.  T.  453;  Wood-  {iC)  Hinder  v.  Sireetcr,  20  L.  T.  40. 

ward  V.  Miller^  8  L.  T.  183;  MaUUn 
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vras;  who  fihould  beat  thfe  costs  of  the  duit?  Father,  V.  C, 
made  a  decree  fot  specific  performance,  without  costs^  ob- 
aerving,  "  The  cases  on  the  subject  stand  thus:  Sir  Lance- 
lot Shadweli  has  decided,  that,  if  a  render  dies,  not  hav- 
ing devised  the  l^al  estate  to  trustees  to  complete  the 
sale,  his  estate  must  bear  the  costs  of  a  suit  by  the  pur- 
chaser to  obtain  a  conveyance  (e) ;  the  Yice-ChanceUor 
Knigkt  Bruce,  on  the  other  hand,  has  decided,  that,  if 
there  be  no  default  on  either  side,  there  ought  to  be  no 
costs  given  (/).  In  thia  difference  of  opinion,  I  prefer  to 
follow  the  latter  decision,  especially  as  in  this  case  the  non- 
completion  and  the  non-execution  of  a  conveyance  was 
for  the  convenience  of  the  purchaser  himseK  I  cannot 
make  the  estate  of  a  party  pay  costs,  merely  because  he 
has,  by  the  act  of  G-od,  become  unable  to  execute  the  caor 
veyance." 

(«)  Midland  CotttUiea  R.  C  v.  West-  (J)  Hamtm  t.  Lake^  2  Y.  &  C.C.C. 

emby  11  Sim.  57.  828. 
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CHAP.  VIII. 

OF  THE  RECISION   OF   THE   CONTRACT. 

1.  Haying  considered  the  essentials  of  the  contract  of 
sale,  the  manner  of  forming  the  contract,  how  it  is  evi- 
denced, what  is  its  operation,  in  what  cases  and  by  what 
means  it  may  be  enforced,  it  now  only  remains  to  treat  of 
the  circumstances  under  which  it  may  be  rescinded. 

2.  Proceedings  for  the  recision  of  the  contract  are  of 
muchiess  firequent  occurrence  than  those  for  its  enforce- 
ment, one  reason  for  which  may  possibly  be,  that  the  par- 
ties very  often  attain  thid  end  by  a  tacit  abandonment  of 
it,  without  the  necessity  of  taking  any  active  steps  for  that 
purpose.  Where  nothing  has  been  done  by  either  party, 
the  shortest  way  to  get  rid  of  the  contract  is  to  take  no  fur- 
ther notice  of  it  It  is  only,  therefore,  where  something  has 
been  done  by  one  party  under  the  contract  which  he 
wishes  to  have  undone,  that  it  becomes  necessary  to  take 
any  active  proceedings.  The  vendor  rarely  happens  to  be 
so  circumstanced,  and  hence  there  are  very  few  cases  of 
attempts  to  set  aside  a  contract  at  his  instance.  The  pur- 
chaser is  frequently  in  a  different  position:  he  has  paid 
the  price,  or  given  his  acceptance,  or  made  a  deposit,  be- 
fore he  discovers  the  circumstances  which  entitle  him  to 
have  the  contract  rescinded.  The  vendor  may  be  very 
well  contented  with  his  position.  He  has  parted  with  his 
unsound  horse,  his  worthless  bag  of  hops,  or  bale  of  cotton, 
or  his  defective  title,  and  has  got  the  price  in  his  pockety 
and  has  nothing  more  to  desire.  The  purchaser  is  in  a 
very  different  state,  he  has  parted  with  his  good  money  for 
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a  oommoditjy  which  may  be  entirely,  and  at  all  events  is 
comparatively,  worthless.  He  wants  to  have  his  money 
back,  he  is  ready  to  restore  the  subject  of  sale  to  the 
vendor. 

Hence  it  is  easy  to  see  that  the  vendor  is  rarely  a  plain- 
tiff in  proceedings  of  this  kind.  The  vendee  is  for  the 
most  part  the  actor  ret.  His  remedy  is  generally  at  law 
in  an  action  for  the  price  or  the  deposit,  an  action  which 
proceeds  on  the  assumption  that  the  contract  has  been 
abandoned  or  is  void.  To  sustain  such  an  action  he  mtist 
shew  that  the  contract  is  at  an  end.  The  cases  in  equity 
are  veiy  few,  all  of  recent  date,  and,  as  might  be  antici- 
pated, all  relating  to  the  sale  of  land.  In  equity,  on  a  pro- 
per case  to  rescind  the  transaction,  it  is  of  little  importance 
whether  it  still  rest  in  contract,  or  whether  it  has  been 
completed  by  payment  of  the  purchase-money  and  the  ex- 
ecution of  the  conveyance,  the  actual  conveyance  being 
regarded  in  equity,  for  most  purposes,  as  no  more  operative 
than  the  mere  contract  (a). 

The  right  to  rescind  a  contract  for  a  sale  of  land  arises 
in  the  following  cases: — first,  where  the  vendor  cannot 
make  a  good  title;  secondly,  where  the  contract  has  been 
entered  into  under  some  niistake,  substantially  affecting 
it;  thirdly,  where  it  hajs  been  obtained  through  undue  in- 
fluence; and  fourthly,  where  it  is  affected  by  fraud.  In 
the  first  of  these  cases,  the  purchaser  can  get  all  the  remedy 
he  is  entitled  to  by  an  action  at  law  for  the  deposit  and 
his  expenses:  equity,  therefore,  will  not  interfere  in  such 
a  case.  Where  the  purchaser  seeks  to  set  aside  the  contract 
on  the  ground  of  mistake  or  firaud,  unless  the  transaction 
be  involved  in  special  circumstances,  which  cannot  be 
fairly  brought  out  at  law,  or  it  has  been  completed  by  an 
actual  conveyance,  the  remedy  at  law  will  generally  be 

(a)  Ante,  p.  238. 
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sufficient  in  these  cases  also.  The  yery  small  number  of 
cases  in  equity  shew  how  rarely  it  has  been  necessary  to 
resort  to  that  tribunal.  Where  it  is  sought  to  set  aside 
the  purchase  on  the  ground  of  its  having  been  obtained 
through  undue  influence,  the  Court  of  Chancery  seems  to 
be  the  only  resort.  The  effects  of  undue  influence  haye 
been  considered  in  a  former  part  of  this  work  (&)• 

Having  regard  to  these  observations,  it  only  remains  to 
consider,  somewhat  more  in  detail,  the  circumstances  of 
mistake  or  fraud  under  which  the  contract  will  be  rescinded. 


Sect.  1. — Of  the  Recision  of  the  Contract  on  (he  Ground  of 

Mistake, 

3.  In  a  leading  authority  on  this  subject  (a),  a  bill  was 
filed  by  a  devisee  to  set  aside  an  agreement  for  a  lease,  and 
praying  also  that  a  lease  executed  pursuant  thereto  by  the 
trustees  might  be  declared  to  have  been  executed  by  mis- 
take, and  might  be  delivered  up.  The  lands  comprised  in 
the  agreement  were  held  under  a  lease  renewable  every  se- 
ven years,  on  payment  of  fines  at  the  will  of  the  lessor,  and 
which  were  considerably  raised  upon  every  renewal  of  the 
original  lease.  The  agreement  was  for  a  lease  for  twenty- 
one  years,  renewable  every  seven  years  for  ever,  at  a  fixed 
rent.  The  testator  died  at  the  age  of  eighty-two  years,  the 
agreement  having  been  obtained  a  few  days  previously,  he 
being  at  the  time  incapable  of  transacting  business,  though 
there  were  still  some  faint  flickerings  of  intellect  The  de- 
fendant was  a  nephew,  for  whom  the  testator  had  a  con- 
siderable regard,  and  with  whom  he  intended  to  deal,  as  a 
benefit  and  bounty  to  him,  for  some  lease.  There  were  sus- 
picious circumstances,  but  fraud  or  undue  influence  were 

(6)  Page8  30,n.  (^'),33,c/6C7.    And  (a)   WUUih  y.  WUlan,  16  Ves.  72, 

seeJone*  ▼.  Price,  Leg.  Oba.  xHv.  3«3.        216;  1  Dow,  107;  2  Id.  274. 
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neither  alleged  nor  proved.  "  It  is  impossible,"  said  Lord 
Eldon,  "  that  any  persons  executing  this  agreement  could 
have  understood  it;  and  the  circumstances  prove  that  they 
did  not  understand  it  Consider  the  effect  of  it.  Every 
seven  years  the  lessor  is  to  re-purchase  and  to  re-let  for  ever 
at  the  same  rent  The  consequence  is  perfectly  clear;  that, 
unless  the  rent  is  enormous  with  reference  to  the  present 
Value,  the  lessor  must  purchase,  for  the  purpose  of  making 
good  his  covenant,  at  the  expense  of  a  consideration,  that 
will  leave  him  nothing  out  of  the  rent.  The  bargain  is, 
therefore,  upon  the  face  of  it,  the  effect  of  surprise  upon 
both  parties."  And  after  observing  that  it  was  not  "  suffi- 
cient, to  authorise  a  decree  for  delivering  up  this  agreements 
to  shew  that  it  was  obtained  by  surprise  with  regard  to  the 
effect  of  it;  as,  in  many  cases,  upon  that  ground,  the  Court, 
refusing  to  execute  the  agreement,  would  leave  the  parties 
to  make  as  much  as  they  could  of  it  at  law"(&),  his  Lordship 
thought  that  there  was  enough  in  the  circumstances  of  this 
case  to  authorise  a  decree,  that  no  use  should  be  made  of 
this  instrument  either  at  law  or  in  equity,  and  made  a  de- 
cree accordingly,  prefacing  it  with  a  declaration,  "  that,  re- 
gard being  had  to  the  agreement,  it  would  be  contrary  to 
equity  to  compel  the  trustees,  or  the  persons  beneficially 
interested  under  the  will,  to  carry  it  into  execution."  On 
a  subsequent  application  by  the  defendant  for  leave  to  file 
a  bill  of  review,  on  the  ground  of  being  taken  by  surprise 
by  the  evidence  of  one  of  his  witnesses,  Lord  Eldon  point- 
edly "disavowed"  any  intention  to  rest  his  decree  upon 
that  evidence,  or  to  have  made  any  other  decree  if  that  tes- 
timony had  not  been  part  of  the  evidence  (c). 

SSBT^  4.  If  one  party  think  that  he  has  purchased  bond  fide  what 

SiS^t   ^^^^  ^^^^^  P^^y  thought  he  had  not  sold,  this  is  a  ground 

<6)   WUlan  ▼.  WiUan,  16  Ves.  84.  (r)  Id.  89. 
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to  set  aside  the  contract,  in  order  that  neither  party  may  the  other 

,  JT        ./  .f     thouffhthe 

be  damaged, — as  it  would  be  impossible  to  say  that  one  shall  >»*  ^^  »*^ 
be  forced  to  give  that  price  for  part  only,  which  he  intend- 
ed to  give  for  the  whole;  or  that  the  other  shall  be  obliged 
to  sell  the  whole  for  a  consideration  which  he  intended  to 
be  the  price  of  part  only  (d). 

5.  Upon  this  principle,  perhaps,  may  be  explained  a  saio  or  are- 
case  (e)  which  has  met  with  some  disapprobation.     The  ^^^h  hu 

^  '  ^^  heeaberred. 

sale  was  of  a  remainder  expectant  on  an  estate  tail,  both 
parties,  under  a  mistake,  considering  that  the  remainder 
had  not  been  barred.  In  point  of  fact,  a  recovery  had  been 
suffered  before  the  contract  The  Court,  on  the  ground  of 
mistake,  set  it  aside,  releasing  the  purchaser  from  a  bond 
which  he  had  given  for  the  purchase-money,  and  compelling 
the  seller  to  repay  the  interest  which  he  had  received. 

6.  When  a  party  having  a  right  to  an  estate  purchases  it  ^IJJJJ^P"" 
from  another  person,  in  ignorance  of  his  own  title,  the  ven-  ©^  «*»*«. 
dor  will  be  compelled  to  refund  the  purchase-money,  with 
interest  from  the  time  of  filing  the  bill,  although  there  may 

not  appear  to  be  any  fraud.  Thus,  in  Bingham  v.  Bing-t 
ham  (/),  one  B.,  among  other  things,  devised  an  estate  tail 
in  certain  lands  to  D.,  his  eldest  son  and  heir,  limiting  the 
reversion  in  fee  to  his  own  heirs.  D.  left  no  issue,  but  de- 
vised the  estate  to  the  plaintiff  in  fee.  The  bill  stated,  that 
the  latter,  being  ignorant  of  the  law,  and  persuaded  by  the 
defendant,  and  his  scrivener  and  conveyancer,  that  D.  had 
no  power  to  make  such  devise,  and  being  also  subjected  to 
an  action  of  ejectment,  purchased  the  estate  of  the  defend- 
ant for  80Z.,  and  that  it  was  conveyed  to  him  by  lease  and 
release.  The  bill  was  to  have  this  money  repaid  with 
interest.     The  defendant,  by  his  answer,  first  of  all  insist- 

(<0  CalverUy  ▼.  WUlianUy  1  Ves.  jon.       1 35. 
210.  (/)  1  Ves.  wn.  126;  and  see  Mr. 

(a)  Hitckeock  y.  Giddingt,  4  Price,       Belt's  Suppl.  79. 
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ed  that  D.  had  no  power  to  make  such  devise;  bat  if  he 
hady  he  Qiged  thai  the  plaintiff  should  have  '^  been  better 
advraed  before  he  parted  with  his  money,  for  that  all  pur- 
chases were  at  the  peril  of  the  purchaser.''  The  decree  was 
for  the  money,  with  interest  and  costs  (g). 


wliatltfa 
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Fraud 

7.  If  a  party  represent  as  true  that  which  he  knows  to 
be  false,  that  is  legal  fraud,  and  every  contract  founded  on 
such  a  representation  is  void,  both  at  law  and  in  equity  (a). 


(ff)  See  further,  as  to  the  effect  of 
mistake,  Colyer  ▼.  Oay,  7  Bear.  188; 
Neap  T.  Abbott,  1  Ca.  t.  Cott.  362;  S. 
G,  C.  P.  Coop.  333;  0km  T.  WMtaker, 
1  De  O.  &  S.  83;  &  a,  2  Ph.  338; 
Manser  v.  Backt  6  Hare,  443. 

(a)  It  was  laid  down  by  Sir  James 
Mansfield^  C.  J.,  at  Nisi  Piiua  (Schnei- 
der r.  Heath,  3  Camp.  506),  that  **  it  sig^ 
nifies  nothing,  whether  a  man  represents 
A  thing  difierently  from  what  he  knows 
it  to  be,  or  whether  he  makes  a  repre- 
sentation which  he  does  not  know  at  the 
time  to  be  true  or  felse,  i^  in  point  of 
feet,  it  turns  out  to  be  &Ise.^*  But  this 
notion  has  now  been  effectually  set 
9side.  In  order  that  a  representation  be 
fraudulent,  it  must  be  fidse  within  the 
knowledge  of  the  party  making  it  **  It 
is  fraud  in  law,  if  a  party  makes  a  re- 
presentation which  he  knows  to  be 
false,  and  injury  ensues,  although  the 
motive  from  which  such  misr^resenta- 
tion  proceeded  may  not  have  been 
bad:"  {Per  Tindal,  C.  J.,  Foster  y. 
Charles,  7  Bing.  106):  and  see  PolhiU 
V.  Walter y  3B.  &  Ad.  1 14 ;  Etxtns  v.  CW- 
Uns,  5  Q.  6.  804,  where  Tindal,  C.  J., 
very  clearly  states  the  law  on  this  sub- 
ject, and   explains  and   distinguishes 


PasUn  v.  Freemany  8  T.  R.  51,  and 
Hatfcraft  v.  Creasy,  2  East,  92;  Bar- 
Ujf  V.  Walford,  9  Q.  B.  197;  WUson  v. 
Short,  17  L.  J.,  Chanc,  289;  MMrray 
▼.  Mann,  2  Exch.  538.  And  see  fur- 
ther, Pickard  y.  Sears,  6  A.  &  E.  474; 
Gregg  v.  Wells,  10  A.  &  E.  98;  />«- 
man  v.  Coots,  2  Exch.  656;  Brook  y. 
Rawl,  19  L.X,  Exch.,  114;  AMin  ▼. 
WhUe,  Holt,  387;  and  Waison  t.  Pod- 
son,  15  Jur.  1112,  where  a  very  clear 
definition  of  legal  fraud  is  given  by 
Parks,  B. 

It  is  immaterial  what  the  motire 
may  be,  whether  to  benefit  himself  or 
a  third  party,  whether  good  or  bad: 
if  the  representation  be  fiilse  with- 
in the  knowledge  of  the  party  mak- 
ing it,  and  injurious  to  tlie  party  to 
whom  it  is  made,  it  is  fraud  in  the 
legal  acceptation  of  the  term:  (lb.;  S. 
P.  PolhiU  V.  Walter,  3  B.  &  Ad.  124). 
**  In  my  opinion,^  says  Lord  CoUenham, 
speaking  with  reference  to  the  liabiU^ 
of  a  surety,  **  there  may  be  a  case  of 
improper  concealment,  or  non-communi- 
cation of  facts  which  ought  to  be  com- 
municated, which  would  affect  the  situa- 
tion of  the  parties,  even  if  it  were  not 
wilful  and  intentional,  and  with  a  Tiew 
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The  leading  case  on  the  effect  of  sach  misrepresentation  g|^^^ 
as  a  ground  for  rescinding  the  contract  is  Ekins  v.  Trt^  ikimmm 


to  the  advantage  the  parties  wen  to  ce* 
ceire :  "*  (RaOtan  v.  MaUiewt^  U  C.  & 
F.d4]).     In  Ormndr.BM^iUM. 
&  W.  661),  whieh  wai  an  action  againat 
dealers  in  cotton  for  representing  cer- 
tain samples  as  fiiir,  which  were  not  so, 
the  Court  kid  down  the  rule  on  this 
subject  as  follows: — **  The  rule  which 
is  to  be  derived  from  all  the  cases  ap- 
pears to  us  to  be,  that,  where  upon  the 
sale  of  goods  the  purchaser  is  satisfied 
without  requiring  a  waRanty(which  is  a 
matter  for  his  own  consideration),  he 
cannot  recover  upon  a  mere  representa- 
tion of  the  quality  by  the  seller,  unless 
he  can  shew  that  the  representation  was 
founded  in  fraud.     If^  indeed,  the  re- 
presentation was  fiilse  to  the  knowledge 
of  the  party  making  it,  this  would  in 
general  be  conclusive  evidence  of  fraud; 
but  if  the  representation  was  honestly 
made,  and  believed  at  the  time  to  be 
true,  although  not  true  in  point  of  fiict, 
we  think  this  does  not  amount  to  fraud 
in  law;  but  that  the  rule  oioaoeat  emp' 
tor  applies,  and  the  representation  itself 
does  not  fomish  a  ground  of  action: 
and  although  the  cases  may,  in  appear- 
nnee,  raise  some  difficult  as  to  the  ef- 
fect of  a  folse  assertion  or  representation 
of  title  in  the  seller,  yet  it  will  be  found, 
on  examination,  that  in  each  of  these 
cases  there  was  either  an  assertion  of 
title  embodied  in  the  contract,  or  a  re- 
presentation of  title  which  was  folse  to 
the  knowledge  of  the  seller.^ 

The  principle,  that,  to  *^  constitute  a 
fraudulent  representation,  there  must 
be  personal  knowledge  of  its  folsehood 
by  the  party  making  it,  is  curiously  il- 
lustrated in  ContfoU  v.  Fowhe  (6  M.  & 
W.  358).  The  plainti£f  having  employed 
C,  an  agent,  to  let  a  ready  furnished 
house,  the  defendant,  while  in  treaty 


about  it,  aaked  C.  whether  *^  there  was 
anythingobjectionable  about  the  house  ;^ 
to  which  he  answered  "nothing  what- 
ever;** and  after  some  farther  negotift- 
tion  agreed  to  take  the  house,  and  sign- 
ed an  agreement.     The  day  afrer,  the 
defendant  discovered  that  the  adjoin- 
ing house  was  a  brothel,  and  immedi- 
ately gave  notice  that  he  would  not  take 
possession.    The  phuntiff  brought  an 
action  on  the  contract:  fraud  and  covin 
were  pleaded.    It  appeared  on  the  evi- 
dence, that  the  plaintiff  knew  of  the  ex- 
istence of  the  brothel,  for  it  was  shewn 
thatjie-  had  been  concerting  measures 
with  his  neighbours  as  to  the  best  means 
of  putting  it  down,  but  that  C,  the 
agent,  did  not    The  Court  of  Exche- 
quer (Lord  Ahimger  cftcs.),  held  that 
these  focts  were  not  sufficient  to  sustain 
a  charge  of  fraud,  *^  where  neither  party 
had  committed  any, — ^ihe  principal,  be- 
cause, though  he  knew  the  foct,  he  was 
not  cognisant  of  the  representation  be- 
ing made,  nw  ever  directed  the  agent 
to  make  it;  nor  ike  agent,  because^ 
thoQgh  he  made  a  misrepresentation,  he 
did  not  know  it  to  be  one  at  the  time  he 
made  it,  but  gave  his  answer  hcmt  fiiU** 
(Per  Ald&rmm,  B.).    **  Each  person,'* 
said  Parke,  B.,  "is  innocent,  because 
the  plaintiff  makes  no  false  representa- 
tion, and  the  agent,  though  he  makes  one, 
does  not  know  it  to  be  felse;  and  it 
seems  to  me  to  be  an  untenable  proposi- 
tion, that,  if  each  be  innocent,  the  act  of 
either  or  both  can  be  a  fraud.**    A  case 
supposed  to  be  similarly  circomstaneed, 
(Ftdler  V.  Wilton,  3  Q.  B.  58,  68)^ 
came  subsequently  before  the  Court  of 
Queen*S  Bench.     The  fiicts  were  as- 
sumed to  be, "  that  the  seller,  the  owner 
of  a  house  in  the  dty,  employed  her  atr 
tomey  to  put  it  in  a  course  of  being 
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sham,  which  is  thus  reported  by  Leviaz  (6) :  '^The  plaintiff 
and  defendant  were  in  treaty  for  the  sale  of  a  messuage; 
the  defendant  falsely  and  fraudulently  affirmed  'twas  let 
at  422.  per  annum,  whereto  the  plaintiff,  adhibens  fidenif 
gave  him  5001  for  it,  where  in  truth  'twas  let  at  S2L  per 
annum  only.  After  verdict  for  the  plaintiff,  it  was  moved,  ^ 
in  arrest  of  judgment,  that  the  action  did  not  lie  for  saying 
that  a  thing  is  of  greater  value  than  it  is,  without  war- 
ranty; no  more  will  it  lie  for  saying  that  it  is  demised  for 
more  than  in  truth  it  is, — ^for  the  party  might  inform  him- 
self from  the  tenant,  and  a  warranty  will  not  bind  a  man 
in  a  thing  that  is  apparent:  as,  to  warrant  that  a  horse 
hath  both  his  eyes,  when  he  is  apparently  blind  of  one  of 
J^hem.  But,  Per  Curianiy  though  an  action  will  not  lie  for 
saying  that  a  thing  is  of  greater  value  than  it  is  (nor,  by 
Wyndham,  is  it  perjury  to  swear  it,  because  value  consists 
in  judgment  and  estimation,  wherein  men  many  times  dif- 


sold  by  auction.    He  described  it  to  were  of  opinion,  that  the  principal  and 

the  auctioneer  as  being  *^  free  from  rates  his  agent  were  for  this  purpose  cmn- 

and  taxes;"*  and  it  was  bought  by  the  pletely  identified,  and  the  question  was 

phiintiff  on  that  representation  for  600^  not,  What  was  passing  in  the  mind  of 

It  was  in  foot  subject  to  rates  and  taxes,  either?  but,  Whether  the  purchaser 

amounting  to  above  1 6/.  on  a  rent  of  was,  in  point  of  fiict,  deceived  by  them 

1002.    After  the  purchase  had  been  or  either  of  them?    The  agent  was  not 

completed,  the  purchaser  disooTeied  this  indeed  instructed  to  make  any  repte- 

fiut,  and  brought  an  action  on  the  case  sentation  specifically  on  the  subject  of 

for  a  firaudulent  misrepresentation  of  rates  and  taxes;  but  he  could  not  sell 

the  value  of  the  house.     The  seller  the  house  without  describing  it,  and  he 

had  made  no  representation  at  all,  and  described  it  untruly  in  a  material  pomt. 

the  attorney  who  made  it  did  not  know  By  his  fiiUe  statement,  the  plaintiff  waa 

that  it  was   fiilse."    On  these  fiicts,  induced  to  part  with  his  money  to  the 

which  raised  a  question  identical  with  defendant,  who  could  not  be  allowed  to 

that  in  Comfoot  v.  Fowh^  the  Court  of  retain  it     From   this  decision  there 

Queen*s  Bench  refused  to  follow  the  de-  was  a  writ  of  error  to  the  Exchequer 

cision  of  the  Court  of  Exchequer,  adopt-  Chamber,  but  unfortunately  the  fiKta, 

ing  the  view  which  had  been  taken  by  as  stated  in  a  special  verdict,  on  which 

Lord  Abuser,  namely,  **  that,  whether  it  was  agreed  that  the  case  should  be 

there  was  moral  fraud  or  not,  if  the  aigued,  did  not  raise  the  point  which  we 

purchaser  was  actually  deceived  in  his  have  been  considering, 

bargain,  the  Uw   will  relieve  him,'*  (6)  2  Lev.  102. 
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fer) ;  jet  to  affirm  that  a  thing  is  demised  for  more  than  it 
is,  is  a  falsity  in  his  own  knowledge,  and  the  partj  who  is 
deceived  maj  for  such  deceit  have  an  action ;  for  perhaps 
the  lease  is  by  parol,  or  the  tenant  will  not  inform  the 
purchaser  -what  rent  he  gave/' 

The  principle  involved  in  the  case  just  stated,  that  a  rrindpiees. 
contract,  founded  on  a  representation  false  within  the  ^^r^rn- 
knowledge  of  the  party  making  it,  is  void,  is  however  sub- 
ject to  one  most  important  qualification.     If  the  party,  to  QaaMcation 
whom  it  is  made,  do  not  rely  upon  it,  but  make  inquiry  cipi&  ^ 
for  himself,  the  principle  no  longer  applies;  for  a  party 
cannot  be  deceived  by  a  representation  in  which  he  has 
placed  no  trust.     If  he  inquire  for  himself,  the  law  ap- 
plies the  maxim  caveat  emptor,  and  it  is  immaterial  whe- 
ther the  representation  was  true  or  false,  or  whether  the 
party  making  it  knew  it  to  be  false  or  not.     These  prin-  Doctrine  or 
ciples  were  distinctly  laid  down  by  Lord  RoU  in  Lysney  Lvm^y-aa- 
V.  Selby  (c),  the  second  great  authority  on  the  subject    In 
that  case,  also,  the  vendor  had  made  an  untrue  represent- 
ation of  the  amount  of  the  rent,  by  reason  whereof  the 
purchaser  had  been  induced  to  give  a  much  larger  sum 
than  he  would  otherwise  have  dona     Lord  HoU,  resting 
himself  on  the  authority  of  the  case  which  has  just  been 
stated,  laid  it  down,  that,  ''if  the  vendor  gives  in  a  parti- 
cular of  the  rents,  and  the  vendee  says,  he  will  trust  him 
and  inquire  no  farther,  but  rely  upon  his  particular;  there, 
if  the  particular  be  false,  an  action  will  lie;  but  if  the 
vendee  will  go  and  inquire  farther  what  the  rents  are, 
there  it  seems  unreasonable  he  should  have  any  action, 
though  the  particular  be  false,  because  he  did  not  rely 
upon  the  particular."    It  was  upon  this  qualification  of  sonwe  of 
the  general  principle  that  the  great  case  of  Small  y.APt  hm-tetenm 
wood  was  finally  decided;  and  it  was  from  not  paying  due  Attwooo.  ' 

(o)  Lord  Raymond,  1118. 
B  B 


r.  Stevens. 
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regard  to  it,  that  Lord  Lyndhurst,  in  his  memorable  judg- 
ment on  the  original  hearing,  miscarried.    The  whole  rule 
maj  be  thus  stated :   If  a  vendor  make  a  representation  as 
to  the  subject-matter  of  sale,  false  within  his  own  know- 
ledge, and  the  purchaser  contract  on  the  faith  of  that  re- 
presentation, the  contract  is  void;  but  if  the  purchaser  do 
not  contract  on  the  faith  of  that  representation,  but  make 
inquiry  for  himself,  the  contract  is  valid  notwithstanding 
that  misrepresentation,  because  he  was  not  deceived  by 
it    The  second  branch  of  the  rule  was  wholly  disregarded 
by  Lord  Lyndhurst,  and  hence  the  error  into  which  his 
Lordship  felL 
The  doctrine       After  the  lapsc  of  upwards  of  a  century  and  a  half  the  sub- 

tit  FiVtrunt  v 

seunf  ^d^    ject  again  came  up  in  DobeU  v.  Stevens  (d).  There  the  sub- 
ject of  sale  was  a  public-house.  The  vendor,  while  the  treaty 
forthepurchase  was  going  on, had  made  false  representations 
as  to  the  amount  of  business.     It  appeared,  however,  that 
his  books  were  in  the  house  at  the  time  of  the  treaty,  and 
might  have  been  inspected  by  the  purchaser,  and  that  they 
would  have  shewn  the  real  quantity  of  spirits  and  porter 
sold  in  the  house.     He  did  not,  however,  examine  them. 
A  written  contract  was  afterwards  drawn  up,  and  an  as- 
signment of  the  house  was  executed;  but  neither  of  these 
instruments  contained  any  mention  of  the  seller's  repre- 
sentation.   The  purchaser  having  brought  an  action  to 
recover  back  the  price,  LitUedaie,  J.,  left  it  to  the  jury  to 
say  whether  the  representation  was  fraudulent;  and  they 
found  a  verdict  for  the  plaintiff.     On  a  motion  for  a  new 
trial,  Abbott,  C.  J.,  said,  "If  this  motion  be  sustainable  at 
all,  it  must  be  sustainable  on  the  ground  that  evidence  of 
a  fraudulent  or  deceitftil  representation  could  not  be  re- 
ceived, inasmuch  as  it  was  not  noticed  in  the  written 
agreement,  or  in  the  conveyance  which  was  afterwards 
executed  by  the  parties.    The  case  of  Lymey  v.  Selby  is  to 

(d)  S  B.  A  C.  623. 
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the  contrary  of  that  position,  and  precisely  analogous  to  the 
present  case.  .  .  .  Here  the  plaintiff  did  rely  on  the  asser- 
tion of  the  defendant,  and  that  was  his  inducement  to  make 
the  purchase.  The  representation  was  not  of  any  matter  or 
quality  pertaining  to  the  thing  sold,  and,  therefore,  likely 
to  be  mentioned  in  the  conveyance,  but  was  altogether  col- 
lateral to  it,  as  was  the  rent  in  the  case  of  Lysney  v.  Sdbt/." 

8.  If  £:oods  have  been  obtained  by  false  pretences  (e),  Goodaob- 
with  a  preconceived  design  of  obtaining  the  goods  without  *J^- 
paying  for  them,  the  sale  is  void  (/). 

9.  Where  the  subject  of  sale  is  sold  "with  all  faults,''  sue  of  chat- 
it  is  quite  immaterial  how  many  belonged  to  it  within  the  »u  aiuw*" 
knowledge  of  the  seller,  unless  he  used  some  artifice  to  dis- 
guise them,  and  prevent  their  being  discovered  by  the  pur- 
chaser.    The  very  object  of  introducing  such  a  stipulation 

is,  to  put  the  purchaser  on  his  guard,  and  to  throw  upon 
him  the  burthen  of  examining  all  faults,  both  secret  and  ap- 
parent. In  a  contract  such  as  this,  there  is  no  fraud, 
unless  the  seller  by  positive  means  renders  it  impossible 
for  the  purchaser  to  detect  latent  faults  (g), 

10.  The  cases  in  equity  have  arisen  on  the  sale  of  land,  Gromid«on 

*       "^  '    which  eon- 

and  have  been  governed  by  exactly  the  same  principles  as  2te*ifiand 
those  on  which  the  action  of  deceit  is  founded  at  common  ^l^  '^ 

(e)  NoUe  t.  A<knn9,  7  Taunt  59;  2  154;  Schneider  v.  ffeaih.  Id  506;  Pick- 

Manh.  366.  erinff  t.  Dowton^  4  Taunt.  779,  (over- 

(/)  EaH  o/BriM  t.  WHmore^  1  ruling  MelUA  t.  MoOeux,  PetOce,  115, 

B.  &  C.  514 ;  i2»  ▼.  Freelh^  gtatod  Id.  where  Lord  KeH^on,  0.  J.,  says,  **  with 

518 ;  Feryuwn  v,  CarrinffUmy  9  B.  &  C.  all  £suilto ''  means  <*  all  fitults  unknown 

59;  Ireinff  t.  Motlej^  7  Bing.  543;  S,  to  the  plaintiff*");  Sk^herd  r.  Cbtn,  5 

C,5  Moo.  &  P.  380;  Hawse  t.  Oowe,  B.  &  Aid.  240;   Kain  r.  Old,  2  B.  A; 

R.  &  Moo.  414;  Load  v.  Greenj  15  M.  C.  634;    Ta^hr  r.  Bidtem,  20  L.  J., 

&  W. 216;  Wkiie  ▼.  Gardner,  Leg.  Obs.  Ezch.,  21,  16  L.  T.,  154,  a  Tessel  sold 

xlii.  55,  15  Jur.  630.    And  see  Bead  as  "*  a  teak-buill  ship,"*  the  vendor  not 

y.  Hutddneon,  8  Camp.  352;  /fe*  ▼.  to  be  liable  for  •*any  defect,  fiiult,  or 

Jackson,  Id.  370.  error  whatever." 

[g)  BafflehoU  r.  WklterSy  3  Camp. 

bb2 
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law.  To  set  aside,  the  sale  in  a  Court  of  equity,  it  must 
have  been  founded  in  firaud  (h),  that  is  to  say,  on  a  repre- 
sentation false  within  the  knowledge  of  the  yendor,  and 
the  Tendee  must  have  relied  upon  that  representation ;  for 
if  he  had  made  inquiry  for  himself,  the  Courts  then  consider 
the  contract  as  being  founded  upon  the  result  of  his  in- 
quiries, and  not  on  the  deceit  practised  by  the  vendor. 
This  proposition  is  illustrated  by  three  memorable  cases: 
Edwards  v.  M'Leay  (i),  Small  v.  AttuH>od  (ifc),  and  Oibson  v. 
D'Este  (Q.  The  first  and  third  of  these  cases  depend  upon  the 
former  part  of  this  proposition ;  the  second  depends  upon  the 
latter.  In  Edwards  v.  M^Leay,  a  representation,  false  within 
the  knowledge  of  the  vendor,  was  established  by  the  evi- 
dence: in  Qibson  v.  D'Este  there  was  a  representation  un- 
true in  point  of  fact,  but  the  evidence  was  considered  to  be 
insufficient  to  shew  that  it  was  so  within  the  knowledge  of 
the  vendor.  In  Small  v.  Attwoody  the  vendees  never  trusted 
at  all  to  the  representations  of  the  vendor.  Having  regard 
to  these  considerations,  these  cases  may  be  read  in  the  ori- 
ginal reports  with  facility,  and  studied,  especially  SmaU  v. 
Attwood,  in  their  details  with  great  advantage.  All  that 
can  be  attempted  here  is  to  give  a  mere  outline  of  them. 

(h)  If  the  contract  be  completed  by  purchaser,  having  given  him  poweinoii 

the  payment  of  the  purchase-money  of  the  estate,  and  a  title  which  he  him- 

and  the  execution  of  the  conyeyance  by  self  had  previously  improved :  (T%imas 

all  necessary  parties,  and  the  purchaser  v.  P<weil,  2  Coz,  3d4).    And  the  prm- 

be  afterwards  evicted  by  a  title  to  which  ciple  is  the  same  where  the  money  has 

the  covenants  do  not  extend,  he  cannot  been  invested  in  the  names  of  Ini*- 

recoverhispnrchase-money  either  atlaw,  tees, — ^ihe  purchaser,  having  taken  his 

(Cr^$  t.JRmcU^  6  T.  R.  606;  Bne  v.  covenants  for  tide,  must  rely  on  them, 

Jlolbeck,  Dongl.  654),  or  in  equity,  (Ser-  and  he  has  no  lien  on  the  money  in  the 

jeaM<3fay»afrf*foas0,2Freem.l;&a,  hands  of  the  trustees:  {Oator  t.  Earl  tff 

8  Swanst.  651) ;  and  it  makes  no  differ-  Pembrohey  2  Bro.  C.  C.  282).  And  see 

ence  whether  the  purchase-money  has  /Tarrfii^ v.iVe&Aof7>«,NeIs.Ch.Rep.]I8; 

been  actoally  paid  or  only  secured;  nor  WUkuutM  v.  Fmoket^  9  Hare,  198, 692. 
that  the  purchase  is  made  under  a  de-  (t*)  6.  Coop.  308;  2  Swanst.  287. 

cree,  and  the  money  still  in  Court,  to  be  (Jfc)  Younge,  407;  6  C.  &  F.  234. 

applied  pursuant  to  it,  on  the  ground  (Q  2  Y.  &  C.  C.  C.  542;  8,  C  nom. 

that  the  Court  has  done  all  it  can  for  the  Wtldf  v.  GUmm  1  H.  L.  Cas.  603. 
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1 1.  In  Edwards  v.  M^Leay  (m),  it  appeared  that,  in  1 781,  conveyance 
Thornton,  the  owner  of  a  house  on  Clapham  Common,  se-  **'     *"  ^ 


parated  a  piece  of  ground  from  the  common;  it  was  first  *■**"?"*<> 

,  ,  the  title  to 

inclosed  with  a  slight  fence  or  low  paling,  a  passage  across  JJJJ^®'**** 
it  being  left  open;  the  fence  or  low  paling  was  afterwards 
raised,  and  finally  the  whole  encroachment  was  surround* 
ed  with  a  brick  wall.  In  1808,  twenty-seven  years  after 
this  encroachment^  Thornton  sold  to  the  defendants,  Mal- 
colm, Prescott,  M'Leay,  and  others.  Part  of  the  fore-court 
and  of  the  driving  way  leading  up  to  the  house,  and  the 
whole  of  the  ground  upon  which  the  coach-house  and 
stables  stood,  formed  part  of  the  encroachment  The 
purchasers  divided  off  a  piece  of  land  from  the  part  in- 
closed, and  leased  or  sold  it;  and  the  lessee  or  purchaser 
had  built  four  houses  upon  it  In  May,  1811,  Thornton's 
vendees  sold  the  house  with  the  coach-house,  stables,  &c., 
to  Edwards,  and  on  the  25th  of  that  month, — thirty  years 
after  the  encroachment, — conveyed  the  property  to  Edwards 
in  fee.  ''  Nothing  appeared  on  the  abstract  which  altered 
the  nature  of  the  case''  (/»).  Soon  afterwards  Edwards  dis- 
covered the  defect  in  the  title,  and  filed  a  bill  to  have  the 
contract  set  aside.  The  defendants  by  their  answer  as- 
serted, that  it  was  since  the  filing  of  the  bill  that  they, /or 
ihe  first  time,  had  heard  that  the  ground  on  which  the 
coach-house  and  stables  stood  formerly  constituted  part 
of  the  common;  but  they  admitted,  that,  ai  the  time  of 
making  the  agreement  with  the  plaintiff,  they  had  heard  it 
rumoured  in  the  parish  of  Clapham,  that  the  piece  of 
ground  on  which  the  four  houses  were  built  had  been  part 
of  the  common,  and  that  they  had  made  such  representation 
of  their  being  seised  in  fee  as  was  stated  in  the  bill  Sir  W. 
Ora/nU  M.  R,  in  a  judgment  given  after  great  consideration 
and  in  writing,  having  stated  that,  "  whether  it  would  be 

(m)  G.  Coop.  308.  (n)  See  2  Sivaust.  288. 


874  Recisionof  ike  Contract— Fraud,    [Chap.  VIIL 

a  fraud  to  offer,  as  good,  a  title  which  the  yendor  knows 
to  be  defective  in  point  of  law,  it  is  not  necessary  to  deter- 
mine. But  if  he  knows  and  conceals  a  fact  material  to 
the  validitr  of  the  title,  I  am  not  aware  of  any  principle 
on  which  relief  can  be  refused  to  the  purchaser  i^—obsenres, 
"  The  points  then  on  which  the  parties  are  at  issue,  are 
only  these  two: — ^Was  this  at  any  time  a  part  of  the  com- 
mon? Was  it  known  by  the  defendants  so  to  haye  been?" 
And  his  Honour  being  of  opinion,  upon  the  evidence,  thai 
both  questions  ought  to  be  answered  in  the  affirmative,  set 
aside  the  sale,  and  decreed  the  repayment  of  the  purchase- 
money  and  interest.  From  this  judgment  there  was  an 
appeal  to  Lord  Eldon  (o).  ''  The  case,"  said  his  Lordshi]^ 
*'  resolves  itself  into  this  question,  whether  the  representa- 
tion made  to  the  plaintiff  was  not  in  the  sense  in  which  we 
use  the  term  fraudulent?  I  am  not  apprised  of  any  such 
decision;  but  I  agree  with  the  Master  of  the  RoUs^  that,  if 
one  party  makes  a  representation  which  he  knows  to  be 
false,  but  the  falsehood  of  which  the  other  party  had  no 
means  of  knowing,  this  Court  will  rescind  the  contract" 

Conveyance  Ih  SmoM  V.  Attwood  (p),  the  suit  was  to  set  aside  the 
aitiuragh  contract  for  the  sale  of  extensive  iron  works  belonging  to 
miflTepresen.  the  defendant  Attwood.     The  proposal  for  sale  was  made 

tatfon,  the  r      r 

SJhTrSuid  V  t^e  defendant  in  the  beginning  of  May,  1825;  but  the 
"P®"***  contract  was  not  finally  signed  till  the  latter  end  of  Octo- 
ber, after  the  most  careful  and  repeated  examination  of 
Mr.  Attwood's  representations  and  estimates,  as  to  the  ca- 
pacity of  the  works  and  the  cost  of  producing  iron,  by  the 
most  skilful  and  competent  agents,  and  finally  by  a  depu- 
tation of  the  directors  themselves,  who  went  down  per- 
sonally to  examine  the  works  and  inspect  Mr.  Attwood's 
books,  and  who  had  free  access  to  every  kind  of  informa- 

(o)  2  Swan«t.  287.  (j^)  Yonnge,  407;  6  C.  &  F.  234. 
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tion  relative  to  the  subject  of  sale.     Under  this  contract 
they  entered  into  possession  and  carried  on  the  works  for 
six  months,  and  then,  finding  a  difficulty  in  raising  the 
purchase-money  (550,0001),  and  the  works  being  less  pros- 
perous than  they  had  expected,  circumstances  in  great 
measure  owing  to  the  panic  that  took  place  in  1825,  they 
got  alarmed,  and  filed  a  bill  to  set  aside  the  contract^ 
on  the  ground  that  Mr.  Attwood  had  misrepresented  the 
cost  of  producing  iron.     On  the  principles  which  have 
been  stated,  and  which  are,  at  least,  as  old  as  the  time  of 
Lord  HoU,  the  plaintiffs  had  foreclosed  themselves  of  every 
pretext  for  rescinding  the  contract.    They  had  never  trust- 
ed to  a  single  representation  of  Mr.  Attwood,  but  satis- 
fied themselves  as  to  the  accuracy  of  his  representations 
at  every  step,  by  actual  examination  of  the  works,  which 
were  the  subject  of  sale,  and  actual  inspection  of  his  books, 
to  which  they  had  the  most  uncontrolled  accesa     It  is 
clear,  therefore,  that  if  they  were  deceived  as  to  the  cost 
of  the  production  of  iron,  they  had  no  one  to  blame  but 
themselves.    They  had  before  them  the  most  ample  means 
of  arriving  at  a  just  conclusion  as  to  the  value  of  the  subject 
of  sale,  before  the  contract  was  signed.    If  they  did  not 
fully  avail  themselves  of  these  means,  that  was  their  own 
fault;  if  they  suffered  themselves  to  be  over-matched,  as 
probably  they  did  on  one  memorable  occasion  by  Attwood's 
promptitude,  this  was  only  the  advantage  gained  by  the 
superior  skill  of  the  seller,  to  which  the  buyer  must  always 
submit,  and  for  which  laws  can  give  him  no  remedy.     Not^ 
withstanding  these  very  obvious  considerations.  Lord  Lynd- 
hurst,  when  the  case  came  before  him  as  Chief  Baron,  re- 
scinded the  contract  in  the  memorable  judgment  delivered 
by  him  at  the  original  hearing, — misconceiving  the  dis- 
tinction between  a  suit  to  enforce  a  contract  and  a  suit  to 
rescind  it,  and  confounding  the  reasons  which  would  be  suf- 
ficient to  rebut  the  equity  to  a  specific  performance,  with 
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the  legal  grounds  of  fraud,  on  which  alone  the  contract 
can  be  rescinded.  On  appeal,  this  judgment  was  reversed 
by  the  House  of  Lords  (q).  Lord  Lyndkurst,  in  his  argu- 
ment, which  was  in  substance  a  repetition  of  his  judgment 
in  the  Courf  of  Exchequer,  arrives  at  the  conclusion  that 
Mr.  Attwood's  statements  were  intended  to  be  statements 
of  the  actual  cost  of  producing  iron,  and  were  untrue 
Lord  CoUenham,  C,  encountered  this  view  of  the  subject 
in  f great  detail,  and  arrived  at  the  conclusion  that  the 
object  of  Attwood's  representations  was  **  to  shew  those, 
who  were  about  to  become  purchasers,  what  they  might 
fairly  calculate  upon  as  the  result  of  the  future  working, 
to  be  derived  from  an  experience  of  what  had  taken  place 
before.^'  In  point  of  fact,  the  character  of  these  represen- 
tations, whether  meant  as  actual  estimates  or  merely  as 
averages,  is  perfectly  immaterial;  and  the  great  length  at 
which  the  point  is  argued  by  Lord  CoUenham  seems  to 
shew,  that  he  had  not  a  much  clearer  conception  of  the 
question  than  Ix)rd  LyndhursL  Whether  Attwood's  re- 
presentations were  true  or  false  was  perfectly  immaterial, 
whether  they  were  actual  or  conjectural  estimates  could 
make  no  manner  of  difference;  for  they  were  never  relied 
on.  This  was  the  real  point  in  the  case,  and,  of  the  law 
lords  who  took  part  in  this  appeal,  Lord  Brougham  alone 
appears  to  have  appreciated  its  fall  force  and  effect  (r). 
His  Lordship's  remarkable  judgment  deserves  the  most 
carefal  study,  for  its  clear  and  dramatic  exposition  of  the 
state  of  the  law  on  this  subject 

conreyanoe        ^^  Oibson  V.  D'Este  («),  the  cstatc  was  put  up  for  sale 
amion^T^^  by  auction  on  the  31st  of  August,  1838,  in  lots,  and  the 
plaintiff  was  the  purchaser  of  the  last  lot.     The  particu- 

(q)  Lord  CoUenham^  C,  supported  by  (r)  See,  particdarly,  6  C.  &  F.  443 

Lords  Brmigham  and  Z>e«Ofs  adyising  — i47,  458 — 160,  465-6,  477 — 479. 
iU  reversal— Lords  Lffndkurtt  and  W^-  («)  2  Y.  &  C.  C.  C.  542 ;  S.  C.  on  app., 

ford  supporting  the  original  decree.  mm.  Wilde  v.  Gibeon,  1  H.  L.Cas.603. 


there  was  a 
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lars  described  this  lot  as  '^  a  mansion-house,  gardens,  and  sentAtfon^the 
pleasure  grounds,  containing  about  1a.  2b.  23p.,''  and  con-  notb^ 
tained  a  statement  that  the  purchaser  was  to  '' inclose  it  home  to  the 

'-  knowledge 

by  a  wall  or  iron  railing:"  by  the  conditions  of  sale  the  ^^'^' 
purchaser  was  not  "  to  require  or  inspect  any  title  prior  to 
the  conveyance  to  the  vendor  or  A.  R  [from  whom  she 
purchased],  or  to  reqiiire  or  inspect  the  title  to  any  of  the 
roads,  walks,  or  pleasure  grounds,  or  to  any  of  the  pre- 
mises except  the  lot  or  lots  purchased  by  him."  The  par- 
ticulars were  accompanied  by  a  plan.  It  appeared  from 
the  evidence,  that,  under  an  agreement  with  the  parochial 
authorities  of  Ramsgate,  A.  B.  was  permitted  in  the  year 
1820  to  inclose  part  of  a  public  way  or  road  called  the 
Liberty-way,  and  by  a  deed-poll  then  made,  she  declared 
that  the  way  was  so  inclosed  by  consent  of  a  vestry  meet- 
ing convened  for  the  purpose,  and  agreed  that  it  might  be 
re-opened  upon  proper  notice,  and  in  the  meantime  to  pay 
annually  58.  by  half-yearly  payments,  as  an  acknowledgment 
of  the  right  of  the  parish.  A  moiety  of  this  road,  namely, 
a  slip  of  land  three  feet  wide,  ran  along  the  north-west  side 
of  the  lot  purchased  by  the  plaintiff.  No  notice  was  taken 
of  the  road  in  the  particulars  or  the  plan.  Stones  were 
however  placed,  pursuant  to  the  arrangement  with  the 
parish,  to  mark  the  direction  of  the  road,  but  not  with 
such  prominence  as  to  suggest  to  a  purchaser  their  object 
The  contract  was  duly  completed,  and  the  purchaser  let 
into  possession.  The  first  notice  he  had  of  this  right  of 
way  was  a  claim  for  payment  of  2$.  6d  in  May,  1839, 
which  he  declined  paying ;  a  demand  was  made  for  another 
2«.  6ci  in  the  following  January,  which  he  also  refused  to 
pay.  Disputes  then  arose  with  the  parish,  who  proceeded 
to  assert  their  legal  right  of  passing  over  his  land,  and 
negotiations  were  entered  into  with  the  defendant,  which 
resulted  in  this  suit  for  setting  aside  the  conveyance  and 
repayment  of  his  purchase-money.     It  did  not  appear  that 
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the  vendor  had  personally  any  knowledge  of  the  deed  of 
1820  at  the  time  of  the  sale ;  but  her  solicitor,  who  had  the 
conduct  of  the  sale,  was  present  at  the  vestry  meeting  before 
mentioned,  and  had  for  several  years  regularly  paid  the  5s. 
yearly  as  her  agent.     On  a  careful  and  elaborate  view  of 
the  evidence  on  which  these  facts  were  established,  Yioe- 
Chancellor  Knigkt  Bruce  said:  "Can  I  hear  it  in  this  suit 
effectually  said  on  the  part  of  the  defendant,  that,  at  the 
time  of  the  auction,  she  was  ignorant  of  the  deed  of  1820, 
ignorant  of  its  continued  recognition  on  her  part,  or  igno- 
rant that  the  lot  sold  to  the  plaintiff  was  affected  by  the 
Liberty-way, — ^was  clogged  and  hampered  in  its  enjoy- 
ment in  a  manner  that  the  particulars  and  conditions^  and 
the  annexed  plan,  did  not,  and  were  not  intended  to  repre- 
sent?   I  am  of  opinion  that  I  cannot:  and  that  the  con- 
tract and  its  completion  took  place  under  concealment 
from  him,  and  substantially  under  misrepresentation  to 
him,  of  material  facts  within  the  knowledge  of  the  de* 
fendant,  or  of  her  agent,  whose  knowledge  for  the  present 
purpose  must  be  held  equivalent  to  her  knowledge,  but 
not  within  the  knowledge  of  the  plaintiff,  he  also  being,  in 
the  sense  in  which  the  expression  has  been  used  by  Lord 
Eldon  with  reference  to'  a  question  of  the  present  kind, 
without  the  means  of  knowing  the  true  state  of  these  facts. 
For  that  he  might  have  inquired,  and  learned  the  truth 
by  inquiry,  is  nothing,  if  there  was  not,  as  I  think  there 
was  not,  any  circumstance,  which,  considering  what  he 
was  told  by  the  party  contracting  with  him,  was  sufficient 
to  apprise  or  warn  him  of  the  necessity  or  propriety  of  any 
such  inquiry."    This  decree  was  reversed  by  the  House  of 
Lords  on  the  following  grounds,  which  appear  to  be  conclu- 
sive.   "  The  bill  in  this  case,"  observed  Lord  OottewAaw,  C, 
^*  imputes  direct  fraud,  consisting  in  this,  that  the  defend- 
ant, at  the  time  of  the  sale,  knew  the  contents  of  the  deed 
of  1820,— that  the  Liberty-road  passed  over  the  portion  of 
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land  purchased  bj  the  plaintiff— and  fraudulently  conceal- 
ed from  the  plaintiff  the  knowledge  of  that  deed,  and  of  that 
fact.  The  payment  of  the  2s.  6cL  to  the  parish  of  St  Law- 
rence, and  to  the  liberty  of  Ramsgate,  is  not  charged  as 
amounting  to  a  knowledge  of  the  road,  but  only  as  evidence 
of  knowledge  of  the  deed.  The  fraud  imputed  is  personal 
and  direct;  but  the  language  of  the  decree  abstains  from 
affirming  any  such  case,  and  the  Yice-Chancellor  in  his 
judgment  disclaims  any  intention  of  supporting  the  decree 
upon  the  affirmative  of  such  imputation,  which  was  indeed 
impossible,  the  truth  of  such  imputation  having  been  dis- 
tinctly disproved  by  the  evidence  on  both  sides.  The  deed 
of  1820  never  was  in  the  possession  of  the  defendant,  and 
there  is  not  only  no  proof  of  her  having  had  any  know- 
ledge of  the  deed  or  of  its  contents,  before  the  sale  and 
conveyance  was  made  to  the  plaintiff,  but  the  contrary  is 
clearly  proved,  and  no  attempt  is  made  to  establish  such 
alleged  knowledge ''(0 ''  As  to  these  payments,  [the  an- 
nual payments  of  2«.  6(L  each  to  the  parish  of  St.  Lawrence 
and  the  liberty  of  Bamsgate,]  I  must  observe  that  there  is 
not  sufficient  evidence  that  the  defendant  knew  that  such 
payments  had  been  made,  and  none  that  she  knew  for 

what  they  were  made.'' "  It  is  true,  that  the 

deed,  if  it  had  been  in  the  possession  of  the  defendant, 
and  the  payment,  if  known  to  her,  might  have  amount- 
ed to  constructive  notice,  being  sufficient  to  put  a  party 
upon  inquiry.  The  effect  of  constructive  notice  in  cases 
where  it  is  applicable,  as  in  contests  between  equities  of 
innocent  parties,  is  sufficiently  severe,  and  is  only  resorted 
to  from  the  necessity  of  finding  some  ground  for  giving 
preference  between  equities  otherwise  equal:  but  this  is 
the  first  time  I  ever  knew  it  applied  in  support  of  an  im- 
putation of  direct  personal  fraud  and  misrepresentation. 
The  two  things  cannot  exist  together — there  can  be  no 

<0  1  H.  L.  Cat.  621. 
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direct  personal  fraud  without  intention,  and  there  can  be 
no  intention  without  knowledge  of  the  fact  concealed  or 
misrepresented;  and  if  there  be  knowledge,  the  case  of 
constructive  notice  cannot  arise;  it  would  be  absorbed  in 
the  proof  of  knowledge.    It  must  be  observed,  that  there 
is  not  in  this  case  any  misrepresentation  or  statement 
in  the  nature  of  a  warranty — the  utmost  that  has  or 
can  be  alleged  is,  that  there  was  a  dealing  with  the  pro- 
perty, particularly  with  respect  to  the  covenant  to  build  a 
wall,  inconsistent  with  there  being  any  right  of  way — but 
no  statement  or  warranty  that  there  was  not  a  right  of 
way,  a  distinction  important  to  be  borne  in  mind,  when 
this  case  is  compared  to  actions  for  deceit;  in  which,  un- 
der such  circumstances,  the  adenier  is  the  essence.''  .  .  . 
"  If,  therefore,  the  right  of  way  complained  of  by  the  plain- 
tiff had  been  proved — which  it  is  not — ^and  if  the  case  re- 
lied upon  had  been  properly  stated  in  the  bill — ^which  it  is 
not — ^the  case  would  have  come  to  this,  that  the  defendant 
had  no  knowledge  of  the  fact  complained  of,  but  had  with- 
in her  reach  means  of  such  knowledge.    That  is  construc- 
tive notice  of  a  fact,  not  consistent  indeed  with  the  mode 
of  dealing  with  the  property,  but  as  to  which  no  repre- 
sentation of  any  kind  took  placa   And  the  question  would 
arise,  whether  such  circumstances  would  entitle  the  pur- 
chaser to  have  a  completed  purchase  set  aside.     It  has  not 
been,  and  cannot  be,  contended  that  it  could.''    His  Lord- 
ship, therefore,  being  of  opinion  that  the  evidence,  at  the 
most,  proved  only  constructive  notice  of  the  fact,  upon  the 
non-communication  of  which  the  plaintiff  sought  to  set 
aside  his  completed  purchase;  and  that  nothing  short  of 
positive  knowledge  could  be  sufficient  for  that  purpose; 
and  the  other  law  Lords  concurring,  the  bill  was  dismiss- 
ed with  costs. 
Sir  E.  Suffden  (u)  has  examined  this  case  in  detail,  with 

(•»)  Sugd.  H.  of  L.  614. 
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his  usual  astuteness  and  great  legal  learning,  and,  in  an 
argument  which  is  forensic  rather  than  judicial,  arrives  at 
the  opinion  that  the  House  of  Lords  was  wrong.  It  seems, 
however,  impossible  to  shake  Lord  GoUenharrts  conclusion 
— ^that  the  evidence,  however  high  a  case  of  constructive 
notice  it  might  raise,  did  not  fix  the  vendor  with  personal 
knowledge  of  the  fact,  on  the  concealment  of  which  it  was 
sought  to  rescind  the  contract 
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Note  I. 


Sales  hy  the  Court  under  the  recerU  StcUutea  and  Orders, 

Tfim  practice  of  the  Court  of  Chancery  has  hitherto  been  to 
direct  a  sale  upon  a  decree  or  decretal  order  only;  but  the  Court 
is  now  empowered  at  any  time,  after  the  institution  of  a  suit  "  in 
relation  to  real  estate,"  to  direct  the  same  to  be  sold,  if  it  appear 
to  the  Court  "that  it  will  be  necessary  or  expedient,  that  the 
said  real  estate  or  any  part  thereof  should  be  sold  for  the  purposes 
of  such  suit;"  and  "any  party  to  the  suit  in  possession  of  such 
estate,  or  in  receipt  of  the  rents  and  profits  thereof,  shall  be  com- 
pelled to  deliver  up  such  possession  or  receipt  to  the  purchaser  or 
such  other  person  as  the  Court  shall  direct"*  (a). 

For  the  purpose  of  simplifying  the  proceedings  as  to  the  title,  an 
abstract  of  it  is, "  with  the  approbation  of  the  Court,**  to  be  laid  be- 
fore one  of  the  conveyancing  counsel,  to  be  approved  by  the  Court, 
for  his  opinion  thereon,  in  order  that  the  Court  may  be  the  be1>- 
ter  enabled  to  give  directions  respecting  the  conditions  of  sale 
and  other  matters  connected  with  it;  and  the  time  for  the  deli- 
very of  the  abstract  is  to  be  specified  in  the  conditions  of  sale  (5). 
The  counsel  whose  opinion  will  be  taken  upon  the  title  will,  of 
course,  in  the  absence  of  special  circumstances,  be  one  of  those 
appointed  under  the  powers  contained  in  the  15  <fe  16  Yict.  c. 
80  (c).  The  object  of  these  provisions  obviously  is,  to  prevent,  as 
&r  as  possible,  delay  and  its  incidental  expenses  in  carrying  into 
effect  the  order  for  sale,  and  also,  as  fiair  as  possible,  to  reUeve  the 
Court  from  the  discussion  of  questions  as  to  title, — an  important 

(a)  15  k  16  Vict.  c.  86,  i.  55.  (5)  Id.  s.  56.  («)  Sect.  41. 
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point,  now  that  the  Gonrt  itself  must  decide  upon  the  title  in- 
stead of  referring  it  to  the  Master. 

The  Judge  is  now  substituted  for  the  Master  in  the  order  for 
sale  (d).  And  where  an  order  is  made  directing  any  property  to 
be  sold,  unless  otherwise  provided,  the  same  is  to  be  sold  with 
the  approbation  of  the  Judge  to  whose  Court  the  cause  or  matter 
is  attached,  to  the  best  purchaser  that  can  be  got  for  the  same,  to 
be  allowed  by  such  Judge;  and  all  proper  parties  are  to  join 
therein  as  such  Judge  shall  direct  (e). 

Under  the  former  practice,  there  were  two  advertisements  of 
sale,  each  of  which  required  the  aUooeUur  of  the  Master,  and  was 
inserted  in  the  Gazette,  and  in  such  London  and  provincial  pa- 
pers as  the  Master  might  approve  of  The  time  of  sale  was  stat- 
ed only  in  the  second  or  peremptory  advertisement,  having  been 
previously  fixed  by  the  Master  with  the  approbation  of  the  par- 
ties to  the  cause.  But  now  the  first  advertisement  is  to  be 
peremptory,  and  only  one  is  to  be  issued,  unless,  for  any  special 
reason,  it  may  be  thought  necessary  to  issue  a  second  or  further 
advertisements;  and  any  advertisement  may  be  repeated  as  many 
times  and  in  such  papers  as  may  be  directed  {/),  The  advertise- 
ment is  to  be  prepared  by  the  solicitor  who  has  the  prosecution 
of  the  order,  and  submitted  to  the  chief  clerk  for  approval,  and, 
when  approved,  to  be  signed  by  him ;  and  such  signature  is  to 
be  sufficient  authority  to  the  printer  of  the  Gazette  to  insert  the 
same  {g). 

The  parties  interest^  in  lands  authorised  to  be  sold,  not  nn- 
frequently  comprise  the  following  classes  of  persons:  fiisty  in- 
cumbrancers anterior  to  the  institution  of  the  suit,  and  not  par- 
ties to  it;  secondly,  incumbrancers  subsequent  to  its  institution; 
and  thirdly,  married  women,  in£uits,  or  lunatics;  trustees,  some 
of  whom  may  be  abroad,  some  unwilling  to  act,  some  incapable 
of  acting,  and  sometimes  incapable  of  being  ascertained.  In  re- 
gard to  the  first  of  these  classes,  they  can  only  be  compelled  to 
join  in  the  conveyance  on  terms  of  being  paid  o£^  and  on  such 
terms  there  could  in  general  be  no  difficulty  in  procuring  their 
concurrence ;  but  in  the  state  of  the  law  as  it  existed  a  few  years 
ago,  great  delay  and  difficulty  were  frequently  experienced  and 


(d)  Ante,  p.  72. 

(e)  Gcn.Ord.  XII.,  Oct.  1852. 


(/)  Gen.  Ord.  XXXIII.,  Oct  1852. 
(Si)  Id.  XXXIV. 
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enormous  expenses  incurred  in  procuring  a  conveyance  from  the 
two  latter  classes  of  persons.  As  to  the  third  cla&%  the  provi- 
sions of  the  "  Trustee  Act,  1850"  (A),  as  extended  by  the  15  &  16 
Yict.  c.  55,  provide  the  means  of  obtaining  a  conveyance  in  al- 
most every  conceivable  contingency.  And  in  the  latter  statute, 
it  is  enacted,  that  where  a  decree  or  order  has  been  made  by 
any  Court  of  equity  directing  the  sale  of  any  lands  for  any  pur> 
pose  whatever,  every  person  seised  or  possessed  of  such  land,  or 
entitled  to  a  contingent  right  therein,  being  a  party  to  the  suit  or 
proceeding  in  which  such  decree  or  order  shall  have  been  made, 
and  bound  thereby,  or  being  otherwise  bound  by  such  decree  or 
order,  shall  be  deemed  to  be  so  seised  or  possessed  or  entitled, 
upon  a  trust  within  the  meaning  of  the  Trustee  Act,  1850;  and 
the  Court  is  empowered,  if  it  should  think  it  expedient  for  the 
purpose  of  carrying  such  sale  into  effect,  to  make  an  order  vest- 
ing such  lands  in  the  purchaser  (t)*  In  regard  to  the  second 
class  of  persons,  that  is  to  say,  incumbrancers  after  the  institu- 
tion of  the  suit,  a  purchaser  acquiring  the  legal  estate  would 
seem  to  come  within  the  meaning  of  this  enactment;  and,  as  to 
a  purchaser  pendenie  lite  a£  aaa.  equitable  interest,  it  has  been 
decided  that  he  is  not  a  necessary  party  (k). 


NoTB  II. 

Kefirmce  o/the  Title  tmder  the  Statute  15  <&  16  Vict,  c.  80,  cmd 
General  Order  o/16  October,  1852. 

The  title  will  now  be  referred  to  the  Judge  sitting  in  Cham-  Refcrenoo. 
bers,  instead  of  to  the  Master  (Q.     The  solicitor  prosecuting  the 

(h)  12  &  13  Vict.  c.  60.  have  the  form  altered,  according  to  the 

(0  15  &  16  Vict.  c.  55,  8. 1.  15  &  1 6  Vict.  c.  86,  g.  45,  said,  ••  All 

{k)  Cole  y.Seweil,  17  Sim.40;  Jump-  that  seems  to  be  necessary  is,  to  haye 

ton  T.  Pitchers,  I  ColL  13.  the  words  of  the  order  altered,  hy  di- 

(Q  In  re  Catling,  20  L.  T.  59,  where,  recting  an  account  to  be  taken  of  the 

in  an  administration  suit,  an  order  of  estate  of  this  intestate,  instead  of  di- 

reference  had  been  made,  directing  the  recting  a  reference  to  take  the  account^ 

accounts  of  an  intestate*s  personal  es-  And  see  MUdmay  v.  Methuen^  20  L.  T, 

tate  to  be  taken  in  the  usoal  manner,  63. 

Turner,  V.  C,  on  an  application  to 
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ProMcatton 
of  the  order 
of  reference* 


Sorrloeofthe 
notice  of  the 
order  of  re- 
ference dlit- 
pensed  with, 
when. 


Farther  In- 
qniriee  di- 
rected. 


No  states  of 
ftctstobe 
brought  in. 
Pedigrees, 
Ac 


Copieib 


AttdAtltSL 


order  of  reference  must  leave  a  copj  of  it  at  the  Judge's  Cham- 
bersy  and  oertifj  the  same  to  be  a  true  cop7  of  the  order  as  pass- 
ed and  entered  (m).    Upon  a  copj  of  the  order  being  left,  a  som- 
mons  is  to  be  iasaed  to  proceed  with  the  inquiry;  and,  upon  the 
return  of  it,  the  Judge  is  to  be  satisfied  by  proper  evidence,  that 
all  necessaiy  parties  have  been  served  with  notioe  of  the  order; 
and  thereupon  directions  are  to  be  given  as  to  the  manner  in 
which  the  reference  as  to  the  title  is  to  be  prosecuted,  the  evi- 
dence to  be  adduced  in  support  of  it,  the  parties  who  are  to  at- 
tend, and  the  time  within  which  each  proceeding  is  to  be  taken; 
and  a  day  or  days  may  be  appointed  for  the  further  attendance 
of  the  parties;  and  all  such  directions  may  be  varied  or  added  to 
as  may  be  found  necessary  {n).     If,  on  hearing  the  summons,  it 
appear  to  the  Judge,  that,  by  reason  of  absence,  or  for  any  oth&t 
sufficient  cause,  the  service  of  notice  of  the  order  cannot  be 
made,  or  ought  to  be  dispensed  with,  he  may,  if  he  think  fit, 
wholly  dispense  with  such  service,  or  order  substituted  service  or 
notice  by  advertisement  or  otherwise  in  lieu  of  such  8ervice(o).   I^ 
in  the  prosecution  of  the  reference,  it  should  appear  to  the  Judge 
that  it  would  be  expedient  that  further  inquiries  should  be  made, 
he  may  order  the  same  to  be  made  accordingly,  or,  if  desired  by 
any  party,  may  direct  the  same  to  be  considered  in  open  Court  (p). 
The  course  of  proceeding  in  Chambers  is  ordinarily  to  be  the 
same  as  the  course  of  proceeding  in  Court  upon  motions.     No 
states  of  facts  are  to  be  brought  in;  but,  when  directed,  copies, 
abstracts,  or  extracts  of  or  from  deeds  or  other  documents,  and 
pedigrees  and  concise  statements,  are  to  be  supplied  for  the  use  of 
the  Judge ;  and,  where  so  directed,  copies  are  to  be  handed  over 
to  the  other  parties.     But  no  copies  are  to  be  made,  where  the 
originals  can  be  brought  in,  without  special  direction  (q). 

The  party  intending  to  use  any  affidavit  on  any  proceeding  in 
Chambers,  ia  to  give  notice  to  the  other  parties  oonoemed  of  his 
intention  in  that  behalf  (r). 

References  of  this  kind  will,  of  course,  be  conducted  before  the 
Judge  and  not  before  the  chief  clerk,  this  being  a  kind  of  busi- 
ness which  was  always  managed  by  the  Master  personally  («). 


(«)  Gen.  Ord.  XVII.,  Oct  1852. 
(«)  Gen.  Ord.  XVIII.,  Oct  1852. 
(o)  Id.  XIX. 
0>)  Id.  XX. 


(q)  Gen.  Ord.  XXIII.,  Oct  1852. 
(r)  Id.  XXIV. 

(s)  Mere  details  will  be  worked  out 
by  the  chief  clerk,  under  the  direction 
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The  mode  of  conaidermg  the  title  by  the  Judge  will  be  sub-  Mode  of  pro- 
BtantiaUy  the  same  as  that  hitherto  acted  od  by  the  Master.  A  the  titte.^'^ 
proper  commencement  of  the  title,  haying  regard  to  the  condi- 
tions of  sale,  must  be  shewn ;  and  the  usual  documentary  evi- 
dence must  be  adduced  in  support  of  the  various  subsequent  links, 
and  of  all  other  fitcts  necessary  to  shew  that  the  vendor  has  a 
good  title  to  the  estate  or  interest^  which  he  has  contracted  to 
sell,  subject  to  such  limitations  and  exceptions  as  may  be  speci- 
fied in  the  particulars  and  conditions;  the  purchaser  from  time 
to  time  making  his  objections  on  points  of  construction  arising 
on  the  various  instruments  of  title,  or  on  the  absence  or  insuffi- 
ciency of  evidence.  On  these  objections,  the  Judge  will  decide 
summarily  if  the  case  admit  of  it,  or  order  them  to  be  set  down 
for  argument  in  open  Court,  if  the  difficulties  involved  be  such 
as  to  require  that  course. 

The  main  difference  between  the  proceedings  before  the  Judge,  The  Judge 
and  those  before  the  Master,  will  be  in  the  simplicity  and  con-  whether  the 
clusiveness  of  the  new  practice.     The  Master  could  only  report  orbaA**^***^ 
his  opinion  whether  the  title  was  good  or  bad,  or  doubtful;  the 
Judge  wiD  decide  whether  it  is  good  or  bad,  subject  only  to  the 
right  of  either  party  to  appeal 

All  orders  made  in  Chambers  and  drawn  up  by  the  chief  clerk  Drawing  up 

,  and  entering 

or  registrars,  are  to  be  entered  m  the  same  manner  and  in  the  ordera. 
same  office  as  orders  made  in  open  Court  are  entered  {t). 

The  result  of  the  proceedings  on  the  reference  of  title  will  not  judges  cer- 
be  an  order,  but  something  in  the  nature  of  a  certificate,  that  the      ^^* 
title  is  good  or  bad^  as  the  ease  may  be.     This  certificate,  it  is  to  —drawing 
be  presumed,  will  be  drawn  up  and  entered  in  the  same  manner  ^  ot 
as  orders  made  by  the  Judge  in  Chambers.     The  certificate  hav-  Further  di- 
ing  been  entered,  the  cause  may  then  be  set  down  on  fiirther        ^"^ 
directions^  and  the  decree  enforcing  the  contract  or  dismissing 
the  bill  will  follow  as  a  matter  of  course,  according  as  the  certi^ 
cate  is  in  fiivour  of  or  against  the  title ;  the  only  question  to  be 
considered  being,  who  shall  pay  the  costs  of  the  suit. 

Under  a  sale  by  the  Court,  it  has  been  agreed  by  the  Judges  (t^),  AppUeation 
that  the  application  by  a  purchaser,  accepting  the  title,  to  pay  pnrchaae- 

of  the  Judge;  but  if  there  should  be       Mildmay  t.  MeOuMj  20  L.  T.  63). 
any  queation  of  a  graye  nature,  such  (0  Gen.  OkL  XXVIII.,  Oct.  1852. 

question  will  have  to  be  discuaeed  in  («)  Davm^sort  y.  Davenport^  20  L.T. 

open  Court:    (Per  iStuart,  V.  C,  in       60. 
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Proceeding 
on  a  refer-  . 
ence  to  one* 
of  the  con- 
veyancing 
counsel. 


in  his  purchase-money,  should  be  made  to  the  Judge  at  Cham- 
bers. 

Upon  petition  for  investment  of  purchase-money  paid  by  a 
Hailway  Company,  the  Court,  under  the  15  &  16  Vict.  c.  80,  a  40, 
will  order  a  reference  to  the  conveyancing  counsel  to  report  on 
the  title;  and,  upon  this  being  reported  satisfactory,  the  Court 
will  order  the  investment  without  another  petition,  on  produo- 
-tion  of  an  affidavit  that  it  is  a  proper  investment  (a?). 


Note  III. 


Clnnim- 
Btancesin 
which  the 
practice  of 
the  Court 
as  to  doubt- 
ful tities  ori- 
ginated. 


Practice  of 
sending  cases 
to  law  abol- 


Boubtjkd  Titles, 

Previous  to  the  16  &  16  Vict.  c.  86,  the  Court  of  Chancery 
had  no  jiuisdiction  to  determine  a  doubts  point  of  law;  and,  ais 
to  matters  of  fact,  its  machinery  was  in  many  cases  ill-adapted 
for  arriving  at  a  satisfactory  conclusion.  To  remedy  the  imper- 
fection of  its  powers,  the  Court  was  in  the  habit  of  sometimes 
directing  a  case  to  the  Judges  of  the  conmion  law  Courts  for 
their  opinion  on  points  of  law;  and  in  regard  to  the  latter,  it 
sometimes  directed  an  issue  to  get  the  opinion  of  a  jury.  The 
Court,  however,  could,  in  general,  only  do  this  upon  the  consent 
of  the  parties,  and  was  not  bound  to  act  upon  the  information  it 
thus  obtained.  Suits  for  specific  performance  are  generally  hos- 
tile,— one  party  being  desirous  of  enforcing,  the  other  of  getting 
jid  of,  the  contract, — and  such  consent  would  rarely,  if  ever,  be 
^ven:  and,  indeed,  it  is  not  quite  clear  that  the  Court  would 
have  acted  upon  such  consent^  even  if  the  parties  would  have 
given  it.  Hence,  in  suits  of  this  description,  where  the  title  in- 
volved a  doubtful  point  of  law  or  &ct,  or  a  point  which  the  Court 
considered  to  be  doubtful,  it  got  into  the  habit  of  declining  to 
deal  with  these  questions  at  all,  and  in  such  a  case  revised  to  en- 
force the  contract  (y)» 

The  practice,  however,  of  sending  cases  to  the  common  law 
Courts  has  been  abolished,  and  the  Court  of  Chancery  has  been 


Or)  Re  Caddicky  20  L.  T.  69, 
(jf)  Aote,  p.  333.    And  see  Market- 
ahU  TXileSy  pp.  3 — 31,  where  the  origin 


of  this  doctrine  and  the  cases  are  fViQj 
considered. 
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armed  with  jurisdiction  to  determine  all  points  of  law  incidental 
to  its  equitable  jurisdiction  (2;).     On  this  point  Courts  of  law  ntiedoabt- 
and  equity  stand  now  upon  the  same  footing.     It  would  seem,  ©flaw, 
therefore,  that  henceforth  there  can  be  no  such  thing  as  a  title 
doubtful  in  point  of  law,  since  the  Court  has  power  to  decide 
every  question  of  this  kind ;  and  the  purchaser  who  objects  to  per- 
form his  contract  on  the  ground  of  title,  must  shew  not  merely  that 
it  is  doubtful,  but  that  it  is  positively  bad  (a).     If  there  be  any 
question  of  fact  material  to  the  title,-  which  is  incapable  of  being 
determined  affirmatively  or  negatively,  there  may,  perhaps  on 
that  ground,  be  cases  where  the  Court  may  still  think  that  the 
contract  should  not  be  enforced.     With  the  augmented  powers  of 
the  Court  for  getting  at  the  fiskcts  (5),  such  cases  must  be  of  very 
rare  occurrence. 

Correctly  speaking,  a  title  could  be  doubtful  only  on  a  point  of  ab  to  titim 
law.     If  it  depended  upon  an  unsettled  point  of  law,  it  might  be  doabtflii  on 
good  or  bad,  according  as  the  point  was  ultimately  decided  one  ttS^ 
way  or  the  other.     But  it  could  not  be  said  to  be  doubtful  upon 
a  matter  of  fact.    An  actual  fact  cannot  be  subject  to  any  change 
from  subsequent  events.     In  such  a  case,  it  would  be  correct  to 
say  that  the  title  is  bad,  because  the  vendor  is  not  in  posses- 


{z)  15  &  16  Vict,  c  86,  ss.  61,  62. 

(a)  Ante,  p.  323. 

(6)  16  &  16  Vict  c  86,  m.28— 41. 
The  benelicial  opention  of  the  new  pow- 
ers of  the  Court  to  take  viva  voce  evi- 
dence was  happily  illustrated  in  Martin 
V.  Pycroft^  a  suitfor  specific  performance 
by  the  purchaser,  hefore  the  Lords  Jus- 
tices on  appeal,  25th  NoYember,  1852. 
Lord  Cranworik  obscnred,  in  reference 
to  this  power,  that  it  was  **  a  new  and 
very  salutary  alteration.*'  The  defend- 
ants resisted  performance,  on  the  ground 
that,  as  to  one  of  them,  his  signature 
had  been  obtained  while  he  was  drunk; 
and,  as  to  the  two  others,  by  fraudulent 
misrepresentation.  In  the  absence  of 
parol  eyidence,  it  would  have  been  im- 
possible for  the  Court  to  have  arriyed 
at  a  satis&ctory  conclusion.  In  Cable 
X.  Cooper,  20  L.  T.  60,  a  suit  to  set 
aside  a  sale  of  a  reyersion,  on  the  ground 


of  fraud  by  the  defendant's  solicitor, 
issue  had  been  joined  before  the  passing 
of  the  15  &  16  Vict.  c.  86,  but  no  wit- 
nesses had  been  examined  on  either 
side:  Stuart,  V.C.,  ordered  the  evidence 
to  be  taken  in  the  mode  prescribed  by 
that  Act,  observing,  that  he  considered 
the  nature  of  the  issue  rendered  it  ex- 
pedient that  the  evidence  should  be 
taken  viva  voee*  A  similar  order  was 
made  by  the  same  Judge  in  Maokintoek 
V.  Great  Western  B.  Co.,  20  L.  T.  77, 
where  one  witness  had  been  examined 
de  bene  esee  on  interrogatories.  Whefe 
the  evidence  has  been  gone  into  and 
concluded  on  the  old  system^  the  Court 
will  not  go  into  parol  evidence,  under 
the  15  &  16  Vict.  c86,  s.39,  unless  the 
case  be  one  on  which  the  Court  would, 
under  the  former  practice,  have  directed 
an  issue:  {Wilkineon  v.  Stringer,  20 
L.  T.  76). 
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8Lon  of  conclufiive  eyidence  of  the  &cty  upon  the  affirmatiye  of 
which  the  validity  of  the  title  depends;  for,  if  a  &ct  upon  which 
a  title  depends  be  doubtful,  that  shews  not  that  the  title  is 
doubted,  but  only  that  the  vendor's  evidence  in  support  of  it  is 
imperfect. 


Note  IV. 


Contract  not 
in  writing 
enforced  if 
there  be  part 
perfbrmanoe. 


Qronndson 
which  part 
performance 
excludes  the 
Statute  of 
Frauds. 


Fart  Ferformcmce. 

The  Court  will  sometimes  enforce  a  contract  not  in  writing  (c), 
where  there  has  been  such  part  performance  as  woidd  render  it 
unreasonable  not  to  enforce  the  whole  of  it.  Part  payment  of 
the  purchase-money  is  not  such  part  performance  as  will  take  the 
case  out  of  the  statute  (d).  Where  the  estate  is  sold  in  lots,  part 
performance  as  to  one  lot  will  only  take  the  agreement  out  of 
the  statute  as  to  that  particular  lot,  and  will  not  affect  the 
others  (e). 

In  order  to  amount  to  part  performance,  the  act  must  be  un- 
equivocally referable  to  the  agreement;  and  the  ground  on  which 
Courts  of  equity  have  allowed  such  acts  to  exclude  the  applica- 
tion of  the  Statute  of  Frauds  is,  that  a  party  who  has  permitted 
another  to  perform  acts  on  the  faith  of  an  agreement,  shall  not 
insist  that  the  agreement  is  bad,  and  that  he  is  entitled  to  treat 
those  acts  as  if  it  had  never  existed  (/).  On  these  grounds  ad- 
mission to  possession  having  unequivocal  reference  to  a  con- 
tract, has  always  been  considered  an  act  of  part  performance. 


(o)  It  was  long  a  question  whether 
tales  bj  auction  were  within  the  Statute 
of  Frauds.  One  cannot  hut  marrel  how 
luch  a  question  could  hare  arisen:  it 
was  at  hkst  decided  that  they  were,whe- 
ther  the  sale  related  to  land,  (Bvckmat- 
ter  Y.  Hampj  14  Vet.  466),  or  goodi: 
KmworOy  y.  SekoJUid,  2  B.  &  C.  945. 
It  has  also  been  decided,  that  sales  in 
bankruptcy  are  within  the  statute,  (^Ex 
parte  Qdit,  SDeac.  267,  CoUenham^  C): 
as  to  which  no  question  probably  would 
ever  have  arisen,  had  it  not  been  long 


since  held,  wrongly  there  can  be  no 
doubt,  that  sales  under  a  decree  are  not : 
Att.'Gen.  v.  Day,  1  Ves.  sen.  218. 

(d)  Seagood  v.  Meale^  Prec.  Chanc 
660;  ainan  v.  Cooke^  1  Sch.  &  Lcf.  40; 
and  it  was  held,  that  payment  of  the 
auction  duty  was  not  part  perfbnnanoe, 
13  Ves.  465. 

(«)  Buckmaster  v.  Harropy  7  Ves. 
341;  13  Ves.  456. 

(/)  MorpheH  v.  Jonet^  1  Swanst.  181; 
Cregonj  v.  Migidl^  18  Ves.  32a 
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From  the  date  of  Lord  AyUafcrda  ccue  (g)  it  has  been  establish-  Eiiiect  of  de- 
edy  that  deliveiy  of  possession,  as  an  act  of  part  performance,  ex-  act  of  part 
dudes  the  application  of  the  Statute  of  Frauds :  the  reason  of  ^*™™*^ 
this  is  well  argued  by  Lord  Redesdale  in  CliTian  y.  Cooke  (A) :  '^  I 
take  it,**  says  his  Lordship,  ''  that  nothing  is  considered  as  part 
performance  which  does  not  put  the  party  into  a  situation  that 
is  a  fraud  upon  him,  unless  the  agreement  is  performed;  for  in- 
stance, if  upon  a  parol  agreement  a  man  is  admitted  into  posses- 
sion, he  is  made  a  trespasser,  and  is  liable  to  answer  as  a  tres- 
passer if  there  be  no  agreement.     This  is  put  strongly  in  the  case 
of  FoxcrOffi  v.  lAster  (t);  there  the  party  was  let  into  possession 
on  a  parol  agreement ;  and  it  was  said  that  he  ought  not  to  be  lia- 
ble as  a  wrong  doer,  and  to  account  for  the  rents  and  profits;  and 
why?  because  he  entered  in  pursuance  of  an  agreement.    Then, 
for  the  purpose  of  defending  himself  against  a  charge,  which 
might  otherwise  be  made  against  him,  such  evidence  was  admis- 
sible; and  if  it  was  admissible  for  such  purpose,  there  is  no  rea- 
son why  it  should  not  be  admissible  throughout." 

The  acknowledged  possession  of  a  stranger  in  the  land  of  ano-  stranger  m 
ther  is  not  explicable,  except  on  the  supposition  of  an  agreement,  S^S?"* 
and  has  therefore  constantly  been  received  as  evidence  of  an 
agreement,  and  as  sufficient  to  authorise  an  inquiry  into  the  terms 
of  it,  the  Court  regarding  what  has  been  done  as  a  consequence 
of  contract  or  tenure.    As  between  landlord  and  tenant,  this  rea-  Effect  of  poa- 
soning  does  not  apply,  and,  consequently,  when  the  tenant  is  in  tw(Mm*iimd- 
possession  at  the  date  of  the  agreement,  and  continues  in  posses-  {^^^^ 
sion,  it  is  obvious  in  many  cases  that  such  continuance  amounts 
to  nothing:  the  continuance  in  possession  must  be  capable  of 
being  clearly  referred  to  the  contract,  or  it  is  not  part  perform- 
ance; because,  as  on  the  one  hand,  if  possession  be  wrongfully 
obtained,  that  cannot  be  considered  as  an  act  of  part  perform- 
ance {k) ;  so,  on  the  other  hand,  possession  wrongfully  retamed  by 
the  tenant,  afler  notice  to  quit>  would  be  as  Uttle  entitled  to  be 
considered  an  act  of  part  performance.     On  whom  the  onus  of 
proof  lies  will  depend  on  the  circumstances — ^if  a  stranger  be  let 
into  possession,  and  allege  a  parol  agreement,  it  will  be  for  the 
owner,  if  he  deny  this,  to  shew  for  what  purpose  possession  was 

{g)  2  Sir.  783.  cited;  1  CoIWs  P.  C.  108,  reported. 

(A)  1  Sch.  &  Let  41.  (k)  Oie  v.  White,  1  Bro.  C.  C.  409, 

(t)  2  Vera.  456;  Gilb.  Eq.  Rep.  4,       cited. 
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SO  given ;  on  the  ether  hand,  if  a  person  already  in  possession  as 
tenant  at  the  date  of  the  agreement  continue  in  possession,  and 
he  allege  this  as  an  act  of  part  performance  of  an  agreement  ei- 
ther for  a  new  lease  or  for  a  purchase,  and  the  landlord  denj 
thisy  then,  as  in  legal  presumption  the  tenant  might  be  in  pos- 
session,  merely  from  having  held  over  wrongfiillyy  it  will  be  for 
him  to  shew  that  in  point  of  fact  he  holds  over  under  an  agree- 
ment either  for  a  renewal  or  purchase;  for  this  purpose  he  might 
shew  payment  of  additional  rent,  though  this  is  an  equivocal  act, 
as  it  might  have  reference  to  a  temporary  arrangement  (Q ;  or 
expenditure,  in  pursuance  of  such  agreement,  of  such  an  amount, 
and  for  such  purposes  as  could  not  be  reasonably  referred  to  any 
thing  but  the  agreement  he  wishes  to  uphold  (m) ;  or  extensile 
repairs,  alterations,  and  other  acts  of  ownership  (n). 

If  the  Court  be  satisfied  of  the  existence  of  an  agreement,  it 
will,  if  possible,  ascertain  the  real  terms.  If  the  evidence  be 
contradictory,  it  will  direct  a  reference  to  ascertain  what  the 
terms  were  (o).  If,  however,  on  the  final  result  of  the  evidence 
the  terms  of  the  agreement  be  doubtful  in  any  material  particu- 
lar, the  bill  must  of  course  be  dismissed  (/>).  Where  parties  have 
for  many  years  acted  upon  the  assumption  that  a  contract  exist- 
ed, acts  which  might  not  in  themselves,  and  irrespectively  of  the 
lapse  of  time,  have  been  sufficient  to  take  the  case  out  of  the  sta- 
tute, have  been  held  to  have  that  effect  (q). 


(I)  WtUi  V.  StradUng,  3  Ves.  378; 
Ea:  parte  Hooper^  19  Ves.  479;  Dotoell 
V.  Dew,  1  Y.  &  C.  C.  C.  345. 

(i»)  See  Savaffe  v.  Carrel,  1  Ball  & 
B.  265. 

(«)  Mundy  v.  JoBife,  9  Sim,  413,  on 
appeal,  5  My.  &  Cr.  167;  StUherland  v. 
Briggt,  1  Hare,  26 ;  BeaUony,NiehoUon, 
e  Jur.  620;  FoweU  y.  Thomas,  6  Hare,. 
300;  Duke  of  Devon  t.  Elffin,  20  L.  J., 
M.R.,495. 

(o)  DaU  T.  HamOton,  5  Hare,  381, 


2  Ph.  266;  Savage  y.  Carr6U,  1  Ball  & 
B.  283,  550.  And  see  Price  r.  Atske- 
ton,  1  Y.  &  C.  441;  Gregofy  y.  Mig^ 
heU;  18  Ves.  328;  Mwtdg  y.  JMJi,  b 
My.  &  Cr.  176. 

(p)  Reynoida  y.  Waring,  Younge,  346. 
And  see  Sandereon  y.  Oockermoutk  R. 
Co,  11  Beay.497;  Fitzgerald  y.  Viean, 
2  Dru.  &  WaL  298. 

(9)  BlacYord  y.  KirJipairick,  6  Beay. 
232. 
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13,  n.  (m).  Read  «.  Legard,  add  6  £xch.  636. 

20,  n.  (z).  Price  v,  Berrington,  add  3  Mac.  &  O.  486. 

27,  n.  (<0>  In  re  Bloye^s  Trust,  add  Lewis  v,  Hillman,  affirmed  Dom.  Proc.,  19 
L.  T.  329. 

80,  §  28,  add  That  the  auctioneer  cannot  buy,  see  Oliver  v.  Court,  8  Price,  127. 

— ^  n.  {»)^  to  the  refereneee,  add  Billagc  v.  Southee,  9  Hare,  534. 

33,  §  32,  add  As  to  the  circumstances  under  which  an  attorney  is  incapacitated 
^m  buying  from  his  client,  see  further,  Lord  EldoiCe  judgment  in  Cane 
V,  Lord  Allen,  2  Dow,  299.  See  also  the  judgment  of  Lord  SL  Leo- 
nard's,  C,  in  Cutts  v.  Salmon,  21  [j.  J.,  Chanc,  750,  and  in  Jones  v.  Price, 
20  L.  T.  49,  where  his  Lordship  observes,  he  ^  did  not  intend  to  break  in 
upon  the  role,  that  a  solicitor  might  purchase  from  his  client,  if  the  client 
had  the  advice  of  another  solicitor;  but  if  a  solicitor  did  enter  into  a  con- 
tract with  a  person  who  is  or  was  his  client,  he  must,  at  least,  be  prepared 
to  shew  how  the  contract  was  entered  into,  who  made  the  first  oifer,  and 
what  were  the  circumstances.*' 

38,  %  ^i  tothe  authorities  on  the  sale  ofchoses  in  action  add  Smith  v.  Mules,  9 
Hare,  556. 

40,  §  4,  to  the  authorities  on  the  sale  of  offices  add  Pugh  r.  Carttar,  17  L.  T.  107. 

48,  §  ]  3,  add  That  a  mere  pawnee  cannot  sell  the  pledge,  see  Micklethwaite  v, 
Merritt,  19  L.  T.  61.  As  to  the  sale  of  "goodwill,'*  see  Kennedy  v.  Lee, 
3  Mer.  455.  The  sale  of  the  prosecution  of  a  suit  is  legal,  though  it  has 
been  disapproved  of  and  censured  by  Lord  St,  LeonatxTs^  C,  in  Chard  v. 
Chard,  Leg.  Obs.  xliv.  199.  ^ 

50,  to  the  reference  in  n.  (e)  add  The  Earl  of  Radnor  u.  Shafto,  1 1  Ves.  488; 
and  to  n.  (/)  add  Gourlay  v.  Duke  of  Somerset,  19  Ves.  431. 

54,  §  3.  That  mere  inadequacy  of  price  is  insufficient  to  set  aside  a  sale,  see  Car- 
«on  V,  Belworthy,  19  L.  T.  233  {St.  Leonard's^  C);  Jones  v.  Price,  20  Id. 
49  {St.  Leonardos,  C). 

62,  n.  (a),  add  As  to  the  revocation  of  the  auctioneer's  authority  see  Taplin  v, 
Florence,  15  Jur.  402;  Manser  v.  Back,  6  Hare,  443. 

67,  n.  (o),  Dellcr  v,  Prickett,  add  15  Q.  B.  1081. 

68,  %^^  to  the  authorities  cited  as  to  ** puffing  "  add  Flint  v.  Woodin,  19  L.  T. 

240;  16  Jur.  719;  9  Hare,  618. 
82,  to  n.  {g)  a<W  See  also  Morris  v.  Bull,  17  L.  J.,  Chanc,  9;  1 1  Jur.  4;  where 
it  seems  to  be  thought  that  the  rule  is  inflexible  as  to  possession ;  Wilding  v. 
Andrews,  1  Coop.  Ca.  t  Cott.  380.  But  in  Man  v.  Ricketts,  5  De  O.  &  S.  1 1 6, 
a  purchaser  under  a  decree  was  allowed  to  pay  in  his  purchase-money,  and 
be  let  into  possession,  subject  to  a  claim  for  compensation,  in  case  a  title  to 
tithes  should  be  established,  the  estate  having  been  sold  as  tithe-frec. 
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85,  n.  (A),  Webb  v.  The  Direct  London  and  Portsmoath  Railway  Company,  add 

rayened  bj  the  Lords  Jnsticef,  19  L.  T.  99. 

86,  n.  (m)  add  Iliat  a  mandamus  lies  to  compel  the  promoters  to  lake  up  an  award 

under  the  Lands  Claoses  Consolidation  Act,  see  Reg.  v.  South  DeTonahire 
Railway  Company,  15  Q.  B.  1043. 

88,  to  ihs  oam$  on  oompenaation  add  The  Duke  of  Norfolk  v.  Tennant,  16  Jur.  396, 
— ,  n.  (9),  Sparrow  v.  Oxford,  W.  and  W.  R.  Co.  add  on  appeal  before  Lorda  Jus- 
tices, 19  L.  T.  13L 

89,  n.  (jf\  The  E.  &  W.  I.  Docks  and  B.  J.  R.  Co.  v,  Oattke,  add  London 

and  North  Western  Railway  Company  «.  Bridley,  15  Jur.  639,  and  The 
Sutton  Harbour  Improrement  Company  o.  Hitchens,  19  L.  T.  382;  amd  to 
Burkinshaw  v.  The  Birmingham  and  Oxford  Junction  R.  Co.,  add  South 
Eastern  Railway  Company  r.  Richardson,  21  L.  J.,  C.  B.,  122. 

90,  n.  (a).  Ex  parte  Staples,  add  affirmed  by  Lords  Justices,  1  De  O.  Mac  ft  G. 

294 .  As  to  re-investment  on  petition  of  tenant  for  Ufe,  see  Ex  parte  Lawea, 
Leg.  Obs.  xliv.  34 ;  and  see  Ex  parte  Duckle,  1 6  Jar.  511;  The  North  Wesi> 
em  Railway  Company  v.  Corporation  of  Lancaster,  16  Jur.  677. 

93,  n.  (r).  Sparrow  v.  The  Oxford,  W.  &  W.  R.  Co.  a<U  on  iq»peal  before  the  Lords 

Justices,  19  L.  T.  131;  21  L.  J.,  Chanc,  731. 

94,  n.  (e),  Hyde  v.  The  Corporation  of  Manchester,  add  Bill  dismissed  by  the 

Lords  Justices,  with  costs,  25th  of  June,  1852. 

95,  §  11,  add  Mandamus  to  register  shares  refused,  the  application  not  being 

bond  fide:  Reg  v.  The  Liverpool  4tc.  R.  C,  19  L.  T.  108.  As  to  veiiml 
transfer  of  shares  of  a  mining  copartnership  on  the  coet^book  principle, 
see  Northey  v.  Johnson,  19  L.  T.  104. 

96,  n.  (9),  Bosanquet  v.  Shortridge,  add  before  the  M.  R.,  nom.  Shortridge  p. 

Bosanquet,  19  L.  T.  196. 
98,  n.  (c).  Ex  parte  Lawes,  add  21  L.  J.,  Chanc,  688 ;  and  to  ike  r$/erenee$y  add  Ex 

parte  Straffon's  Executors,  In  re  North  of  Enghmd  Joint^stock  Company, 

1 9  L.  T.  78  (St.  Leonardos,  C  ). 
— ^  n.  (d),  to  tie  referenoet,  add  Leigh  v.  Patterson,  2  Moo.  588;  Phillpots  v. 

Evans,  5  M.  &  W.  475;  Valpy  v.  Oakley,  16  Jur.  38.    As  to  damages  on 

breach  of  contract  for  purchase  of  shares,  see  Stewart  v»  Canty,  8  M  &  W. 

160. 
100,  %  15^  as  to  the  aaU  and  trams/er  of  ships,  to  the  authorUies  cited  add  Gato  p. 

Irving,  5  De.  G.  &  S.  210;  21  L.  J.,  Chanc,  675.     That  specific  perfonm- 

ance  of  a  contract  for  sale  of  a  ship  will  not  be  enforced,  see  Hughes  p. 

Morris,  19  L.  T.  210;  21  L.  J.,  Chanc,  761. 
103,  §  17,  add  That  patent  fuel  is  not  within  the  Acts  for  the  vend  and  delivery 

of  coals  in  London,  see  Mayor  of  London  v.  Parkinson,  10  C.  B.  228. 
1 06,  §  19,  add  As  to  the  duties  of  trustees  for  sale,  see  what  is  said  by  Lord  EUUm 

in  Mortlock  v.  Buller,  10  Ves.  313. 
108,  to  the  references  in  n.  (e),  add  Mosley  v.  Hide,  20  L.  J.,  Q.  B.,  539. 
110,  §  21,  add  As  to  what  property  vests  in  the  assignees  under  a  bankruptcy, 

see  Heslop  v.  Baker  and  Others,  Assignees  of  Atkinson,  6  Exch.  740; 

Ex  parte  Heslop,  In  re  Atkinson,  1  De  G.  Mac  A  G.  477. 
120,  n.  («),  to  Cocking  v.  Ward,  add  Kelly  ».  Webster,  21  L.  J.,  C.  B.,  163; 

16  Jur.  838. 
,  n.  (9),  to  the  reference,  add  Saunders  r.  Cramer,  3  Dr.  &.  War.  97;  Martin 

r.  Pycroft,  21  L.  J.,  Chanc,  448. 
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12^  hne  \9^/or  '^ acceptance,'*  read  '"acoewion.** 

^  to  ike  refereneeM  in  n.  (v),  add  Strickland  v.  Tuner,  7  Ezch.  208;  a$ul  in 

n.  (z),  add  Lucas  v,  James,  7  Hare,  410* 

1 23,  n.  {g\  tkfUr  tke  rtfarenee  to  Fo  wle  v,  Freenuun,  add  Dowling  v.  Magoire,  Ca.  t. 

Plunk.  1,  S.  P. 

124,  n.  {jg\  line  1,/or  2  Bing.  N.  C.  735,  read  1  Bing.  N.  C.  421. 

125,  n.  (k\  add  That  an  attestation  by  a  mark  is  good,  see  Doe  v,  Caperton,  9  Car. 

&  P.  112. 

126,  to  n.  (o),  add  And  see  Propert  v.  Parker,  1  Ross.  &  My.  625,  S.  P. 

i  at  tke  end  0/%%  add  And  sacfa  a  signature  will  be  sufficient  eyen  if  a  place 

be  left  for  the  signature  at  the  bottom  of  the  instrument;  though,  as  Lord 
Eldon  has  obsenred,  ^  it  is  impossible  not  to  see  that  the  insertion  of  the 
name  at  the  beginning  was  not  intended  to  be  a  signature,  and  that  the 
paper  was  meant  to  be  incomplete  tiU  it  was  further  signed:  **  Saunderson 
V.  Jackson,  2B.  Ai  P.  238). 

127,  at  tke  end  o/n.  (0,  add  And  see  Bawdes  v.  Amhurst,  Prec  in  Ch.  402. 
ISO,  §  12,  add  See  Blore  v.  Sutton,  3  Mer.  237,  for  an  instance  of  signature  by  an 

agent  held  to  be  insufficient  as  not  being  ^  duly  authorised." 

132,  n.  (/),  to  Maclean  v.  Dunn,  add  Soames  v.  Spencer,  1  D.  &  R.  32. 

133,  to  tfo  rrferenee  in  n.  (t),  add  Hall  v.  The  Mayor  of  Swansea,  5  Q.  B.  526. 

134,  to  Me  referencee  m  n.  (/),  add  Copper  Miners'  Company  v.  Fox,  16  Q.  B. 

229;  Clark  t7.  The  Cuckfield  Union,  19  L.  T.  207.  That  use  and  occupa- 
tion lies  against  a  corporation,  see  Lowe  v.  The  London  and  North  Western 
Railway  Company,  19  L.  T.  200;  21  L.  J.,  Q.  B.,  361. 

1 35,  to  tfo  references  in  n.  (o),  add  Lamprell  v.  The  Billericay  Union,  3  Ezch.  283* 
150,  to  ^  reference  in  n.  («),  add  Where  a  sample  of  wheat  was  delirered,  but  it 

was  no  part  of  the  quantity  sold,  that  has  been  held  to  be  no  delivery  to  take 
the  case  out  of  the  Statute  of  Frauds:  Cooper  v.  Elston,  7  T.  R.  14. 

152,  at  tke  end  of  line  3,  add  Ordering  goods  to  be  re-packed  amounts  to  an  ac- 
ceptance— Per  Maule,  J.,  Valpy  v.  Gibson,  4  C.  B.  854. 

153)  at  tke  end  efUne  14,  add  Under  the  former,  the  whole  contract,  including 
the  coiudderation,  must  be  in  writing;  under  the  latter,  it  is  sufficient  if  all 
the  terms  by  which  the  vendee  is  bound  are  stated  in  writing:  i^erton  v. 
Matthews,  6  East,  307. 

155,  at  ike  end  o/n.  (m),  add  The  Statute  of  Frauds  does  not  exclude*  parol  evi- 
dence, that  a  written  contract  for  the  sale  of  goods,  purporting  to  be  made 
between  A.,  the  seller,  and  B.,  the  buyer,  was  on  B.*s  part  made  by  him 
as  agent  for  C:  Wilson  v.  Hart,  7  Taunt  295. 

1 61,  to  tke  references  in  n.  (/),  add  The  Master  Pibts  of  Newcastle  v,  Bradley,  21 
L.  J.,  Q.  B.,  196. 

164,  n.  (/?),  at  tke  end  of  line  13,  add  A  party  may  shew  by  parol  evidence  what 
was  the  house  or  other  subject-matter  intended  to  be  sold — Per  Parke, 
B.,  in  Hughes  v,  Parker,  8  M.  Ai  W.  248. 
,  §  27,  add  For  illustrations  of  the  principles  here  laid  down,  see  Nightingale 
V,  Smith,  1  Exch.  879;  Dickson  v.  Zisinia,  16  L.  T.  367;  and  what  is  said 
by  Parke,  B.,  in  The  Great  Northern  Railway  Company  v.  Harrison,  16 
Jur.  567. 

168,  to  tke  cases  cited  in  n.  (a),  add  Yeats  v.  Pirn,  2  Marsh.  141,  an  instance  of 
usage  in  the  bacon  trade. 

184,  n.  (»),  to  tke  reference  tkere,  add  Evans  v,  Nichol,  4  Scott,  N.  R.  43;  Bruce 
r.Wait,3M.  &W.  15. 


396  ADDENDA   ST   CORRIGENDA. 

Paqe 

187,  n.  (»),  to  Scott  v.  England,  add  Jenkins  o.  Usborne,  7  M.  &  Or.  678,  S.  P. 

189,  add  For  another  example  of  the  doctrine  of  risk,  of  which  Tarling  v.  Baxter 

is  here  stated  as  an  instance;  see  Hinde  v.  Whitehoose,  7  East,  558. 
X94,  to  ths  TtfertMOtM  in  n.  (o),  add  €u  follows: — Hammond  v.  Anderson,  1  N.  R. 

69,  was  there  distinguished,  the  weighing  in  that  case  heing  for  the  bnyer^ 

satis&ction.   Swanwick  v.  Sothem,  9  A.  &  E.  895,  is  also  distingaiBfaable, 

the  weighing  there  was  unnecessary,  the  identity  of  the  oats  in  that  caae 

being  otherwise  ascertainable. 
198,  to  n.  (^),  add  And  see  what  was  said  by  Matde,  J.,  in  Acniman  o.  Monice, 

8  C.  B.  458. 
201,  to  B.  («),  add  And  see  Ruck  v.  Hatfield,  5  B.  &  Aid.  632;  a  case  in  which 

it  was  held  that  the  transitus  was  not  at  an  end  by  delivery  on  board  ahip. 
203,  add  That  the  loss  of  goods  by  theft,  without  violence,  is  not  a  loss  by  ^  robbera,* 

or  **  perils  of  the  road,"  within  the  meaning  of  the  exceptions  in  a  bill  of 

lading,  see  Baron  de  Rothschild  v.  Royal  Mail  Steam  Packet  Company,  21 

L.  J.,  Exch.,  273;  7  ExcL  734. 
206,  §  10,  culd  As  to  operation  of  bill  of  lading  as  between  original  parties,  and  as 

to  effect  of  delivery  orders  as  distinguished  from  delivery  of  a  bill  of  kding, 

see  Jenkins  v.  Usbome,  7  M.  &  Or.  678. 
210,  a<id  As  to  the  effect  of  delivery  orders,  see  Hammond  v.  Anderson,  1  N.  R. 

^;  Dixon  v.  Yates,  5  B.  &  Ad.  340;  Stonard  v,  Dunkin,  2  Camp.  344; 

Wood  p.  Tassell,  6  Q.  B.  234. 
231,  to  n.  {q\  add  Slubey  v,  Hayward,  2  H.  Bl  504;  Hammond  v.  Anderson,  1 

N.  C.  69. 

237,  line  22,  for  Oibbon  v.  Carruthers,  read  Gibson  v.  Carruthers. 

238,  to  n.  (a),  add  In  the  Matter  of  Taylor's  Settlement,  9  Hare,  596. 
241,  to  n.  (z),  add  Ex  parte  Heslop,  Re  Atkinson,  1  De  O.  Mac.  &  0. 477. 

252,  to  n.  (k),  add  Minchin  v,  Nance,  4  Beav.  332. 

253,  to  n.  (n),  add  Burroughes  v,  Browne,  9  Hare,  609. 
256,  to  n.  (y),  add  Robertson  v.  Skelton,  12  Beav.  260. 

259,  to  n.  (a),  add  Small  v,  Gibson,  16  Q.  K  128;  S.  C.  in  error,  lb. 

273,  n.  (»),  add  Ayles  v.  Cox,  20  L.  T.  4,  R 

274,  n.  (»),  to  Dawson  v.  Biinckman  add  Before  Vice-Chancellor  Knight  Bniee,Ke  3 

De  O.  &  S.  376. 
277,  to  the  eatea  eUed  in  n.  (y)  and  n.  {x),  add  Bumell  v.  Brown,  IJ.  &  W.  172, 

where  there  was  a  right  of  sporting  over  the  estate,  not  mentioned  in  the 

particulars. 
281,  to  n.  (k\  add  Reg.  v.  The  Caledonian  Railway  Company,  16  Q.  B.  19. 
288,  to  n.  (m),  add  Nunn  v.  Truscott,  3  De  0.  &  S.  304. 
315,  n.  («),  to  (he  reference,  add  Peppercorn  v.  Wayman,  21  L.  J.,  Chanc,  827. 
322,  n.  (t),  Wallis  v,  Sarel,  add  21  L.  J.,  Chanc,  717. 
334,  n.  (»),  Webb  r.  The  Direct  London  and  Portsmouth  Railway  Company,  add 

on  app.  cor.  Lords  Justices,  1  De  G.  Mac.  &  0. 521. 
836,  to  n.  (/),  add  WHkinson  v.  Fowkes,  9  Hare,  193,  200,  592. 
340,  to  n.  (y),  add  Macbride  v.  Lindsay,  9  Hare,  574. 
344,  to  ihe  eatee  at  to  the  effhct  of  covenants  not  to  nee  land  in  a  particular  manner^ 

add  The  Warden  of  Dover  Harbour  v.  The  South  Eastern  Railway  Com* 

pany,  9  Hare,  489;  21 L.  J.,  Chanc,  886. 
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ABATEMENT 

of  purchase  money  for  deficiency  in  quantity,  when,  284,  285. 

ABSTRACT,— See  Title. 

purchaser  of  real  estate  entitled  to  a  sixty  years*  abstract^  293. 

unless  there  be  a  stipulation  to  the  contrary,  297. 
of  title  to  an  advowson,  should  go  back  how  far,  293,  293,  n.  (c). 
purchaser  of  leasehold  entitled  to  an  abstract  of  the  landlord's 
title,  293. 
unless  this  right  be  qualified,  293. 
verification  oi^  293,  300,  301. 
''  full  and  sufficient  abstract^"  meaning  o^  293,  n.  (d). 

ACCEPTANCE  AND  RECEIPT. 

sufficient  evidence  of  contract  under  Statute  of  Frauds,  s.  17, 

when,  142. 
misconception  of  the  Courts  as  to,  142. 
in  older  cases  as  to,  Courts  did  not  read  the  statute,  142. 
at  one  time,  delivery  held  to  be  sufficient^  143. 
afterwards,  delivery  and  acceptance,  143,  n.  (o). 
cases  on  delivery  and  acceptance,  143,  n.  (q)» 
true  doctrine  stated  in  Farina  v.  Homey  143, 148. 
statute  requires  acceptance  and  oc^t^z^  receipt,  143,  n.  (q),  148, 149. 
erroneous  doctrine  of  Q.  B.  in  If<ywe  v.  Palmer,  143  et  eeq. 

rectified  in  Morton  v.  Tibbett,  147,  150. 
receipt  of  a  sample,  150,  395. 
order  for  goods  made  and  to  be  made,  ib, 

several  sorts  of  goods,  151. 
what  a  sufficient  detention  or  user  to  amount  to  '^  acceptance,"  151 . 
acceptance,  a  question  for  a  jury,  152. 

ACRE. 

statutory,  102. 

land  presumptively  sold  by,  if  quantity  stated,  286. 
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ACTS  OE  COMMUNICATIONS. 

not  admiBsible  to  explain  subsequent  agreement,  165,  n.  (g). 
ACTUARY. 

opinion  of,  no  test  of  value  on  sale  of  reversionary  interests,  57. 
ADVERTISEMENTS, 
on  sale,  62. 

under  decree  or  order  of  Court  of  Chancery,  384. 
ADVOWSONS. 

title  to,  293. 
AGENT. 

for  sale  cannot  buy  for  himself  24,  30. 

either  in  his  own  name  or  that  of  another,  32. 
or  bargain  for  any  benefit  from  the  purchaser,  30. 
party  who  cannot  purchase  for  himself  cannot  buy  as  agent^  28. 
if  principal  camiot  buy,  neither  can  his  agent,  ib. 
agent  of  incumbrancer  cannot  buy  under  power  of  sale,  33. 
no  party  occupying  a  fiduciary  character  as  regards  sale  can 

buy,  30, — See  Bishop,  Rbctor. 
to  buy  cannot,  in  discharge  of  his  obligation,  covertly  sell  his 

own  estate,  31. 
employed  to  purchase  an  estate  buying  it  for  himself  is  a  trus- 
tee, 32. 
signature  of,  satisfies  Statute  of  Frauds,  130. 

though  appointed  by  parol,  t&.,  395. — See  Auctioneeb. 
may  be  sued  on  contracts  entered  into  as,  when,  155,  n.  (fn).— > 

See  Broker. 
buying  for  a  foreigner,  the  credit  is  g^ven  to  himself  ib. 
personal  liability  o^  ib. 

how  fiur  principal  afiEected  by  statements  of,  367. 
sale  by,  106. 

how  to  be  conducted,  ib. 

AGENT  FOR  PURCHASE. 

cannot  sell  his  own  estate,  31. 
AGENT  FOR  SALE, 
cannot  buy,  24. 

bu'gain  for  benefit  to  himself,  30. 
See  Trustee  for  Sale. 

AGREEMENT. 

party  buying  subject  to,  will  be  compelled  to  perform  it^  340. 
for  sale  of  an  annuity  on  lives,  none  being  named,  341. 
not  to  bid  at  an  auction,  valid,  343. 
for  sale  of  land  includes  what,  260,  n.  (c). 

See  Commercial  Contract,  Contract,  Sale. 
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ALIEN. 

effect  of  contract  by,  23. 
may  puTchase,  but  cannot  hold,  land,  ib. 
effect  of  obtaining  letters  of  denization,  24. 
naturalization  oi^  ib. 

"ALL  FAULTS.'' 
sale  with,  371. 

AMBIGUITY.— iSfee  Pabol  Evedrnck. 

ANNUITY. 

contract  for  purchase  o^  firom  an  infant^  void,  7. 

estate  sold  for,  255. 

sale  0^  on  lives,  none  being  named,  341. 

APPLICATION  OF  PURCHASE-MONEY, 
when  purchaser  bound  to  see  to,  313. 
of  land  sold  to  Bailway  Companies,  89,  90,  n.  (d), 

APPRENTICESHIP. 

articles  o^  reason  of  infant  being  bound  by,  7. 

APPEOPMATION  AND  ASSENT. 

effect  of,  as  to  vesting,  on  general  sale,  290. 

APPROVAL. 

of  draft,  whether  equivalent  to  signature,  127. 

ARBITRATION  (UNDER  LANDS  CLAUSES  CONSOLIDATION 

ACT), 
umpire  may  be  appointed  by  arbitrators,  within  what  time, 

86,  n.  (m). 
remedy  of  owner  after  expiration  of  powers  of  Board  of  Trade  to 

appoint  umpire,  86,  n.  (m). 
award,  within  what  time  may  be  made  by  umpire,  ib. 

need  not  separately  assess  the  price  and  damage,  86,  n.  (m). 
appointment  of  arbitrator,  where  parties  agree  to  refer,  tb, 
mandamus  lies  to  compel  the  promoters  to  take  up  the  award,  394. 

ASSENT.  • 

by  executor  to  a  legacy,  effect  of,  314,  n.  (h), 

ASSETS. 

marshalled  for  vendor's  lien,  when,  318. 

ASSIGNEES  (IN  BANKRUPTCY), 
cannot  buy,  29. 
may  abandon  a  contract  for  purchase  of  land  entered  into  by  the 

bankrupt,  241. 
what  rights  of  action  do  not  pass  to,  213,  n.  (v). 
property  vests  in,  241,  n.  (.z),  394. 
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ASSIGNMENT. 

of  parol  tenancy,  void,  unless  in  writing,  119. 

agreement,  when  a  good  consideration,  120. 

ATTESTATION. 

by  a  mark,  395. 

ATTESTED  COPIES.— /Sfe«  Titlb  Dbkds. 
ATTORNEY. 

acting  as  agent  for  sale  cazmot  buy,  32. 

acting  merely  as  attorney  may,  when,  33. 

purchase  by,  will  be  set  aside,  when,  34,  393. 

affected  by  champerty  and  maintenance,  36. 

AUCTION. 

sale  by,  61. 

within  the  Statute  of  Frauds,  390. 
differs  from  sale  by  private  contract^  how,  61. 
particulars  of  sale,  62. 

general  contents  of,  62. 
how  prepared,  63. 
inaccuracies  in,  63. 

cannot  be  corrected  at  sale,  63,  64. 
except  when,  174. 
alteration  of,  before  sale,  65. 
conditions  of  sale,  62,  65. 
when  circulated,  65. 
contents  of,  65. 
bidding,  66. 

may  be  coimtermanded  till  hammer  falls,  66,  n.  (n). 
stipulation  that  no  person  shall. retract,  ib. 
deposit,  payment  of,  66. 

duty  of  auctioneer  to  hold,  till  when,  66,  n.  (o). 
liabilityof  auctioneer  prematurely  handingover,  66,  n.(o). 
remedy  for  recovery  of,  66,  n.  (o). 
return  o^  not  ordered  on  purchaser's  biU,  67,  n.  (o). 
interpleader  for,  ib. 

costs  of  auctioneer  on,  ib. 
auctioneer's  charges,  ib, 
auctioneer  cannot  maintain  bill  for,  when,  ib, 
return  of,  may  be  ordered  on  vendor's  bill,  ib. 
interest  on,  ib. 
stipulation  as  to  forfeiture  o^  ib. 

not  important  in  equity,  68,  n.  (o). 
does  not  qualify  the  purchaser's  obligation  to  com- 
plete, ib. 
absence  of,  effect  of,  ib. 
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AUCTION— (con/inMcc/). 
puffing,  68. 
reserved  bidding,  71. 
sale  "without  reserve,"  71. 
sale  under  decree  is  generally  by,  73. 
in  the  country,  conducted  by  provincial  auctioneer,  ib. 
a  separate  contract  arises  on  sale  of  each  lot^  140,  n.  (&). 
authority  to  sell  by,  does  not  authorise  sale  by  private  con- 
tract, 106. 
agreement  not  to  bid  at,  valid,  343. 

market  value  ascertained  by  sale  at,  56, 107. — See  Agreement, 
Puffing,  Eeberved  Bidding,  "Without  Reserve." 

AUCTIONEER 

power  and  duties  of,  as  to  sale,  61. 
declarations  of,  at  sale,  63- 
the  vendor's  agent,  61,  n.  (a), 
cannot  buy  the  estate,  24,  30,  393. 
selling  without  authority,  61,  n.  (a), 
revocation  of  authority  of,  393. 
may  sue  in  his  own  name,  when,  61,  n.  (a), 
on  sale  of  land,  has  no  authority  to  receive  the  purchase-mo- 
ney, lb. 
unless  expressly  authorised,  ib. 
gives  credit  for  purchase-money  at  his  own  risk,  ib, 
loss  through  insolvency  of^  falls  on  vendor,  62,  n.  (a). 

unless  sale  be  by  executors,  when,  ib. 
refusing  to  disclose  principal  personally  liable,  ib, 
not  disclosing  principal  at  time  of  sale  of  shares,  personally  li- 
able, 99. 
payment  for  services  of,  62,  n.  (a), 
usages  as  to,  ib. 

by  per-centage  on  sum  "  obtained,"  ib. 
on  sale  under  decree,  74. 
sale  defeated  through  negligence  of,  62,  n.  (a), 
the  purchaser's  agent  for  the  purpose  of  signing  the  agreement, 
131. 
unreasonableness  of  this  doctrine,  131,  n.  (e). 
cases  on  which  it  is  founded,  ib, 
disapproved  by  Lord  Eldon,  ib. 

the  Court  of  Queen's  Bench,  132,  n.  (e). — 
See  Aqsst. 
being  also  owner,  no  objection  to  specific  performance,  343. 
provincial,  conducts  sale  under  decree,  when,  73. 
receipt  of,  for  deposit,  may  constitute  good  agreement,  124. 
DD 
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AWARD. 

price  to  be  fixed  by,  50,  393,  53. 
See  Arbitration,  Valuation. 


BANKRUFTCY, 

sales  in,  within  Statute  of  Frauds,  390. 
proceedings  in,  enrolment  oi^  309. 

if  not  enrolled,  should  be  entered  of  record,  310. 

BANKRUPTS. 

what  rights  of  action  of,  pass  to  assignees,  213,  n.  {v), 

BANKRUPTS'  ESTATES. 

sale  of,  how  to  be  conducted,  110. 

BIDDER. 

at  auction,  66,'See  Puffing. 

BIDDING. — See  Ofenino  Biddings,  Rbbervbd  Bidding. 

BILL. 

for  spedfic  performance,  330  et  eeq, — See  Specific  Performancb. 

BILL  OF  LADING.' 

objects  and  contents  o^  203. 

exceptions  in,  as  to  '^  robbers"  or  ^  perils  of  the  road,**  396. 
the  evidence  of  title  to  the  goods  shipped,  203. 
practice  of  the  ship-master  as  to,  5203. 

effect  of  goods  being  made  deliverable  under,  to  the  consignee,  204. 

to  the  consignor  or 
his  assigns,  204L 
operation  o^  206. 

when  goods  are  delivered  on  board  consignee's  own 

ship,  207* 
as  between  original  parties,  396. 
as  distinguished  from  delivery  order,  ib, 
negotiation  o^  defeats  right  of  stoppage,  232. 
See  Stoppage  in  Transitu. 

BISHOP. 

cannot  lend  money  on  annuity  for  rebuilding  a  rectory,  31. 

BOUGHT  AND  SOLD  NOTES. 

duty  of  the  broker  to  enter  and  sign  the  contract^  154. 

constitute  the  contract^  156. 

effect  of  variance  between,  157. 

altering  either  note  with  consent  of  the  other  party,  158. 

without  such  consent^  ib, — See  Bbokee. 
BREACH  OF  CONTRACT.— ^Sise  Damages. 
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BREACH  OF  TRUST. 

contract  grounded  on,  will  not  be  enforced,  345. 

BROKER  (IN  LONDON). 

subject  to  control  of  corporation,  164,  n.  (m). 

statutory  regulations  as  to,  ib. 

must  be  admitted  bj  the  corporation,  ib. 

execute  a  bond  for  his  good  behaviour,  ib. 
subject  to  the  customs  of  the  trade,  ib. 
acting  without  admission,  illegal,  ib, 
acting  contrary  to  regulation,  forfeits  his  bond,  ib. 
must  answer  a  bill  of  discovery,  ib, 

BROKER  (IN  COUNTRY). 

any  person  may  act  as,  ib. 

subject  to  no  regulation  except  customs  of  the  trade,  ib. 

BROKER  (GENERALLY). 

practice  o^  as  to  reducing  his  contracts  to  writing,  ib. 
various  forms  in  use,  154,  n.  (m),  155,  n.  (m). 
liable  to  damages  for  negligence,  157,  n.  (s). 
vendor  may  proceed  against  either  principal  or  broker,  when, 
155,  n.  (m). 
not  proceed  against  principal,  when,  ib. 
party  contracting  as  agent,  having  no  principal,  ib. 
credit  given  to,  when,  ib. 
personally  liable,  when,  ib. — See  Agent. 

BROKERS. 

customs  of^  on  sale  of  shares,  97. 


CARRIER  (COMMON). 

delivery  to,  effect  of,  as  between  vendor  and  vendee,  200. 
after  delivery  to,  goods  are  at  risk  of  vendee,  200,  201,  n.  (d). — 
See  Delivery,  Bill  of  Lading. 

CARRIER'S  LIEN. 

does  not  affect  the  right  of  stoppage  in  transitu,  231. 

CASE. 

practice  of  sending,  to  a  court  of  law  abolished,  388, 

CAVEAT  EMPTOR. 

this  maxim  applies,  when,  262. 

CHAMPERTY. 

sale  affected  by,  36,  37. 
CHOSE  IN  ACTION. 

may  be  sold,  38,  393. 

Dd2 
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CITY  or  LONDON. 

compensation  for  tithe  in,  how  to  be  estimated,  86,  n.  (/). 
CLAIM. 

to  enforce  specific  performance,  366. 
reference  of  title  obtained  on,  ib. 

COALS. 

must  be  sold  by  weight,  102. 

vend  and  delivery  of,  in  London,  103. 

patent  fuel,  394. 

COLLIERY. 

opening  biddings  on  sale  of,  78,  79. 

from  what  time  purchaser  entitled  to  profits,  83. 

COMMENDATION. 

effect  of  general  commendation  of  subject  of  sale,  264. 

COMMERCIAL  CONTRACTS. 

parol  evidence  admissible  to  annex  incidents  to,  167. 
a  custom  of  the  City  of  London,  168,  n.  (x). 
a  custom  of  the  Irish  Provision  Trade,  ib. 
an  usage  of  tobacco  trade,  as  to  sale  by  sample,- tfr. 
an  usage  in  the  bacon  trade,  395. — See  Custoh . 

COMMISSIONER 

in  bankruptcy  cannot  buy,  29. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT. 
sale  and  transfer  of  shares,  95. 
no  transfer  after  a  call  till  paid,  ib, 
vendee  prepares  transfer,  ib, 
till  transfer,  vendor  liable  fo»  calls  at  law,  tfr. 

not  in  equity,  96. 
COMPENSATION. 

principles  on  which  agreements  are  enforced  with,  342. 
older  cases  on,  virtually  overruled,  342,  n.  (/). 
for  defective  repair  of  premises,  271. 
for  bad  cultivation,  ib. 
for  lands  not  lying  within  ring-fence,  ib. 
not  given  formisdescription  patent,  268. 
as  foot-path  across  a  meadow,  ib. 
vague  and  indefinite,  269. 

that  land  was  as  good  as  freehold,  ib. 
that  fine  on  renewal  was  small,  ib. 
that  an  advowson  was  likely  soon  to  be  avoided,  270. 
that  land  was  "uncommonly  rich  water-meadow,"  ib. 
misdescription  in  respect  of  tenure,  272. 

of  rack-rent  as  ground-rent,  275. 
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COMPENSATION— (c(W<t«MecO. 

omission  to  notice  burthens  imposed  by  local -public  Act^  no 
ground  for,  276. 

not  given  for  misdescription  as  to  locality  of  premises^  when,  276. 

two  shops  with  parlours  and  warehouse, des^bed  as  ''three dwell- 
ing houses/'  no  ground  for,  when,  ib. 

allowed,  for  deficiency  of  quantity,  when,  284,  286. 

customary  acres  misdescribed  as  statutory,  not  a  ground  for  com- 
pensation, but  for  rescinding  contract,  286. 
See  Lakds  Clauses  Consolidation  Act. 

COMPULSORY  POWERS. 

to  take  land,  unknown  at  common  law,  86,  n.  (t). 

cannot  be  exercised  afler  expiration  of  time  limited,  tb, 
granted  to  a  second  Railway  Company,  restrained,  ib, 
continuance  in  possession  without  paying  compensation  after  ex- 
piration of,  not  imlawful,  when,  93,  n.  (o). 

CONDITIONS  OF  SALE  (SPECIAL), 
as  to  title,  297. 

that  purchaser  shall  take  such  title  as  vendor  has.  ib. 
"  to  accept  vendor's  title  without  dispute,''  298. 
that  vendor  shall  not  require  the  concurrence  of  specified  parties, 

ib. 
that  purchaser  shall  not  object  to,  or  require  title  prior  to  a  cer- 
tain date,  ib. 
make  any  objection  in  respect  of  a  parti- 
cular deed,  299. 
that  the  sale  is  before  the  pre- 
scribed time,  ib. 
as  to  the  verification  of  the  abstract,  300. 

by  deeds  not  in  vendor's  possession,  301. 
that  objections  to  title  shall  be  taken  within  a  limited  time,  302. 
that  contract  shall  be  void,  if  title  be  not  made  by  a  certain  day,  ib. 
if  not  approved  by  purchaser's  couusel,  ib. 
if  purchase-money  not  paid  on  day  appointed,  ib. 
that  any  dispute  as  to  the  title  should  be  referred  to  some  emi- 
nent conveyancer,  and  if  &c.,  it  should  be  rescinded,  303. 
that  any  misstatement  of  the  term  of  years  should  not  vitiate 

the  sale,  304. 
as  to  the  identity  of  the  parcels,  306. — See  Auction. 

CONTRACT. 

to  be  performed  "  directly,"  meaning  of,  326. 

"  say  not  less  than,"  in  a,  ib. 

second,  first  not  having  been  rescinded,  effect  of,  344. 

CONTRACT  OF  SALE, 
essentials  of,  5. 
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CONTRACT  OF  SALE— (oon/mMecO. 
competent  parties,  5. 
subject  matter,  38. 
price,  49. 
eyidence  of,  111. 

on  sale  of  real  estate,  ib. 

personal  'estate,  139.  —  See  Statute    of 
Frauds. 
operation  of,  on  sale  of  personal  chattels,  177. — See  Salb  of 
PsBSONAL  Chattel. 
on  sale  of  real  estate,  238rSee  Saue  of  Real  Estate. 
rights  and  obligations  of  the  parties  under,  259. 
obligations  of  tlie  vendor,  ib, 

vendee,  311. 
remedies  for  enforcing,  323. 
recision  of,  359. 
for  realty  and  personalty  void  as  to  the  former,  is  void  also  as 

to  the  ktter,  119. 
cannot  be  rescinded  without  consent  of  both  parties,  211,  n.  (<)• 
See  Auctioneer,  Corrbspondemck,  Letter,  Offer  to  Pur- 
chase. 

CONVERSION. 

of  real  estate  by  contract^  238,  396. 

from  what  time  it  operates,  253,  396 
resulting  consequences,  ib. 

CONVEYANCE. 

draft,  preparation  o(  306. 
by  whom  settled,  ib. 
engrossment  of,  by  whom,  ib. 
stamping,  executing,  registration,  &c.,  ib. 
costs  of,  306. 

effect  o^  as  to  pre-existing  covenants  between  vendor  and  ven- 
dee, ib. 

CONVEYANCING  COUNSEL  (OF  THE  COURT), 
reference  to,  383,  388. 

COPIES  (OFFICIAL). 

purchaser  entitled  to,  when,  308. — See  Title  Deeds. 

CORPORATION. 

signature  by,  132. — See  Statute  of  Frauds. 
use  and  occupation  lies  against^  395. 

CORRESPONDENCE. 

no  agreement  by,  unless  it  result  in  accession  to  same  set  of 
terms,  122. 
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CORRESPONDENCE— (cow/tnttecQ. 

amounts  to  an  agreement^  if  it  contain  the  terms,  though  parties 
intended  to  draw  up  a  formal  instrument,  1 23, 395. — See  Lsi- 

TER. 

COVENANT  FOR  PRODUCTION. 

rule  as  to,  where  estate  sold  in  lots,  307. 
made  determinable,  when,  ib. 

of  copies  of  court-rolls,  purchaser  not  entitled  to,  309. 
as  to  what  deeds  purchaser  entitled  to,  ib. 
whether  purchaser  entitled  to,  under  contract  for  further  assur- 
ance, 310. 
right  to,  qualified  by  special  stipulation,  ib, 

COVENANTS. 

not  to  use  land  in  a  particular  manner,  344,  396. 
land  sold  with  notice  of,  345. 

CREDITOR. 

may  buy  at  sale  under  execution,  28. 

CROWN  DEBTS. 

search  for,  when  proper,  294. 

CUJUS  EST  SOLUM  &c. 

infringement  of  rule,  effect  of,  277. 

CUSTOM  (LOCAL). 

what  is  the,  where  evidence  contradictory,  a  question  for  a  jury, 

168,  n.(^). 
nature  of,  ib. 

evidence  of,  not  admitted  against  an  express  or  implied  stipula- 
tion, 169,  n.  (y). 

See  Commercial  Contracts,  Parol  Evidence. 

DAMAGES  (FOR  BREACH  OF  CONTRACT), 
for  purchase  of  shares,  98,  394. 
cannot  be  had  in  equity,  336. 
remedies  of  the  vendor  at  law,  323. 
doubtful  title  no  answer  to  the  vendor^s  action  for,  ib, 
vendor  may  maintain  action  for,  without  tendering  the  goods, 
when,  324. 
allegation  of '*  readiness,"  ib. 
measure  of,  on  breach  of  contract  by  vendee,  326. 
remedies  of  purchaser  for  breach  of  contract,  ib. 
purchaser  of  land  cannot  recover,  for  loss  of  his  bargain,  327. 
on  breach  of  warranty,  328. 

fulure  of  vendor  to  send  specific  quantities  of  goods  ordered,  328. 
liquidated,  329. 
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DECEIT. 

principle  of  the  action  o^  366. — See  Fbaub,  Recision  of  Coirr&ACT. 

DECLARATION. 

of  testator  admissible  to  explain  latent  ambiguity,  165,  n.  (q). 

DECREE. 

notice  to  a  purchaser,  when,  295. 
form  of,  in  suit  for  specific  performance,  355. 
DECREE,  OR  ORDER,  (SALE  UNDER), 
decree  or  order  for  sale,  73,  363. 
conduct  of  sale,  ib. 
advertisements,  384. 
particulars  and  conditions,  73. 
the  Court  is  the  vendor,  74. 
reserved  bidding,  ib. 
who  may  bid,  ib. 
highest  bidder,  75. 

affidavit  of,  on  sale  in  country,  ti6. 
unsold  lots,  ib. 

confirming  Master's  report,  ib. 
opening  biddings,  76. — See  Opening  Biddings. 

where  subject  of  sale  is  a  trade,  78. 
who  may  apply  to  open  biddiaga,  ib. 
terms  on  which  biddings  are  opened,  79. 
death  of  purchaser  before  report  confiimed,  ib. 
sub-sale  at  a  profit  before  confirmation,  ib. 
substitution  of  another  purchaser,  ib. 
effect  of  confirming  report,  80. 
reference  of  title,  81. — See  Reference  of  Title. 
purchase-money,  payment  of,  into  Court,  82,  393. 
not  to  be  paid  out  without  notice,  82. 
investment  of,  ib. 
from  what  time  purcliaser  entitled  to  possession,  83. 
the  conveyance,  ib. 

settled  by  the  Ma.ster,  when,  ib. 
refusal  of  necessary  party  to  join  in,  84,  384. 
failure  of  purchaser  to  complete,  ib. 
DELAY. 

in  completing,  286.— See  Time. 
DELIVERY 

what  sufficient  to  vest  property  in  vendee,  199,  203,  207. 

to  defeat  right  of  stoppage  in  transitu,  215. — See 
Stoppage  in  Transitu. 
to  a  carrier,  200. 
on  boaifl  shij),  201,  203. 

chartered  ship,  204,  n.  (ff). 
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DELVTRBY— (continued). 

on  board  consignees'  own  ship,  207. — See  Bill  of  Lading,  Goods 

Sold  and  Delivered,  Sale  of  Personal  CnAXTEL. 
part  delivery,  231, 396. 
DELIVERY  AND  ACCEPTANCR 

erroneously  held  at  one  time  to  satisfy  Statute  of  Frauds,  s.  17, 

143,  n.  (o). 
cases  upon,  143,  n.  (q). — See  Acgeftance  and  Beceift. 

DELIVERY  ORDERS. 

effect  o^  210,  396. 
DEMISE. 

implied  obligations  on,  260. 
DEPOSIT. 

purchaser's  bill  dismissed,  without  costs,  unless  vendor  consented 
to  return,  345. — See  Auction. 

DEPOSITARY. 

cannot  dispute  vendee's  title,  when,  228. 
DESCRIPTION.— ASfe«  MiSDESCRirnoN. 

DETERIORATION. 

borne  by  purchaser  after  contract,  255. 

report  confirmed  on  sale  under  decree,  80. 
by  accidental  fire^  80,  255. 

injury  to  adjoining  property  by  fidl  of  part  of  premises  sold,  255. 
by  fJBJling  in  of  life,  on  sale  of  annuity,  tb. 
vendor  how  far  liable  for  want  of  due  care,  256,  396. 
vendee  can  have  no  allowance  for,  when,  256. 
vendee  entitled  to  compensation  for,  may  also  be  entitled 
to  interest  on  it,  257. 
DEVISE. 

revoked  in  equity  by  contract  of  sale,  243. 
subsequent  to  contract,  effect  o^  ib, 
DEVISEE. 

of  purchaser  can  enforce  contract  against  vendor,  when,  247. 
entitled  to  have  another  estate  purchased,  when,  249. 

"DIRECTLY." 

sale  to  take  place  "  directly,"  meaning  of,  325. 

DISCHARGE. 

when  trustees  can  give  good,  for  purchase-money,  313. 
for  purchase-money,  one  executor  can  give,  315. 

one  trustee  cannot,  ib. 
of  purchaser  on  report  against  title,  81,  n.  (c). 

on  exceptions  allowed  to  report  in  favour  of  title,  ib, 
DISTRESS. 

purchase  from  a  peraon  in,  set  aside,  when,  55,  339,  393. 
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DOCK  WARRANTS. 

effect  of  delivery  oi^  210. 
DOUBTFUL  TITLK 

no  answer  to  vendor's  action  for  damages,  323. 

in  case  of,  specific  performance  not  enforced,  333. 

8ed  qu.  effect  of  16  &  16  Vict.  c.  86,  ss.  61, 62, 388.— ^S^  Titlb. 
DRUNKENNESS— iSw  Ihtoxication. 

EASEMENT. 

not  a  matter  of  compensation,  when,  277,  280,  396. 

can  be  granted  only  by  deed,  113,  n.  (6). 
EMBLEMENTS. 

agreement  for  sale  of  crops  which  go  as,  valid  without  writing,  1 15. 
ENGROSSMENT. 

of  purchase-deed,  by  whom  and  at  ^ose  expense  made,  306. 
ENROLMENT. 

of  proceedings  in  bankruptcy,  309. — See  Bankruftct. 
ENTIRETY. 

contract  for  lease  of  entirety  of  a  coal  mine  by  one  of  two  tenants 
in  common,  not  enforced,  when,  276. 
ESTIMATION. 

quantity  described  as  being  so  many  acres  by,  285. 
EVIDENCE.— 4&e  Parol  Evidbncb. 
EXECUTOR 

can  give  discharge  for  purchase-money  of  leaseholds,  when,  314. 
mixed  produce  of  real  and  personal  estate, 
when,  lb, 

receipt  of  one,  good,  315. 

disclaimer  of,  donee  of  a  power,  ib.  396. 

purchase-money  of  real  estate  goes  to,  when,  240. 

of  vendor  can  enforce  contract  against  vendee,  when,  247. 

FACTOR'S  LIEN. 

sale  of  goods  held  under,  46. 

FALSA  DEMONSTRATIO. 

parol  evidence  whether  admissible   to  shew  who  meant  by, 
166,  n.  (r). 
FEME  COVERT.— ^6  Marribd  Woman. 
FICTITIOUS  PRETEXTS. 

purchaser  delaying  completion  under,  345. 
FIRE. 

premises  destroyed  by  accidental,  by  whom  loss  to  be  borne, 
80,  255. — See  Deterioration. 
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FIXTURES. 

sale  of,  not  within  4th  sect  of  Statute  of  Frauds,  119. 
nor  the  17th,  141. — See  Statute  of  Frauds. 

FORGED  SCRIP. 

liability  of  principal  to  his  broker  on  sale  of,  98. 
See  Scrip,  Shares. 
FORMER  TRANSACTIONS. 

admissible  to  explain  agreement^  165,  n.  {q), 

FRAUD. 

what  necessary  to  constitute,  366,  n.  (a), 
may  be  proved  by  parol,  169. 
See  Recision  of  Contract. 

FRAUDS.— &c  Statute  of  Frauds. 
FRUIT. 

sale  of  growing  firuit,  117. — See  Statute  of  Frauds. 

FUNDS. 

purchase-money  invested  in,  at  risk  of  vendor,  when,  82,  253. 

vendee,  when,  ib. 

GAME. 

sale  o^  43. 

GOODS  SOLD  AND  DELIVERED. 

sale  and  delivery  distinguished  from  bargain  and  sale,  199. 
what  a  sufficient  delivery  to  vest  the  property  in  the  vendee,  ib, 
putting  goods  in  a  course  of  transmission  to  the  vendee  alters  the 

property,  199,  200. 
delivery  to  a  common  carrier,  200,  201,  n.  (d), 
effect  o^  may  be  qualified,  201. 
on  board  ship  under  an  indorsed  bill  of  lading,  ib. 
unindorsed  bill  of  lading,  ib, 
goods  under  bill  of  lading  made  deliverable  to  consignee,  204. 

to  consignor  or  assigns,  ib. 
practice  where  consignor  suspects  solvency  of  consignee,  204,  205. 
delivery  on  board  consignee's  own  ship,  effect  of,  207. 

does  not  necessarily  vest  the  property  in  the  consignee,  ib. 
consignor  may  vary  destination  after  delivery  on  board  con- 
signee's ship,  208,  n.  (o). 
indorsement  and  delivery  of  dock-warrants,  effect  o^  210. 
delivery  order  given  to  a  wharfinger,  effect  of,  228,  229. 
what  is  such  delivery  as  puts  an  end  to  the  right  of  stoppage,  215. 
See  Dblivbry,  Stoppage  in  Transitu. 
GOODWILL. 

sale  of,  393. 
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GRASS. 

sale  of  growing  crop  o^  116. — See  Statutb  of  Frauds. 

GROWING  CROPS. 

sale  of,  within  statute,  when,  114. 
growing  crop  of  grass,  116. 
young  trees  standing,  ib, 
growing  fruit,  117. 
potatoes,  ib. 
turnips,  118. 
GUARANTEE. 

patent  ambiguity  in,  may  be  explained  by  parol,  167. 


HARDSHIP. 

a  hard  bargain  wiU  not  be  enforced,  when,  347. 

onerous  covenants  in  a  lease,  348. 
HEIR-AT-LAW. 

of  purchaser  can  enforce  contract  against  vendor,  when,  247. 

entitled  to  have  another  estate  purchased,  when,  249. 

IDENTITY. 

of  parcels,  special  conditions  as  to,  305. 
ILLEGAL  WEIGHTS  AND  MEASURES. 

sale  by,  101,  286. — See  Acre,  Weights  and  Measures. 
IMPLIED  OBLIGATIONS. 

not  favoured  at  law,  259,  396. 

on  sale  of  land,  259,  261. 

personal  chattels,  ib. 

on  a  demise,  260. 

IMPROVEMENTS. 

after  contract  belong  to  vendee,  256. 

renewal  of  lease  at  vendor's  expense,  ib, — See  Deterioration. 
INADEQUACY  (OF  PRICE).— /Sfee  Price,  Reversion. 

mere,  no  ground  for  setting  aside  a  sale,  54,  393. 
INCUMBRANCER. 

with  power  of  sale  cannot  buy,  27. 
INDORSED  RECEIPT. 

absence  o^  constructive  notice  that  purchase-money  has  not  been 
paidj  311. 

not  conclusive  evidence  of  payment,  312. 
INFANCY. 

.  plea  of,  a  pei*sonal  privilege,  10. 
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INFANT.     ^ 

contracts  by,  voidable,  5. 

except  for  neoessariea,  6. 

articles  of  apprenticeship,  7. 
never  void  unless  be  make  tbem  so,  ib, 
may  be  ratified,  8. 
liability  o^  for  rent,  ib. 

fine  dae  on  admission  to  copyholds,  9. 
calls  on  railway  shares,  ib, 
in  tort^  10. 
for  fraud,  ib. 
may  sue,  though  he  cannot  be  sued,  when,  11. 
cannot  enforce  specific  performance,  350. — See  Annuity,  Ap- 
prenticeship, Necessaries. 

INITIALS. 

signature  by,  125. 

INJUNCTION. 

to  restrain  the  exercise  of  compulsory  powers  by  a  second  Rail- 
way Company,  85,  n.  (i). 

principles  on  which  a  Company  is  restrained  from  taking  posses- 
sion, &c.,  88,  n.  (^). 

INJURY. 

to  adjoining  property  by  fall  of  part  of  premises  sold,  by  whom 
loss  to  be  borne,  255. — See  Detferio ration. 

INSOLVENTS'  ESTATES. 

sale  o^  how  to  be  conducted,  106. 
provision  as  to,  in  Insolvent  Acts,  directory  only,  109. 
purchaser  not  affected  by  constructive  notice  of  negligence  in 
conduct  of  the  sale,  109. 
nor  necessarily  by  express  notice,  1 10. 

"INTEREST"  IN  LAND. 

meaning  o^  within  Statute  of  Frauds,  114. 

INTEREST  (ON  PURCHASE-MONEY). 

from  what  time  purchaser  pays,  253,  396,  318. 

rule  as  to,  where  completion  is  postponed  through  vendor's 

delay,  318—320. 
delay  arising  from  litigation  after  acceptance  of  title,  321. 
effect  of  reserving  rents  and  profits  to  vendor  tiU  completion,  321. 
purchaser  in  possession  pays,  ib. 
payment  of,  on  sale  of  timber,  ib, 

of  reversions,  322,  396. 
not  payable  on  deposit,  ib. 
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INTOXICATION. 

good  defence  to  an  action  on  a  contract  made  in  a  state  of,  21« 
equity  will  not  enforce  an  agreement  obtained  under,  22. 

■    set  aside  a  transaction  merely  on  ground  of,  ib. 

JOINT-STOCK  COMPANY. 

shares  in,  transfer  and  sale  o^  96. 

by  an  allottee  void,  when,  tb, 
forms  of  transfer  prescribed  by  deed  of  settlement^  ib. 

must  be  observed,  i6.,  394. 
shares  of,  not  within  Statute  of  Frauds,  s.  17, 141. 
JUDGMENTS. 

search  for,  by  purchaser,  294. 

LANDLORD  AND  TENANT. 

parol  evidence  to  annex  local  usages  to  contracts  between,  168. 
as  to  compensation  for  tillages,  &c.,  168,  n.  (x), 

for  foldage,  169,  n.  (y). 
as  to  rights  of  Vay-going  tenants,  168,  n.  (ir). — See  Cubtom  . 
LANDS  CLAUSES  CONSOLIDATION  ACT. 
sales  imder,  84. 
promoters  may  take  land  by  agreement,  85. 

or  compulsorily,  ib, 
power  to  sell  given  to  persons  under  legal  disability,  &c.,  86. 
price  to  be  ascertained  by  a  jury,  &c.,  when,  ib, 
must  be  money,  ib. 
except  when,  ib. 
enforcement  of  contract  when  line  has  been  abandoned,  85,  n.  (A), 

394,396. 
purchases  for  **  extraordinary  purposes,**  ib. 
notice  to  treat,  87.-^8!^  Notice. 
compensation,  how  ascertained,  88,  394. 
by  two  justices,  88. 
by  arbitration,  ib. — See  Arbitratiok. 
by  a  jury,  ib. 

does  not  apply  to  subsequently  resulting  damage,  86,  n.  (I). 
principle  o^  in  estimating  value  of  tithe  in  the  Gity 
of  London,  ib. 
price  under,  how  to  be  ascertained,  88. 
compensation  for  lands  "injuriously  afifected,^  89. — See  Lands 

**  INJURIOUSLY  AFPBCJTKD." 

application  of  purchase-money,  ib. 
order  for,  90. 
of  lease  or  other  partial  interest,  91. — See  KB-iyvBsmcBMT. 
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LANDS  CLAUSES  CONSOLIDATION  AUT-^iconHnued). 
oonVejanoe  by  the  company  to  themaelves,  91. 
who  is  to  be  considered  owner,  91, 
costs  of  purchase,  ib, 

re-investment^  92. 
conveyance,  form  o^  ib. 

costs  of,  ib, 
company  cannot  enter  till  the  purchase-money  has  been  piud,  92. 

except  when,  t6. 
after  deposit  and  bond,  sheriff  may  deliver  possession,  93. 
sale  of  part  of  a  honse  or  manufactory,  ib^  394. 
intersected  lands,  ib, 
copyholds,  sale  o^  94. 
rights  of  common,  compensation  for,  94. 
mortgages  and  rent-charges,  satisfaction  o^  t^.,  94,  n.  (y). 
leaseholds,  apportionment  of  rents  and  satisfaction  for,  ib, 
compulsory  powers,  expiration  of,  ib, — iSee  Compuusort  Powjers. 
omitted  interests,  purchase  of,  ib,,  94,  tl  (c),  394. 
superfluous  lands,  sale  of,  95. 

Sse  CouPAirus  Clauses  Consolidation  Act,  Injunction, 
Joint-Stock  Compant,  Mandamus,  *'  Railway  and 
Works,"  Railway  Shares,  Sharbs. 

LANDS  « INJURIOUSLY  ATFECTED." 

to  what  lands  those  words  extend,  89,  n.  (^). 

owner  of  property  not  required  by  the  Company,  not  entitled  to 

give  notice  under  the  Act,  89,  n.  (y),  394. 
test  of  lands  being  injuriously  affected,  ib. 

LATENT  AMBIGUITY.—^  Parol  Evidence. 

LATENT  DEFECTS. 

warranty  agunst^  266. 

LEASEHOLD. 

onerous  covenants  no  answer  to  specific  performance  on  sale  of, 

348. 
title  to,  293.-^8190  Title. 

LETTER. 

agreement  may  be  constituted  by,  121. 

more  than  one,  121,  122. 
no  agreement  unless  answer  to  proposal  by,  be  a  simple  accept- 
ance, 122. 
special  proposal  by,  must  be  specially  accepted,  ib, 
offer  to  purchase  by,  verbally  rejected,  effect^  ib, 
binds  writer  from  time  of  its  being  posted,  123. 

although  mistake  in  its  date,  i&. — See  Correspondence, 
Post. 
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LIQUIDATED  DAMAGES, 
stipulation  for,  329. 
.  construction  of  clause  for,  ib. 
in  what  cases  to  be  considered  as  a  penalty,  t^. 
sum  payable  by  either  party  to  purchase  of  a  lease  not  fulfilling 
every  part  of  agreement,  to  be  considered  as,  300. 

LIS  PENDENS. 

unregistered,  not  binding  on  a  purchaser,  unless  he  have  express 
notice,  296. 

LOCAL  PUBLIC  ACT. 

omission  to  notice  burthens  imposed  by,  no  ground  for  compen- 
sation, 275. 

LORD  TENTERDEN'S  ACT. 
effect  of,  140. 

LORD'S  DAY  ACT.— ^(W  Sunday  Sales. 

LOTS. 

sale  by  auction  in,  a  separate  contract  arises  on  sale  of  each  lot, 

140,  n.  (b). 
purchaser  of  several,  discharged  as  to  one,  discharged  as  to  the 

others  also,  when,  331. 

LUNATIC. 

committee  of,  cannot  sell  under  Lands  Clauses  Consolidation  Act, 

without  sanction  of  the  Lord  Chancellor,  86,  n.  (X-). 
costs  of  reference,  costs  within  the  Act^  ib, 
contract  by,  effect  of,  18. 

will  be  enforced,  when,  at  law,  18. 

in  equity,  20. 
will  not  be  set  aside,  when,  at  law,  18. 

in  equity,  20,  393. 
liability  of,  for  necessaries,  21. 


MANDAMUS. 

lies  by  a  land-owner  against  a  company  after  notice  to  treat, 

87,n.(y). 
to  complete  the  line,  88,  n.  (q). 
near  expiration  of  compulsory  powers  no  answer  to,  ib. 

absolute  expiration  of  them  is,  ib, 
lies  to  compel  the  promoters  to  take  up  the  award,  394. 

to  enforce  assessment  of  price  by  a  jury  after  failure  to  ap- 
point uinpire,  86,  n.  (m). 
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MARK 

signature  by,  125. 
attestation  by,  3d5. 

MARRIED  WOMAN. 

contracts  by,  void,  11. 

except  for  necessaries,  ib. 

what  are  necessaries,  14. 

do  not  bind  her  separate  estate,  11. 
can  bind  her  husband  for  necessaries,  12. 
principle  of  husband's  liability  for  contracts  by,  ib. 
extent  of  husband's  liability,  13. 

in  case  of  his  lunacy,  ib, 
husband's  liability  on  contracts  by,  rebutted,  how,  ib. 
authority  to  bind  her  husband,  revocation  of,  14. 
consequences  of  living  separate  from  her  husband,  ib, 

of  being  compelled  to  leave  her  husband's  house,  16. 
effect  of  separation  a  mensd  et  tkoro,  17. 
her  elopement,  ib. 

See  Necessaries  (for  a  Married  Woman). 

MEASURES.— -/Sfetf  Weights  and  Measures. 

MISDESCRIPTION. 

as  to  matter  incapable  of  valuation,  contract  not  enforced,  342. 

MISDESCRIPTION  (ON  SALE  OF  LAND), 
patent,  268. 

college  lease  described  as  nearly  equal  to  freehold,  269. 
advowson,  "  avoidance  of,  likely  to  occur  soon,"  270. 
land  described  as  "  uncommonly  rich  water-meadow,"  ib. 
&rm  misdescribed  as  to  state  of  repairs,  271, 

of  cultivation,  ib. 
lands  being  within  a  ring-fence,  ib. 
of  leasehold  as  fireehold,  272. 
of  land  partly  leasehold  as  being  the  fee-simple,  ib. 
of  copyhold  as  freehold,  272,  273,  396. 

effect  of  describing  land  as  "  partly  freehold,  pai*tly  leasehold,"  273. 
as  "  partly  freehold,  partly  copyhold,  un- 
distinguished," ib.,  396. 
of  rack-rent  as  ground- rent,  275. 

omission  to  notice  burthens  under  a  local  public  Act,  ib. 
of  a  moiety  of  a  coal  mine  as  the  entirety,  276. 
as  to  the  character  of  buildings,  ib. 

locality  of  them,  ib. 
purchased  premises  overlapped  by  a  projection  from  adjoining 
house,  277. 

E  E 
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MISDESCRIPTION  (ON  SALE  OF  JjAND)— (continued)^ 
easements  not  mentioned  in  particulars,  277^  396. 
of  houses  Nos.  2  &  3  as  Nos.  3  &  4,  278.  * 
intentional,  277,  278. 

a  ground  for  rescinding  the  contract,  when,  278. 

as  covenant  set  forth  in  particulars  so  as  ta  mis- 
lead, 279. 
right  of  way  not  suffidentlj  disclosed,  280. 
exhibition  of  plans,  281,  396. 

how  &r  to  be  regarded,  281. 

making  road  referred  to  in,  a  cause  of  forfeiture,  282. 
vendor  to  build  church  as  delineated  in  plan,  283. 
OS  to  quantity : — 

through  mistake,  283. 

knowledge  of  the  quantity  not  to  be  presumed  in  pur- 
chaser because  he  occupies,  284. 
meaning  of  **  by  estimation,   285. 

"more  or  less,"  ib. 
over-statement  of  quantity  as  to  some  lots,  nnder-etate- 
ment  as  to  others,  ih. 

MISREPRESENTATION. 

intentional,  effect  of,  277,  278. 

a  bar  to  specific  performance,  340,  396. 

MISTAKE. 

contract  founded  in,  will  not  be  enforced,  348. — See  Specific 

Pertormance. 
a  ground  for  rescinding  contract,  when,  361. — See  RECiBioir  of 

CoNTRAor. 
may  be  proved  by  parol  evidence,  169. 

"MORE  OR  LESS."— /Sfec  QuANTETT. 

MORTGAGER 

with  power  of  sale,  cannot  buy,  27. 
may  buy  the  equity  of  redemption,  tb, 

on  a  sale  under  the  General  Orders  in  Bankruptcy  is  not  the 
vendor,  28. 
may  buy  without  leave  of  the  Court,  ib, 

MUTUALITY. 

contract  in  general  enforced  only  where  remedy  mutual,  350. 


NATURALIZATION, 
how  obtained,  24. 
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NECESSARIES  (FOR  AN  INFANT), 
what  are,  6,  n. 

tradesman  supplies,  at  his  own  risk,  t6. 
lies  on  infimt  to  shew  that  articles  supplied  were  not,  tb. 
no  answer  to  action  for,  that  infant  had  sufficient  income,  ib. 
failure  of  tradesman  to  inquire  whether  articles  supplied  were, 

no  ground  of  nonsuit,  iL 
how  far  parent  bound  to  supply,  ib. 
what  are,  when  a  question  for  the  Court,  ib. 
for  the  jury,  tb, 

iraCESSARIES  (FOR  A  MARRIED  WOMAN), 
how  far  husband  bound  to  supply,  12,  13. 
supplied  to  a  female  with  whom  a  man  has  lived,  12. 
husband's  liability  not  affected  by  his  lunacy,  13. 
effect  of  notice  not  to  trust  wife,  13. 

excessive  order  for  goods  by  wife,  13. 
supplying  her  with  money  sufficient  for,  13. 
the  credit  being  given  to  the  wife,  14. 
husband's  liability  for,  revoked  by  his  death,  14. 
widow  not  liable  for,  when,  14. 
what  are,  13,  n.  (o),  14. 
ground  of  wife's  authority  to  bind  husband  for,  12, 14. 

when  she  is  living  separate,  15. 
effect  of  separate  allowance,  15. 
decree  for  alimony,  16. 
assignment  of  property  for  wife's  use,  16. 
separation  a  merud  et  tkoroj  17. 
wife's  possessing  sufficient  means,  16. 

a  pension  from  the  Crown,  16. 
husband  expelling  wife,  liable  for,  16. 
effect  of  desiring  her  to  return  home,  16,  17. 
husband  not  liable  for,  after  her  adultery,  17. 

unless  he  allow  her  to  remain  at  home,  1 7. 
or  receive  her  back,  17. 
after  elopement,  17. 

NECESSARIES  (SUPPLIED  TO  A  LUNATIC), 
lunatic,  how  far  personally  liable  for,  at  law,  21. 
his  estate  liable  for,  in  equity,  21 . 

NE  EXEAT  REGNO. 

granted  against  the  purchaser,  when,  357; 

NOTICE. 

actual  or  constructive,  purchaser  bound  by,  294. 
good  in  equity,  what  is,  294. 

E  E  2 
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HfOTlCB— (continued). 

of  a  settlement,  purchaser  bound  to  inquire  if  it  be  voluntary, 

294,  n.{^). 

of  a  deed  is  notice  of  its  contents,  ib. 

recital  of  a  conveyance  referring  to  a  will,  notice  of  its  contents,  ih . 

a  lease  in  consideration  of  surrender  of  a  former  lease,  is  notice 

of  the  latter,  t5. 
of  a  lease  is  notice  of  its  contents,  ib, 
occupation  of  a  tenant  is  notice  of  any  interest  he  may  have, 

295,  n.  ((7), 

unless  the  vendor  make  an  express  representation,  ib. 
vacant  possession,  efiect  of,  as  to  notice,  ih, 
will  not  be  presumed  from  the  possession  of  instruments  leading 

to  the  knowledge  of  a  fact,  when,  ib. 
in  one  transaction  not  to  be  taken  as  notice  in  another,  when, 

295,  n.  (i). 
to  the  counsel,  attorney,  or  agent  of  a  party  is  notice  to  him,  295. 
party  acting  as  agent  for  both  vendor  and  purchaser,  effect  as  to 

notice,  295,  n.  (i), 
vendor  acting  as  agent  for  purchaser,  ib. 
constructive  notice  of  fraud  in  solicitor,  not  to  be  imputed  to 

client,  ib. — See  Decree,  Lis  Pendens. 

NOTICE  TO  TREAT. 

a  quasi  contract  established  by  the  notice  to  treat,  87,  n.  (q). 
binds  both  parties,  ib. 

cannot  be  enforced  by  suit  for  specific  performance,  ib. 
must  be  enforced  through  the  provisions  of  the  Act,  ib. 
landowner  may  enforce,  by  mandamus,  ib. 
a  second  notice  may  be  given  for  more  land,  ib. 
land  taken  without  notice,  injunction  reftised  on  terms,  ib. 
sufficient  if  notice  given  within  time  limited  for  taking  land 

compulsorily,  88,  n.  (q). 
after  notice  to  take  certain  lands,  company  cannot  enter  on  part, 
giving  security  for  that  part  only,  93,  n.  (o). 

NUISANCE. 

imknown  to  vendee  at  time  of  sale,  how  far  an  objection  to  spe- 
cific performance,  343. 


OCCUPATION. 

of  a  tenant,  notice  to  a  purchaser  of  his  rights,  294,  n.  (ff). 

OFFER  TO  PURCHASE. 

within   "six  weeks,"  party  making,    may  ^nthdraw  any   time 
within  this  period,  122. 
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OFFICE. 

sale  of,  40. 

of  profits  of,  42.  • 

OPENING  BIDDINGS. 

allowed  before  report  confirmed,  76. 

on  what  advance,  77,  77  n.  (a), 
where  there  are  several  lots,  77. 

the  timber  is  separately  valued,  78. 
the  subject  of  sale  is  in  nature  of  a  trade,  78. 
who  may  open,  ib, 

terms  on  which  biddings  are  opened,  79. 
costs  of  party  opening,  78. 

not  opened  after  report  confirmed,  except  on  special  case,  80. 
practice  of^  extended  to  bankruptcy,  7G. 
OPTION  TO  PURCHASE. 

from  what  time  land  considered  to  be  converted,  244. 
doctrine  in  Lawes  v.  Bennett  examined,  244. 
till  declared,  rents  belong  to  whom,  246. 
&dlure  to  declare,  within  time  limited,  ib. 
ORDER,  OR  DECREE,  (SALE  UNDER). 

for  sale  under  15  &  16  Vict.  c.  86,  may  be  made,  when,  383. 
abstract  of  title  to  be  laid  before  the  conveyancing  counsel,  ib. 
directions  of  the  Court  as  to  conditions  of  sale,  &c.,  ib, 
form  of  the  order  for  sale,  384. 
advertisements,  ib. 
conveyance,  ib. 

from  incumbrancers  anterior  to  the  suit,  ib. 

subsequent  to  institution  of  suit,  385. 
from  persons  under  disability,  tb. 
parties  bound  by  decree  or  order,  to  be  deemed  trustees,  ib. 
application  to  pay  in  purchase-money,  82,  387. — /See  Decree. 
OVEBrLAPPING. 

purchased  premises  over-lapped  by  projection  from  adjoining 
premises,  ground  for  rescinding  contract^  not  of  compensa- 
tion, 277. 


PARCELS. 

special  conditions  as  to  identity  of^  305. 

PAROL  EVIDENCE. 

inadmissible  to  explain  the  contract,  when,  160. 
admissible  to  explain  foreign  language,  161, 162. 
technical  terms,  163. 
writing  in  cypher,  162. 
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PAROL  EVIDENCE— (co/i^tnwrf). 

admisiible  to  explain  language  of  ancient  charten,  161^  395. 
terms  of  art  and  scienoe,  161. 
meaning  of  letters  "  P.  P."  182,  n.  (w). 

expression  ^across  a  oountry," 
ib, 
language  of  commercial  contaractSy  161, 162. 
customary  or  local  meaning  of  a  word,  162. 
to  shew  that  "close"  means  "farm,"  163,  n.  (n). 
sense  of  word  **  level,"  ib, 
distinction  between  "good"  and  "fine^"  ib, 
meaning  of  "bankers"  and  *'  mod."  ib. 
not  admissible  to  explain  arbitrary  symbols,  162,  n.  (m). 

contract  expressed  in  short  and  incom- 
plete terms,  ih, 
particular  word,  unless  there  be  a  local 

usage,  163,  n.  (o). 
"  shop-front,"  ti. 
admissible  to  explain  surrounding  circumstances,  164^  396. 

subject  matter  of  agi'eement,  164,n.Q[?),  396. 
"  whether  parcel  or  not,"  16^  n.  (p). 
ambiguity,  160,  166. 

latent,  165, 165  n.  (r). 
patent,  166. 

in  a  guarantee,  167,  n.  (u),—See 
Declaration,  Falsa  Demos- 

STRATIO. 

to  shew  identity  of  a  plan,  ib. 

state  of  testator's  property,  ih, 
amount  of  testator's  property,  ib. 
date  of  purchase,  situation  of  property,  &c.  ib. 
state  of  testator's  fisimily,  166,  n.  (r). 
to  annex  incidents  to  commercial  contracts,  167. — 
See  Commercial  Contracts. 
to    contracts   between    landlord 
and  tenant,  168.— /S?e  Land- 
lord AND  Tenant. 
to  rebut  the  equity  to  specific  performance,  338. 
to  prove  agency  under  Statute  of  Frauds,  395. 
to  correct  mistake,  169. 
to  prove  fraud,  ib. 
not  admissible  to  vary  a  written  agreement,  170. 
admissible  to  vary  a  parol  agreement,  172. 
declaration  of  the  party  making  the  instrument  not  admis- 
sible, 166. 
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PAEOL  TENANCY. 

sale  of,  within  Statute  of  Frauds,  119. 
PAET  DELIVERY. 

effect  of,  as  to  the  right  of  stoppage  in  transitu,  231. 

PART  PERFORMANCE. 

unwritten  contract  enforced,  where  there  has  been,  390. 
part  payment  of  purchase-money  is  not,  ib. 
on  sale  of  several  lots,  ib. 

grounds  on  which  Statute  of  Frauds  excluded  by,  ib. 
effect  of  delivery  of  possession  as  an  act  of,  391 . 

to  a  stranger,  ib» 
of  possession  as  between  landlord  and  tenant,  ib, 
of  payment  of  additional  rent,  392. 
of  expenditure,  ib, 
of  repairs  and  alterations,  ib. 
reference  to  ascertain  the  terms,  ib. 
effect  of  lapse  of  time^  ib, 
PARTICULARS  OF  SALE.— ^  Auction, 
PATENT  AMBIGUITY.— /Sfee  Parol  Evidence. 

PATENT  FUEL. 

not  within  Acts  for  vend  and  delivery  of  coal  in  London,  39-1. 

PAWNEE. 

right  of,  to  sell  pledge,  48,  393. 

PENALTY. — See  Liquidated  Damages. 
equity  relieves  against,  when,  329. 

PENCIL. 

signature  in,  sufficient,  125. 

PERSONAL  CHATTEL. 

sale  of. — See  Sale  of  Personal  Chattel. 

PLAN. 

exhibition  of,  281. 

how  far  vendor  bound  by,  281. 
failure  to  make  road  indicated  in,  282. 

build  church  delineated  on,  283. 
PLEDGE. 

sale  of,  48,  393. 

POSSESSION. 

intermediate,  belongs  to  vendor  till  when,  251. 

purchaser  getting  into,  before  conveyance,  a  trespasser  when,  ib, 

may  be  restrained  from  cutting  timber,  ib, 
purchase  by  tenant  in,  effect  on  tenancy,  257. 
vendee  in,  rights  of,  during  investigation  of  title,  258. 
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POST. 

letter  operates  from  date  of  being  poeted,  123. 

duly  posted,  writer  not  answerable  for  delay  in  post- 
office,  ib, 
even  if  letter  dated,  by  mistake,  a  day  in  advance,  t&. 

POTATOES. 

sale  of  growing  crops  of,  117. — See  Statute  op  Frauds. 
PRE-EMPTION. 

right  of,  will  be  enforced,  343. 
PRETENCED  TITLED 

sale  of,  40. 
PRICE. 

most  be  certain,  49. 

principles  of  the  civil  law  as  to,  49. 
agreement  to  sell  at  a  valuation,  50. 

to  be  made  before  a  day  named,  52. 
to  be  fixed  by  referees,  50. 
effect  of  failure  by  referees  to  fix,  54. 
reyocation  of  authority  to  refer,  52. 
award  as  to,  to  be  delivered  to  each  party  before  a  day  named, 

53. 
adequacy  of,  principles  of  civil  law  as  to,  54. 
not  material  at  common  law,  54. 

except  on  purchase  by  an  attorney  from  his  client, 

34. 
or  on  sale  of  reversions,  56. 
effect  of  inadequacy  of,  where  vendor  in  distress,  55. — See  Award, 
Reversion,  Valuation. 
PRINCIPAL  AND  AGENT.— 5ee  Agent,  Broker. 
PRISON. 

contract  executed  in,  will  be  enforced,  339. 
PRIVATE  CONTRACT, 
sale  by,  61. 

differs  from  sale  by  public  auction,  how,  61. 

PROJECTION. 

from  adjoining  premises,  effect  oi^  on  agreement  for  sale,  277. 
PROSECUTION  OF  A  SUIT. 

sale  of,  legal,  393. 

purriNO. 

privately  employing  a  person  to  bid  for  vendor,  avoids  the  sale 
at  law,  68,  71. 
but  not  necessarily  in  equity,  70. 

imless  the  sale  be  "without  reserve,"  71. 
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PUECHASE  DEED.— iSfee  Convbyanck. 

PURCHASE-MONEY. 

effect  of  receipt  clause,  311. 

indorsed  receipt,  312. 
all  parties  having  charges  on  the  estate  must  join  in  the  re- 
ceipt, ib, 
effect  of  settlement  for,  with  vendor's  agent,  i6. 
application  of,  313. 

purchaser  bound  to  see  to,  when,  313,  314. 
executors  can  give  a  good  discharge  for,  when,  314. 
trustees  must  all  join  in  receipt  for,  315. 
impaid,  vendor's  lien  for,  ih, — See  Vendor's  Lien. 
interest  on,  318. — See  Intsrest. 

payment  of,  and  conveyance,  when  independent  acts,  326. 
must  be  paid,  though  a  good  title  not  shewn,  when,  326. 
ordered  into  Court  in  a  suit  for  specific  performance,  when,  357. 
investment  of^  at  risk  of  vendee,  when,  253. 

vendor,  when,  ih» 
application  to  pay  in,  on  sale  under  decree  or  order,  82,  387. 
part  payment  of,  not  part  performance,  390. 

QUANTITY. 

of  land,  mis-stated  in  the  particulars,  283. 

through  mistake,  effect  of,  i&.,  285-6. 
knowledge  of  exact,  not  to  be  imputed  to  purchaser,  be- 
cause  he  was  in  the  occupation  of  it,  284. 
purchaser  not  compelled  to  take,  without  an  abatement  for  defi- 
ciency o^  when,  284,  285. 
described  as  so  many  acres, ''  by  estimation,  be  the  same  more  or 

less,"  285. 
described  as  so  many  acres  means  statute  acres,  286. 
effect  of  misdescribing  customary  as  statute  acres,  ib. 

"EAILWAY  AND  WORKS." 

under  power  to  construct,  what  lands  may  be  taken,  87,  n.  (p), 

RAILWAY  SHARES. 

not  within  sect.  4  of  Statute  of  Frauds,  114. 

nor  sect.  17, 141. 
transfer  and  sale  of,  95. 

not  permitted  after  call,  till  paid,  ib, 
prepared  by  vendee,  ib, 
liability  of  vendor  after  sale,  at  law,  ih, 

in  equity,  ib. 
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RAILWAY  SKABJS8^(co7U%nued), 

contracts  for  sale  o^  not  within  Stockjobbing  Act,  97,  n.  (<). 
where  neither  party  means  to  buy  or  sell,  i6. 
RATIFICATION. 

of  signature  of  an  agent  under  the  Statute  of  Frauds,  132^  395. 

of  unauthorised  stoppage  in  transitu,  236. 

READINESS. 

allegation  of,  324. 

REAL  ESTATE. 

sale  of. — See  Sale  of  Real  Estate* 

RECEIPT  CLAUSE. 

in  purchase-deed,  effect  of,  311. 

conclusive  at  law  as  to  payment  of  purchase-money,  311. — See 
Indobbed  Rbcsift. 

RECEIVER. 

granted  against  a  purchaser,  when,  357. 

RECISION  OF  CONTRACT. 

right  to,  arises  in  what  cases,  361. 
on  ground  of  mistake,  363. 

lease  ordered  to  be  delivered  up,  neither  party  under- 
standing it,  363. 
one  party  thinking  he  had  bought  what  the  other  thought 

he  had  not  sold,  364. 
sale  of  remainder,  which  had  been  barred,  365. 
party  purchasing  his  own  estate^  iB, 
on  ground  of  fraud,  366. 
what  constitutes  legal  fraud,  366,  n. 
principle  of  the  action  of  deceit,  368. 
effect  of  mis- representation  as  to  the  amount  of  rent,  368. 

of  vendee's  making  inquiry  for  himself,  369. 
sale  of  goods  obtained  under  false  pretences,  void,  371. 
misdescription,  a  ground  for,  when,  278. 

overlapping  purchased  premises  by  a  projection  from  ad- 
joining premises,  277. — See  Over-lappino. 
customary  acres,  misdescribed  as  statute  acres,  286. 
in  equity,  371. 
conveyance  set  aside  for  mis-representation,  373. 

not  set  aside,  the  vendee  not  having  trusted  to 
vendor's  false  representation,  374. 
knowledge  of  the  false  representation  not  being 
brought  home  to  vendor,  376. 
RECTOR. 

cannot  buy  part  of  the  glebe  sold  under  an  Act  of  Parliament,  37. 
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REFERENCE  OF  TITLE. 

on  sale  under  a  decree,  81. 

how  conducted,  81,  n.  (c),  386. 
costs  of^  ib, 

purchaser  not  liable  to,  when,  ib. 
allowed,  when,  %b, 
purchaser  discharged  if  title  be  bad,  ib, 
in  a  suit  for  specific  performance,  355. 
how  conducted,  356. 

under  the  Act  for  the  abolition  of  the  Mas- 
ter's Office,  385. 
ordered  before  the  hearing,  when,  356. 
may  be  obtained  on  claim,  ib, 

RE-IN VESTMENT  (LANDS  CLAUSES  CONSOLIDATION  ACT), 
of  produce  of  lands  taken  from  a  corporation,  90  n.  (a),  394. 

from  a  person  in  a  state  of  mental  im- 
becility, 90,  n.  (a), 
where  balance  is  small,  ib, 
concurrence  of  remainder-men,  not  necessary  on  re-investment  of 

produce  of  lands  sold  by  tenant  for  life,  ib, 
on  petition  of  tenant  for  life,  394. 

produce  of  leaseholds  laid  out  in  purchase  of  copyholds,  91,  n.  (/). 
"  wilfiil  refusal,"  meaning  of,  92,  n.  (it), 
costs  of,  92. 

REMEDIES  AT  hAW.See  Damaobs. 

RENT  CHARGE. 

contract  for  purchase  of,  from  an  infant^  void,  7. 

RENTS  AND  PROFITS. 

of  purchased  lands  belong  to  vendor  till  when,  251. 
for  what  vendor  must  account  to  purchaser,  251,  252. 

RE-PACEJNG. 

of  goods,  order  for,  evidence  of  acceptance,  395. 

RE-PURCHASE. 

right  of,  will  be  enforced,  343. 

RE-SALE. 

recovery  of  price  by  original  vendee  on,  187,  396. 

RESERVED  BIDDING. 

vendor  may  employ  a  person  to  make  one  bidding,  71. 

should  give  public  notice  of  his  intention  to  do  so,  ib, 
mistake  by  person  employed  to  make,  348. 


^ 


428  i]!n)Ex. 

REVERSION. 

on  sale  of,  market  value  must  be  given  for,  55. 
inquiry  will  be  directed  as  to  value,  58. 
rule  as  to  price,  where  subject  of  sale  is  partly  in  poflsession,  ib. 
where  the  sale  is  with  the  concorrenoe  of  the 

father,  59. 
where  the  sale  is  in  nature  of  a  £unily  arrange- 
ment, 60. 
as  to  price  on  sub-sale  of,  60. 

RING  FENCE. 

misdescription  6f  land  as  lying  within,  a  ground  for  rescinding 
contract,  not  of  compensation,  271. 

RISK. 

of  a  personal  chattel  after  sale,  on  whom,  189, 396. 

as  to  interest  of  purchase-money  on  sale  of  real  estate,  253. 

goods  delivered  to  a  carrier,  are  at  risk  of  vendee,  200,  201,  n.  (d). 


SALE. 

by  private  contract,  61. 
by  public  auction,  61  et  seq, 
auctioneer,  61,  n. 
particulars  of  sale,  62. 
conditions  of  sale,  65. 
payment  of  deposit,  66, 
signature  of  agreement^  66. 
effect  of  employing  a  puffer,  at  law,  68. 

in  equity,  70. 
reserved  bidding,  71. 
without  reserve,  ib, 
manner  o^  by  trustees,  106. 

in  regard  to  insolvents'  estates,  108. 
bankrupts'  estates,  110. 
penalties  on,  45. 

statutory  regulations  as  to,  45,  47. 
time  of,  cannot  be  anticipated,  107, 110  n.  (^). 

SALE  OF  PERSONAL  CHATTEL. 

property  in,  passes  by,  when,  177. 

on  credit,  181. 

for  an  executed  consideration,  182. 

time  not  of  the  essence  of  contract  on,  187. 

risk,  187. 

effect  of  appropriation  and  assent,  190. 
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SALE  OF  PERSONAL  CHATTEL^CcorUinued), 
to  be  manufactured,  193. 
of  goods,  part  of  larger  bulk,  194,  396. 

where  Bomethiug  remains  to  be  done  by  vendor,  194^  198,  396. 
sale  and  delivery,  199. 

vest  the  property  in  vendee,  when,  ib. 
to  a  carrier,  201. 
on  board  ship,  201. 

imder  a  bill  of  lading,  202. — See  Bill  of  Lading. 
effect  of  delivery  of  dock  warrant,  210. 

of  delivery  orders,  ib.^  396. 
by  sample,  262. 

under  particular  description,  ib. 
for  particular  purpose,  263. 

effect  of  general  commendation  of  subject  of  sale,  264. 
warranty,  264. — See  Warranty. 
SALE  OF  REAL  ESTATE. 

effect  of  the  contract  o^  in  equity,  238. 
at  law,  239. 
death  of  either  party  to  the  contract,  240. 
bankruptcy  of  vendor  or  vendee,  241. 
the  contract  of,  may  be  abandoned  by  assignees  in  bankruptcy,  ib. 
no  conversion,  unless  there  be  a  valid  contract,  242. 
rule  as  to  conversion  applies  only  as  between  the  parties,  ib. 
effect  of  contract  of,  as  to  the  heir  or  devisee  of  vendor,  243. 
conversion,  when  it  operates  in  optional  sales,  244. 
option  must  be  declared  within  time  limited,  246. 
when  contract  may  be  enforced  by  executor  of  vendor,  247. 

heir-at-law  of  vendee,  ib. 
rights  of  the  heir  or  devisee  of  purchaser,  249. 
right  to  the  intermediate  possession,  251. 
intermediate  rents  and  interest  of  purchase-money,  ib. 
liability  of  vendor  for  intermediate  rents,  252. 
right  of  vendor  to  interest,  263,  318. 

from  what  time  the  estate  is  to  be  considered  as  converted,  253. 
intermediate  improvement  or  deterioration  of  the  estate,  254. 
liability  of  vendor  for  deterioration,  256. 
effect  of  purchase  by  party  in  possession,  257. 
rights  of  vendee  in  possession  during  the  investigation  of  title,  258. 
SALE  UNDER  DECREE.— /Sfee  Decree,  Order. 
SALE  UNDER  EXECUTION, 
creditor  may  buy  at,  28. 

SALE  UNDER  LANDS   CLAUSES  CONSOLIDATION  ACT.—. 
See  Lands  Clauses  Consolidation  Act. 
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SALE  OR  RETURN. 

goods  delivered  on,  324. 

SAMPLR 

sale  by,  262. 

delivery  of,  evidence  of  contract,  when,  160. 

when  not^  395. 
"SAY  NOT  LESS  THAN." 

meaning  of,  325. 

SCOTCH  ELL. 

abolished,  102. 

SCRIP. 

not  ** goods"  within  Statute  of  Frauds,  s.  17,  142. 
See  FoROSD  Scrip,  Statute  op  Frauds. 

SHARES. 

sale  of,  how  conducted,  96. 

customs  of  brokers  as  to,  97. 
liability  of  principal  to  his  broker,  98. 
shareholder's  liability  after  sale,  ib. 
measure  of  damages  on  breach  of  contract  for  sale  of^  ib. 
auctioneer  to  be  taken  to  contract  personally,  when,  99. 

See  Joint  Stock  Compakt,  Railway  Shares,  Statute  of 
Frauds. 
SHIP. 

sale  and  transfer  of,  100,  394. 

property  in,  does  not  pass  till  transfer  is  registered,  101. 

no  equitable  title  in,  as  distinguished  from  the  legal,  ib. 

may  be  sold  by  the  master,  when,  tb. 

agreement  for  sale  of,  not  specifically  enforceable,  394. 

SIGNATURE. 

what  sufficient  under  sect.  4  of  Statute  of  Frauds,  124. 
sect.  17, 169. 
sealing,  125. 
stamping  the  name,  i6. 
signing  by  a  mark,  i&.,'395. 

in  pencil,  125. 
need  not  necessarily  be  at  the  end,  ib. 

though  place  left  for  it^  395. 
may  be  written  at  the  beginning,  126. 
of  a  letter  referring  to  the  agreement^  ib. 
alteration  of  the  draft  not  equivalent  to,  127. 
nor  writing  the  whole  of  it  over,  ib, 
nor  approval  of  it  by  an  agent,  ib. 

draft  by  the  parties,  128. 
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SIGNATURE— (con<inwecO- 

signing  in  form  as  a  witness,  128. 

agreement  ending  ''  as  witness  our  hands,"  but  not  signed, 

129,  395. 
identification  not  equivalent  to  signature,  130. 
by  agent,  ib, 

not  "  duly  authorised,"  395. 
a  corporation  contracts  only  under  seal,  J32. 
except  in  trifling  matters,  ib, 
or  things  admitting  no  delay,  133, 395. 
or  cases  of  necessity,  ib. 

or  as  to  certain  contracts  incidental  to  the  ordi- 
nary operations  of  the  Company,  ib.,  395. 
or  as  to  certain  acts  under  8  &  9  Vict.  c.  16,  134, 
395. — See  Statute  of  Frauds. 
SMUGGLING. 

goods  for,  sale  of,  45. 

SOLICITOR 

to  bankrupt's  estate  cannot  buy,  29. 

SOUNDNESS.— 5'e6  Wakrantt. 

SPECIAL  CONDITIONS.— iSfefl  Conditions  op  Salb. 

SPECIFIC  PERFORMANCE. 

antiquity  of  the  equity  jurisdiction  in,  330. 

applicable  originally  only  to  sale  of  land,  331. 

extension  o^  to  various  kinds  of  personalty,  331. 

not  enforced  if  title  be  doubtful,  333,  388. 

doubtful  point  of  law  will  not  be  decided  in  amicable  suit  for,  ib. 

discretionary,  334. 

of  an  agreement  uncertain  or  ambiguous,  not  enforced,  335. 

questions  to  be  tried  in  a  suit  for,  335. 

parties  to  the  suit,  336, 396. 

allegations  of  the  bill,  336. 

prayer  of  bill,  ib, 
damages  never  given  in  suit  for,  ib^ 
not  necessary  to  allege  that  contract  was  signed,  337. 
Statute  of  Frauds,  if  relied  on,  must  be  pleaded,  ib, 
parol  evidence  admissible  to  rebut  right  to,  338. 

shew  waiver  of  contract,  ib, 
will  not  be  enforced  where  advantage  has   been   taken   of 
vendor,  339. 

nor  where  there  has  been  misrepresentation,  340. 
party  buying  subject  to  an  agreement  must  perform  it,  ib. 
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SPECIFIC  PERFOIlMANCE~(fon<tn««0. 

delay  in  naming  lives  on  sale  of  an  annuity,  341. 

of  nugatory  agreements  not  enforced,  342. 

of  agreement  for  lease,  though  term  has  expired,  ib. 

of  agreement  will  be  enforced,  notwithstanding  misdescription, 

when,  ib. 
of  right  of  pre-emption,  343. 
of  right  to  re-purchase,  ib. 
of  sale  of  undivided  moiety  of  coal-mine,  t6. 
nuisance  unknown  to  vendee  at  time  of  sale,  ib. 
second  contract^  first  not  having  been  rescinded,  344. 
effect  of  covenants  not  to  use  land  in  a  particular  manner,  ib. 
fictitious  pretexts  for  delay,  345. 
of  contracts  founded  on  breach  of  trust,  ib, 
of  contracts  ultra  vires,  ib. 

general  rule  as  to,  346. 
of  contract  against  a  Railway  Company  after  line  has  beeen  aban- 
doned, 86,  n.  (A), 
refused  on  ground  of  hardship,  whon,  347. 
of  agreement  for  sale  of  lease,  notwithstanding  onerous  cove- 
nants, 348. 
contracts  entered  into  under  mistake,  ib. 

as  to  term  on  sale  of  leaseholds,  349. 

as  to  subject-matter  of  sale,  ib. 

as  to  survivorship,  350. 
not  generally  granted,  unless  remedy  be  mutual,  350. 

as  in  case  of  suits  by  an  infant^  351. 
will  not  in  general  be  enforced,  where  vendor  is  possessed  only  of 

an  undivided  part  of  the  subject  of  sale,  ib. 
purchaser  ot  several  lots  discharged  as  to  the  whole,  where  title 

can  only  be  made  to  some,  353. 
decree  at  the  hearing,  355. 
reference  of  the  title,  356. 

title  referred  before  the  hearing,  when,  ib. 
reference  obtained  by  claim,  ib. 
decree  on  further  directions,  358,  387. 
conveyance,  358,  384. 
costs,  358. 

purchaser  in  a  suit  for,  ordered  to  pay  in  purchase-money,  when, 
357. 

or  have  option  to  quit  possession,  ib. 

to  pay  interest  or  occupation  rent,  ib. 
ne  exeat  regno  against  purchaser  granted,  when,  ib. 
purchaser's  possession  may  be  proved,  how,  ib. 
See  Entirety,  Plans,  Ultra  Virbs. 
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SPIRITUOUS  LIQUORS. 
*  sale  of,  43. 

payment  for,  on  sale  of,  cannot  be  enforced,  when,  43- 
STAMP. 

signature  by,  125. 

STATUTE  OF  FRAUDS. 

typographical  error  in  the  4th  section,  111,  n.  (5). 

general  scheme  o^  ib, 

in  the  old  cases,  a  mere  license  held  to  be  within  the  1st  sect.,  ib, 

a  lease  good  within  2nd  section,  when,  113,  n.  (b), 

agreement  to  hire  lodgings,  ib. 

confusion  of  the  authorities  as  to,  ib. 
a  valid  parol  agreement  may  be  qualified  by  special  stipula- 
tions, ib, 
whether  lease  under  seal  shoidd  be  signed,  tb, 
action  does  not  lie  on  contract,  unless  in  writing,  for  sale  of 
land,  113. — See  Part  Performance. 
or  of  any  interest  therein,  ib, 
**  interest "  in  land,  meaning  oi^  within,  114. 
shares,  t6. 
growing  crops,  ib. 
I  'way-going  crops,  118. 

per-oentage  on  landlord's  expenditure  on  new  buildings,  t6. 
effect  ef  contract  comprising  both  real  and  personal  estate,  119. 
sale  of  fixtures,  ib, 

of  parol  tenancy,  129. 
effect  of  part  performance  of  verbal  contract,  120,  390. 
whether  contract  void  for  want  of  writing  may  operate  as  a 

license,  120. 
note  or  memorandum  imder4th  section,  120. 
what  is  a  sufficient,  ib. 
particulars  to  be  contained  in,  ib, 
may  be  constituted  by  several  papers,  12 
by  letters,  ib, 
what  necessary  to  constitute  a  contract  by  letter,  ib 
qualified  acceptance  by  letter,  122. 
special  proposal  must  be  specially  accepted,  ib, 
party  making  an  offer  may  withdraw,  when,  ib, 
letters  may  amount  to  an  agreement,  though  not  so  intended,  123. 
the  writer  of  the  letter  is  bound  from  time  of  its  being  posted,  ib. 
auctioneer's  receipt  may  amount  to  an  agreement^  124. 
signature,  what  La  sufficient,  ib, 

requirements  of,  as  to  agreements  under  4th  and  17th  sections, 
distinguished,  153,  396. 

P  F 
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STATUTE  OF  FBATTDS-^continued), 

essentialfl  of  the  memoiandum  under  the  4th  sect.,  136. 

as  to  the  parties,  137. 

as  to  description  of  subject  of  sale,  ib. 

as  to  the  price,  138.^ 
effect  of  17th  sect,  as  to  sale  of  goods,  139. 

of  Lord  Tenterden's  Act>  140. 
"goods,  wares,  and  merchandise,"  meaning  of,  141. 

fixtures,  ib, 

shares,  ib, 

scrip,  142. 
^acceptance  and  receipt^"  what  is  a  sufficient^  ib.    See  Aoceft- 

AN OE  AND  KeCEIFT. 

note  or  memorandum  on  sale  of  goods,  what  is  a  sufficient,  152. 
how  differing  from  note  on  sale  of  realty,  153. 
contracts  by  bought  and  sold  notes,  ib. 
essentials  of  the  note,  as  to  the  parties,  158. 

goods  sold,  ib. 

price,  159. 
sufficient  signature,  what,  ib. 

STIPULATED  DAMAGES, 

when  to  be  considered  a  penalty,  329. 
See  Liquidated  Damages. 

STOCK. 

sale  and  transfer  o^  99. 
manner  of  proceeding  on  purchase  of^  ib. 
on  sale  of,  100. 

STOCK  JOBBING  ACT. 

contracts  for  sale  of  railway  shares,  not  within,  97,  n.  («). 

where  neither  party  means  to  buy  or  sell,  gambling,  ib. 

STOPPAGE  IN  TRANSITU. 

circumstances  which  led  to,  211. 

first  introduction  o^  213,  n. 

earlier  history  o^  213. 

does  not  apply  to  goods  bargained  and  sold,  214. 

is  put  an  end  to  by  constructive  delivery,  215. 

or  possession  tortiously  obtained  by  vendee,  ib. 

but  not  by  delivery  tortiously  prevented,  215,  n. 

constructive  delivery,  what  amoimts  to,  216,  216. 
cases  on,  217  eteeq. 

delivery  on  board  ship,  396. 

deposit  of  the  goods  in  carrier's  warehouse,  220. 

taking  samples,  gauging,  coopering,  &c.,  223. 
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STOPPAGE  IN  TRANSlTV^eanHnned). 

Tnarking  or  tonching  the  goods,  223. 

equivocal  acts  of  ownersbip  in  antidpation  of  baiikraptey, 
224. 

receipt  of  warehouse  rent  by  vendor,  228* 

resale  by  the  vendee,  230. 
right  o^  not  affected  by  carrier's  lien,  231. 

nor  by  part  payment,  ib. 

nor  by  dishonoured  acceptance,  ib. 
what  acts  operate  as,  tb, 
effect  of  part  delivery,  ib. 

may  be  defeated  by  negotiating  bill  of  lading,  232. 
who  may  exercise  the  right  o^  233."^ 

vendors,  234. 

the  owner  of  an  interest  in  a  contract  for  the  delivery  of 
goods,  235. 

a  mere  surety  cannot,  234.    ' 
ratification  of  unauthorised  stoppage,  236. 
to  whom  notice  of,  must  be  given,  ib, 
rights  of  a  sub-vendee,  as  to,  237. 
whether  the  exercise  of  the  right  of,  rescinds  the  contract^  ib. 

See  Delivsrt,  Goods  Sold  and  Delivered. 

SUBJECT  OF  SALE. 

what  things  are  saleable,  38. 
choses  en  action,  i&.,  393. 
pretenced  titles,  40 
offices,  ib.,  393. 

profits  o^  42. 
advowBons  and  presentations,  tb. 
game,  43. 

spirituous  liquors,  ib. 
goods  for  smuggling,  44. 
pledge,  48, 393. 
&ctor*s  lien,  48. 

effect  of  prohibitory  penalties,  45. 
statutory  regulations  as  to  the  sale,  47 

SUBSTITUTION. 

of  another  party  as  purchaser,  on  sale  under  decree,  79. 

SUNDAY  SALES. 

Lord's  day  Act,  104.  . 

extends  to  whom,  ib, 
in  the  ordinary  course  of  business  void,  ib. 
effect  of  a  subsequent  promise  to  pay,  105. 
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SUEPMSE. 

contract  founded  in,  will  not  be  enforced^  348.—^  Mistaks. 


TECHNICAL  WORDS. 

are  to  be  read  in  their  strict  sense,  unless  contrary  intention 
plainly  appear^  163,  n.  (n). 

TENANCY. 

of  purchaser,  how  affected  by  contract^  357. 

notice  of,  notice  of  tenant's  interest,  2d4,  n.  (g), 

past,  notice  o^  not  notice  of  tenant's  interest,  295,  n.  (g), 

TENANT  FOR  LIFE. 

under  a  settlement  may  purchase  the  reversion,  37. 

TENCTRE. 

misdescription  as  to,  ground  for  rescinding  contract,  not  of  com- 
pensation, 272. 

TILLAGES. 

custom  as  to  tenant  providing,  in  'way-going  year,  168,  n.  (or), 
agreement  for  sale  of,  must  be  in  writing,  118. 

TIMBER. 

liability  of  purchaser  to  pay  for  timber  growing  on  land  sold 
partly  as  copyhold,  274. 

payment  of  interest  on  sale  o^  321. 

fidl  o^  by  purchaser  in  possession  before  payment  restrained, 
when,  251. 

liability  of  purchaser  to  pay  for,  thou^  he  cannot  cut,  274. 

valuation  oi^  included  as  part  of  purchase-money,  on  opening 
biddings,  78. 

principle  of  abatement  for  deficiency  of  quantity  on  sale  of  tim- 
ber estate,  284. 

agreement  for  sale  of,  when  to  be  in  writing,  115, 116. 

on  sale  0^  time  of  essence  of  contract,  290,  n.(o). 

TIME. 

of  essence  of  contract  at  law,  286. 
not  in  equity,  287,  288, 396. 
may  be  made  of  the  essence  in  equity  by  stipulation,  288. 
may  be  inferred  to  be  so  from  the  nature  of  the  subject  of  sale, 

289. 
being  of  the  essence,  may  be  waived,  290. 
though  not  originally  of  the  essence,  may  be  made  so  by  notice, 
291. 
principle  of  this  rule,  292. 
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TIME— (oon^nv^cQ. 

and  a  vacant  poeaession  both  of  the  essence,  when,  292. 

not  of  the  essence  of  the  contract  on  sale  of  personal  chattels,  187. 
TITHE.— ^  CiTT  OF  LoTOOir. 

TITLR 

what^  a  purchaser  has  a  right  toj  293. 
real  estate,  293. 
adyowsons,  ib, 
leaseholds,  tb, 

subject  to  covenants  over-riding  other  premises,  293,  n.  (6). . 
obligation  to  build  additional  houses,  304. 
right  to,  may  be  qualified  by  conditions  of  sale,  297. 

objections  to  be  taken  within  a  limited  period,  302. 
contract  to  be  void  if  good  title  cannot  be  made,  ib* 
as  to  leaseholds,  303,  304. 
as  to  identity  of  parcels,  306. 
as  to  production  of  title-deeds,  310. 
waiver  of  objections  to,  296. — See  Waiver. 
special  stipulations  as  to,  297. — See  Cokditions  of  Salb. 
"  sufficient  title''  what  is,  293,  n.  (d). 
doubtful,  equitable  doctrine  as  to,  origin  o^  388. 
effect  of  15  &  16  Vict.  c.  86  upon,  389. 
properly  only  on  point  of  law,  ib. 
in  point  of  fact^  meaning  o^  ib. 

effect  upon,  of  power  of  Court  to  examine  vivd  voce, 
389,  n.  (6). 
rights  of  vendee  in  possession  during  investigation  o^  258. 
abstract^  293.— /Sse  Abstract. 

vendee's  right  to  verification  of,  qualified,  300. 
judgments,  294. 
Crown-debts,  ib. 

bankruptcy  or  insolvency  of  vendor,  ib. 
notice,  ib. 
lisjoendens,  295. 

TITLE-DEEDS. 

obligations  of  vendor  as  to  delivery  o(  307. 

on  sale  of  purt  of  an  estate  on  lease,  ib. 
covenants  for  production  o^  307,  310. 
attested  copies,  308. 

of  instruments  of  record,  i&. 
official  copies,  ib. 

purchaser  not  entitled  to  covenants  for  production  of  copies  of 
court-roll,  309. 
or  of  instruments  not  necessary  to  the  title,  ib. 
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TITLE-DEEDS— (cow^wwecO. 

obligatioDB  of  assignees  as  to  attested  copies,  309. 
proceedings  in  bankruptcy,  inrolment  o^  ib. 
entering  o^  on  record,  310. 

TRADE. 

opening  biddings  on  sale,  under  decree,  of  property  in  nature  of, 

78. 
on  sale  o^  time  of  essence  of  contract,  290,  n.  (o). 
usage,  evidence  o^  admissible  to  explain  contract^  163, 167. 

TBEES. 

sale  of  young  growing,  116.— -See  Statute  of  Frauds. 

TRUSTEE  FOR  SALE, 
cannot  buy,  24. 

unless  he  divest  himself  of  the  trusty  25. 

in  the  name  of  another  person,  28. 

as  agent  for  another,  t6. 
agent  o1^  cannot  buy,  ib, 
cannot  bargain  for  benefit  to  himself  30. 
no  one  having  duty  to  subject  of  sale  can  buy,  ib. 
sale  by,  how  to  be  conducted,  106. 

TURNIPS. 

sale  of  growing  turnips,  118.— /&«  Statute  of  Frauds. 

ULTRA  VIRES. 

contract  for  sale  will  not  be  enforced,  when,  87  n.  (?),  345. 

purchaser  under,  entitled  to  what  vendor  can 
convey,  except  when,  346,  352. 
UNDIVIDED  MOIETY. 

sale  oi^  will  be  enforced,  343. 

UNDUE  ADVANTAGE. 

taken  of  vendor's  situation,  contract  will  not  be  enforced,  339. 

UNDUE  INFLUENCE. 

gifts  and  benefits  obtained  under,  set  aside,  30,  ib,  n.  (or),  393. 
gift  to  a  clergyman  by  his  ward,  31,  n.  (^). 
a  widow,  ib. 
surgeon  by  his  patient,  ib. 
gift  from  a  younger  to  an  elder  sister  obtamed  under,  ib. 
lease  to  a  quasi  guardian,  ib. 

UNLICENSED  VICTUALLERS. 

sale  by,  may  be  enforced,  when,  46. 


INBBX.  439 

USAGE. 

modem,  admissible  to  explain  ancient  charters,  161, 395. 

USE  AND  OCCUPATION. 

vendor  cannot  recover  for,  when,  268. 
purchaser  may,  when,  ib. 
Ues  against  a  corporation,  395. 


VACANT  POSSESSION. 

of  the  essence  of  the  contract,  when,  292. — See  Time. 
not  notice  of  late  occupier's  title,  295,  n.  (g). 

VALUATION. 

agreement  to  sell  at,  50. 
/See  AwABD,  Price. 

VENDOB'S  LIEN. 

nature  o^  for  unpaid  purchase-money,  315. 
does  not  exist  at  law,  316. 
prevails,  though  the  sale  be  for  an  annuity,  ib, 
not  affected  by  taking  a  note,  ib, 
a  bond,  ib. 
nor  necessarily  by  taking  a  security,  317. 
part  payment  and  residue  secured  on  the  land,  ib, 
may  be  barred  by  time,  i5. 
extends  to  third  persons,  with  notice,  318. 
may  be  marshalled  for  benefit  of  creditors,  ib. 

of  certain  legatees,  ib, 
but  not  for  charity,  tb, 
specific  legacies  and  devised  real  estate  contribute  rateably  in 
satisfiu^tion  o(  ib. 

VERIFICATION. 

of  abstract,  at  whose  expense,  293. 
right  to,  qualified,  300. 

WAIVER  (OF  TITLE). 

a  question  of  fact,  296. 

what  circumstances  amount  to,  ib. 

discovery  of  defect  after,  ib. 

must  be  alleged  in  pleadings,  if  meant  to  be  relied  on,  ib. 

WARRANTY. 

what  is  the  import  o1^  264,  265. 

distinction  between  warranty  and  mere  matter  of  description, 
266. 
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WARRANTY— (omfmwerf). 

against  latent  defects,  ib. 
of  soundness,  266. 

breach  oi^  what  amoonts  to,  267. 

defect  of  form  not  unsoundness,  ib. 

splints,  t&. 

roaring,  crib-biting,  &c^  268. 

temporary  lameness,  ib, 
damages  on  breach  oi^  327. 

'WAY-GOING  CROPS. 

sale  o^  118. — See  Statute  of  Frauds. 

WEIGHTS  AND  MEASURES, 
defined,  101. 

contracts  for  work,  and  for  sale,  102. 

Winchester  bushel,  Scotch  ell,  and  other  local  measures  abo- 
lished, ib. 
use  of  heaped  measures  abolished,  ib. 
coal  to  be  sold  by  weight,  ib. 
avoirdupoise  weight  to  be  used,  ib. 

except  for  gold,  silver,  precious  stones,  and  drugs,  ib. 
See  AcRB. 

WHARFINGER. 

effect  of  handing  delivery  order  to,  229. 
cannot  dispute  vendee's  title,  when,  228. 

WHARFINGERS'  CASE,  343. 

WINCHESTER  BUSHEL, 
abolished,  102. 

'*  WITHOUT  RESERVE." 
sale,  71. 

voided  both  at  law  and  in  equity  by  employing  a  puffer,  ib. 
meaning  of  sale  "  without  reserve,"  ib.  72. 


FINIS. 


